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Thb  DiSTRiar  Township  of  Union  v.  Smith  et  al, 

1.  Pnblio  Officer :  bond.  A  public  officer  is  not  excused  from  compU* 
ance  with  the  tenns  of  his  bond  by  any  events  a^punst  which  he  could 
have  provided  in  it. 

2. : .    The  occorrence  in  the  bond  of  an  officer  of  the  words 

''to  the  best  of  his  ability'*  was  held  not  to  protect  his  bondsmen  from 
their  liability  for  nDn-folfiUment  of  the  terms  of  the  bond,  occasioned 
by  inevitable  accident. 

8.  Fraotioe:  jttdokent:  DBinntRBR.     Unless  error  be  affirmatively 
shown,  ihe  ruling  of  the  court  below  will  be  sustained;  and  where 
judgment  was  rend^ed  sustaining  a  demurrer  to  one  of  several  counts 
.  to  an  answer,  and  the  abstract  is  silent  in  regard  to  them,  the  judg- 
ment will  be  affirmed. 
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Thursday,  June  4. 

'  » 

Appeal  from  Ha/rriaon  District  Court. 

AoTiqs  npon  the  official  bond  of  the  treasurer  of  th^  plain- 
tiff to  recover  faioney  received  by  him  in  the  discharge  of  his 
official  duties,  which  he  has  failed  to  pay  over.  The  con- 
dition of  the  bond  is  in  these  words:  "If  the  above 
bounden  J^.  .W.  Smith,  shall  well  and  truly  fulfill  the  duties 
of  treasurer  in  the  district  township  of  Union,  and  county  ot 
Btarrison,  and  State  of  Iowa,  to  the  best  of  his  ability  and 
according  to  law,  then  this  obligation  to  be  void,"  etc. 

The  answer  of  defendants,  as  a  defense  to  the  action,  sets  up 
that  the  identical  sum,  1x>  reaver  which  suit  is  brought,  while 
in  the  possession  of  the  treasurer  of  plaintiff,  was  accidentally 
consumed  by  fire  without  want  of  care  and  diligence  on  his 
part,  and  that  plaintiff  had  neglected  to  provide  for  its  treas- 
urer a  fire-proof  building  or  safe  for  the  preservation  of  its 
money. 

To  the  counts  of  the  answer  setting  up  this  defense  a  demur- 
rer was  interposed  by  plaintiff,  which  was  sustained  by  the  court 
Defendants  refusing  to  plead  further,  judgment  was  entered  for 
plaintiff;  fr6m  this  decisibn  of  th6  court  they  appeal. 

OUntony  HaH  &  Br&uoer^  «nd  i*  R.  BoU^Tj  for  appellants. 
T.  E.  Brcmnony  for  appellee. 

Beck,  J. — 1.  The  law  makes  it  the  duty  of  the  treasurer  of 
a  school  district  to  hold  all  money  belonging  to  tiie  district^ 
and  to  pay  it  out  upon  proper  vouchers,  signed  by  the  presi- 
dent  and  secretary.  It  also  provides  that  his  bond  shall  be 
conditioned  for  the  feithful  performance  of  his  duties.  Acts 
Kinth  General  Assembly,  Chap.  172,  §§  24,  43-47;  Eev*,  §§  . 
2037,  2048-2051. 

"We  will  first  determine  whether,  upon  a  bond  conditioned 
8fl  required  by  law,  recovery*may  be  had  for  money  of  thedis- 
1.  PUBLIC  oFFi-  ^^*  destroyed  while  in  the  hands  of  the  ta-easurer, 
ca»tho&<L  without  fault  on  his  part,  and  by  inevitable 
accident. 
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When  a  duty  is  imposed  bj  law,  the  act  of  Grod  rendering 
its  discharge  impossible  will  excuse  performance;  but  it  is 
the  s^tled  rule  of  the  authorities  that  the  performance  of  a 
contract  will  not  be  excused  upon  that  ground.  When  one 
binds  himself  by  his  solemn  agreement  to  do  an  act,  he  is 
held  liable  for  its  non-performance,  though  it  is  rendered 
impossible  by  events  over  which  he  had  no  control.  If  per- 
formance is  rendered  impossible  by  the  destructicoi  of  the 
subject  matter  of  the  contract,  or  by  the  death  of  the  person 
upon  whose  life  performance  depends,  and  the  like,  the  obligor 
will  be  discharged.  But  the  law  holds  that  events,  against 
which  the  paities  could  have  provided  in  their  contract,  shall 
never  be  alleged  as  an  excuse  for  the  non-performance  of  obli* 
gations  into  which  they  have  entered.  Bacon  et  al,  v.  Cobi 
et  aLy  45  IIL,  47;  School  Ti^usteea  v.  Bmnet,  8  Dutcher,613; 
Tomfkine  v.  Dvdley,  25  K.  Y.,  272;  Harmony  et  al,  u, 
Bingham^  2  Keam.  99;  Adams  v.  NichoUy  19  Pick.  275; 
School  D*4L  No.  1  V.  Dauchey^  25  Oonn.,  630;  Brumby  Vi 
Srmch,  3  Alabama,  123;  Beid  v.  Edwards^  7  Porter,  608; 
Davis  t?.  Smith,  15  Missouri,  467;  Williams  v.  Va>ndeTbiU, 
28  X.  Y^  217;  Stone  v.  Dennis,  3  Pbrter,  231;  MUl  Dam 
Foundry  v.  Hotkey,  21  Pick.,  217;  Fowler  et  al.  v.  BoU  e6 
ttl^  6  Mass.,  63. 

The  rule  as  stated  above  is  recognized  in  England.  See 
Chitty's  Contracts,  734,  and  authorities  cited.  And  the  same 
doctrine  is  announced  and  sustained  by  authorities  in  The 
Dittrict  Township  ef  Taylor  v.  Morton,  37  Iowa,  650i 
It  is  thore  shown  that  Boss  <e.  Hatoh,  6  Iowa,  149,  is  not 
inconsistent  with  our  conclusions  here  announced.  In  that 
case  it  is  held  that  the  liability  of  public  officers  is  determined 
by  the  terms  and  conditions  of  their  official  bonds,  and  that 
one  bound  in  that  way  only  to  the  exercise  of  reasonable 
diligence  in  the  preservation  of  money  entrusted  to  his  care, 
is  not  liable  for  money  stolen  from  him  without  his  fault. 

IL  We  are  required  to  notice,  the  condition  of  the  instru- 
ment sued  on  and  inquire  whether,  by  its  terms,  defendants  are 
excused  for  the  non-payment  of  the  money  of  plaintiif  received 
by  the  treasurer,  by  its  destruction  through  accident  without 
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his  fault.  The  duty  of  the  treasurer  as  prescribed  by  law,  we 
have  seen,  is  to  hold  plaintiff's  money  and  pay  the  same  out 
upon  lawful  vouchers.  The  condition  of  the  bond  in  suit 
accords  substantially  with  the  requirements  of  the  statute  above 
cited,  except  that  the  words,  "  to  the  best  of  his  ability"  are 
found  therein,  referring  to  the  discharge  of  his  duties  by  the 
treasurer.  It  would  indeed  be  an  extraordinarily  liberal  con- 
struction of  these  words,  that  would  discover  in  them  a  condi- 
tion exempting  the  officer  from  performance  of  his  duty  on 
account  of  accident,  or  inability  brought  about  by  accident. 
He  is  obligated  by  the  bond  to  discharge  his  duty  to  the  best 
of  his  ability.  Without  the  words  used  he  would  be  so  bound, 
for  it  can  hardly  be  claimed  that  anything  more  or  less  can  be 
required  of  a  public  officer.  But  admitting  that  they  have 
special  force,  it  certainly  cannot  be  claimed  that  they  operate 
to  exempt  defendants  from  liabilities  resulting  from  accident 
that  would  otherwise  exist.  Without  the  words,  it  must  be 
admitted  that  defendants  would  be  liable  for  the  money, 
though  it  were  destroyed  by  inevitable  accident.  Certainly 
the  words  express  no  condition  restricting  such  liability.  It 
is  vain  to  say  that  they  express  any  such  thought  as  that  the 
defendants  have  provided  by  stipulation  to  the  effect  that  they 
shall  be  excused  from  the  performance  of  the  consideration  of 
the  contract  by  accident  over  which  they  have  no  control. 
We  will  not  pretend  to  inquire  what  force  the  words  do 
possess.  Certain  it  is  they  cannot  be  construed  as  a  condition 
excusing  the  treasurer  from  the  non-performance  of  his  duty 
on  the  ground  that  he  was  not  possessed  of  the  requisite 
ability.  This  is  true  of  a  failure  in  the  discharge  of  duty 
pertaining  to  any  matter  connected  with  his  office.  If  it  were 
otherwise,  in  order  to  hold  the  treasurer  liable  inquiry  must 
be  made  as  to  his  qualities  of  mind  and  body,  and  whether 
they  were  exercised  to  the  extent  of  their  capacity.  It  is  very 
plain  that  the  words  under  consideration  were  not  introduced 
into  the  contract  to  accomplish  any  such  purpose. 

We  are  brought  to  the  conclusion  that  defendants  are  not 
protected  by  a  stipulation  in  the  bond  against  liability  for 
non-performance  of  their  contract  occasioned  by  inevitable 
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accident  We  conclude  that  the  demurrer  to  the  answer  set- 
ting up  the  loss  of  the  money  by  accident  was  correctly  sus- 
tained. 

The  correctness  of  the  ruling  sustaining  the  demurrer  to  the 
count  of  the  answer  setting  up  the  fact  that  plaintiff  failed  to 
provide  proper  and  safe  means  of  keeping  the  money,  is  not 
questioned  upon  this  appeal.  It  need  not,  therefore,  be  con- 
sidered. 

III.  There  are  other  counts  in  the  answer  than  those 
assailed  by  the  demurrer.  Defendants'  counsel  insist  that  it 
was  error  to  render  judgment  upon  the  demurrer  while  these 
stood.    We  will  briefly  consider  the  point  here  made. 

The  counts  not  attacked  by  the  demurrer  contain  a  simple 
denial  of  indebtedness,  an  admission  of  the  allegations  of  the 
petition,  and  an  averment  of  performance  of  the  conditions  of 
the  bond  by  the  discharge  of  the  duties  of  the  office  of  treas- 
urer according  to  the  best  of  the  abilities  of  the  principal 
defendant  Those  containing  admissions  confess  facts  support- 
ing plaintiff's  right  to  recover.  The  fact  that  these  were  not 
reached  by  the  demurrer  does  not  affect  plaintiff's  right  t6 
judgment  thereon. 

The  other  counts,  in  that  one  simply  denies  the  iiidebted- 
ness  of  defendant,  and  the  other  presents  another  conclusion  of 
law  instead  of  facts,  were  obnoxious  to  objection  on  these 
grounds,  which  authorized  those  parts  of  the  answer  to  be 
stricken  out.  Bev.,  §  2941.  See  authorities  cited  in  notes  to 
Kevision,  pp.  520-524. 

The  abstract  is  silent  in  regard  to  these  counts,  and  no 
mention  is  made  of  any  action  of  the  court  in  regard  to  them. 
9,  PRAcmcB:  The  court,  in  rendering  judgment,  regarded  them 
Itoninror.'  as  not  Standing  in  the  way,  and  proceeded  as 
though  they  had  been  stricken  out  upon  proper  objection. 
Now,  as  we  are  required  to  presume  in  favor  of  the  correct- 
ness of  the  court's  action,  we  must  conclude  that  these  counts 
were  disposed  of  by  proper  order  of  the  court  before  judg- 
ment was  rendered.  The  rule  requiring  such  presumption  is 
&miliar  and  requires  us  to  consider  the  rulings  of  the  court 
to  be  correcti  unless  error  be  affirmatively  shown. 
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The  case  hefore.  qb  ib  this:  The  cotints  in  question  are  bad, 
and  ought  to  have  been  so  declared  by  the  court  In  render- 
ing judgment  the  court  did  disregard  them.  In  the  absence 
of  any  showing  to  the  eontrary,  we  will  presume  they  were 
stricken  out  upon  order  of  the  court  This  presumption  is 
auppoited  by  the  farther  fact  that  we  find  no  question  was 
made  in  the  court  below  of  the  character  here  considered,  and 
defendants  do  not  appear  as  insisting  there  that  the  counts  in 
question  were  obstacles  to  the  rendition  of  judgment  It  may 
be  further  remarked  that,  as  we  have  not  all  the  record  before 
us,  it  cannot  be  urged  tliat  the  absence  of  any  mention  of  the 
court's  niling  upon  the  counts  in  question,  rebuts  the  pre- 
sumption  we  exercise.  The  abstract  upon  which  the  case  is 
submitted  presents  only  the  facts  that  are  involved  in  the 
ruling  upon  the  demurrer.  It  is  not  claimed  that  no  other 
proceedings  were  had  in  the  case,  and  we  cannot  so  presume. 

No  other  points  are  made  in  the  ease.    We  find  no  error  in 

ike  record. 

Affismed, 
CoiiE,  J.,  dissenting. 


Stuabt  v.  Phelps. 

1.  Verdict :  evidence.    A  verdict  will  be  set  aside  only  when  clearly 

opposed  to  the  weight  of  evidence. 

2.  Conversion:  what  constitutes  it:  execution.     J.  executed  a 

chattel  mortgage  up(Mx  a  field  of  growing  com,  but  remained  in  posses- 
sion thereof  as  tenant  of  the  mortgagee,  and  defendant  caosed  an  exe- 
cution to  be  levied  upon  the  com  as  the  property  of  J.,  with  whom  it 
was  left  as  defendant's  agent:  held,  that  the  levy  constituted  a  con- 
version. 

3. :  woBX  AND  labor.    In  the  case  of  an  unlawful  conversion  of  a 

field  of  growing  com,  the  trespasser  is  not  entitled  to  compensation  for 
labor  subsequently  rendered  thereon,  notwithstanding  his  services  may 
have  increased  its  valine. 
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i. :  bailkbht:  kbchugbnob.    The  unlawfal  oonyersioii  of  property 

does  not  simply  involve  the  responsibility  of  a  bailment  with  mutual, 
advantage  to  the  parties.  He  who  converts  it  is  bound  to  exercise  more 
than  ord&iaiy  care  in  its  preservation. 

6. :  CONFUSION  OF  pROPERTT.     Where  one  unlawfully  converts 

property  upon  which  there  is  a  chattel  m(»rtgagc,  and  mingles  it  with 
other  similar  pnxperty  £re8  from  iscombian/oe,  upon  him  rests  the  obli- 
gatioa  to  separate  It  from  the  latter. 

6.  Hortgago:  notb:  coonnDSRATioir.  A  mortgage  and  note,  regular 
upon  their  face,  are  prima  facie  evidence  of  their  validity,  and  the 
burden  of  proof  is  witi)  the  defendant  to  show  that  they  were  without 
consideration. 

T.  :    :  iNSTRUcnoif.    An  instruction,  to  the  effect  that  if  a 

mortgage  was  valid  when-execated,  the  subsequeat  payment  of  a  part  of 
what  it  was  givea  to  secure  wqald  not  defisat  plaint^  's  rifl^  to  recover 
for  an  unlawful  convezsion  of  the  mortgaged  property,  was  properly 
given. 

Appeal  from  WirmesMek  Circuit  Cowrt. 
TuujMDAT)  Junx  4. 

Plaintiff  claims  one  thousand  dollars  for  the  alleged  wrong- 
itil  seizure  and  conversion  of  a  quantity  of  corn  grown  upon 
plaintiff's  premises  by  his  tenant,  John  T.  Jester,  and  upon 
which  plaintiff  held  a  chattel  mortgage. 

Defendant  alleges  that  by  virtue  of  an  execution  in  his 
&Tor  against  John  T.  Jester,  he  seized  the  corn  as  the  prop- 
erty of  Jester,  and  lawfully  sold  the  same  under  the  levy  so 
made;  and  that  the  plaintiff's  mortgage  was  without  consid- 
eration, fraudulent,  and  void,  and  made  to  hinder  and  delay 
the  creditors  of  John  T.  Jester.  In  a  supplemental  answer, 
defendant  alleges  that  he  recovered  a  judgment  against  John 
T.  Jester  for  $209  and  costs,  iandthat  plaintiff,  in  consideration 
of  a  delivery  to  him  of  a  note  for  $1500  and  the  chattel 
mortgage  in  question,  to  secure  the  same,  agreed  to  pay  said 
judgment.  Defendant  prays  judgment  for  said  amount,  with 
interest  and  coQts.  Jury  trial.  General  verdict  for  plaintiff 
for  $435.55,  and  also  a  special  verdict.    Defendant  appeals.    , 

Z.  Bullis  and  WiUett  A  WelUngtony  for  appellant. 

JS.  E.  Cooley  for  appellee. 
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Day,  J. — I.  The  first  point  made  by  appellant  is  that  llie 
verdict  is  not  sustained  bj  the  evidence.  It  is  urged  that  the 
amount  actually  secured  bj  the  mortgage  does  not  exceed 
$350,  and  that  this  amount  had  been  paid  before  the.levy  o£ 
the  execution.  The  testimony  shows  that  Jester  was  in  the 
possession  of  tiie  N.  E.  quarter  of  section  18,  township  100, 
range  8,  by  virtue  of  a  contract  of  purchase,  and  that  the  legal 
title  was  in  one  Atkinson.  On  the  1st  day  of  April,  1870, 
Jester  sold  this  property,  and  18  acres  of  land  in  Minnesota, 
to  the  plaintiff  for  $3,600,  which  plaintiff  paid  as  follows: 
$2,220  to  Lemuel  Jones,  $1,000  assumed  to  A&inson  in  whom- 
was  the  legal  title,  $52.17  for  taxes,  and  the  balance  of  the 
purchase  price,  $327.83,  to  Jester.  Jester  was  to  remain  on 
the  place  one  year  as  Stewart's  tenant,  giving  for  rent  one- 
third  of  the  crop  raised. 

Afterward  it  was  discovered  by  plaintiff  that  there  were 
judgments  of  record  against  Jester,  which  were  liens  against 
Jester's  interest  in  the  real  estate  in  question  at  the  time  of  the 
sale  above  named,  amounting  to  $615.  To  secure  plaintiff 
against  these  liens,  and  for  money  advanced  and  to  be  advanced 
to  Jester,  and  also  to  secure  the  breaking  of  certain  prairie, 
and  the  performance  of  other  undertakings,  the  mortgage  in 
question  was  executed  upon  Jester's  share  of  the  crop  thei^ 
growing. 

Appellant  concedes  that  on  account  of  money  advanced 
defendant,  and  because  of  the  defendant's  failure  to  break  the 
prairie  above  named,  and  to  cut  10  acres  of  gi'ass  on  the  prem- 
ises, the  mortgage  had  a  consideration  to  the  extent  of  $350; 
but  he  assumes  that  Jester  had  no  interest  in  the  land  situated 
in  Iowa,  that  the  whole  consideration  was  paid  to  Jester's 
vendor,  except  about  $300,  and  that  it  was  paid  for  the  18 
acres  in  Minnesota,  and  that  the  judgments  above  named  in 
fact  constituted  no  liens  as  against  Jester. 

We  find  no  support  for  this  last  assumption  in  the  evidence. 
The  testimony  shows  that  plaintiff  assumed  to  pay  Atkinson, 
who  held  the  legal  title,  $1000.  It  does  not  appear  but  that 
Jester's  interest  extended  to  the  entire  balance  of  the  consid-* 
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eration.    The  evidence  fairly  establishes  a  consideration  for 
the  mortgage  to  the  extent  of  $965.00. 

It  is  claimed  that  plaintiff  had  been  paid  upon  his  mortgage 
before  the  levy  of  the  execution  $416.  We  do  not  understand 
that  the  evidence  establishes  this  fact.  But  even  if  it  should 
be  conceded,  there  still  remains  more  than  the  amount  of  the 
verdict. 

We  are  fully  satisfied  with  the  verdict  upon  this  branch  t>t 
the  case. 

IL  It  is  nrged  that  the  mortgage  was  fraudulent  as  to 
existing  creditors.  This  question  was  submitted  to  the  jury 
t VERDICT-  nnder  appropriate  instructions.  This  general 
evidence.  verdict  for  plaintiff  involves  a  determination  that 
the  mortgage  was  not  fraudulent. 

We  have  already  seen  that  it  was  not  without  consideration, 
A  careful  examination  of  all  the  testimony  satisfies  us  that  the 
verdict  has  a  reasonable  support.  We  set  aside  the  verdict  of 
a  jury  only  when  it  is  clearly  opposed  to  the  weight  of  evi- 
dence. 

m.  The  jury,  in  their  special  verdict,  found  that  624 
bushels  of  com  were  sold,  and  that  its  value  was  30  cents  a 
2.  cojrvEB-  bushel,  amounting  to  $187.20.  Appellant  insists. 
coStitut«*-  *bat  there  was  no  conversion  until  the  time  of  sale, 
execution.  ^nd  that  the  damages  cannot  exceed  the  value  of 
the  com  sold.  We  think,  however,  the  evidence  shows  a  con- 
version at  the  time  of  the  levy.  It  is  true  the  corn  was  left 
in  the  possession  of  Jester,  the  mortgagor.  But  it  was  in  his 
possession  as  the  agent  of  the  defendant. 

The  chattel  mortgage  contained  a  provision  that,  in  case  the 
mortgagee  should  at  any  time  deem  himself  insecure,  he 
might  take  possession  of  the  property  and  sell  it  at  public  or 
private  sale.  Now  it  is  clear  that  the  seizure  of  this  property 
under  executior?,  and  the  turning  it  over  to  Jester  as  the  agent 
of  defendant,  just  as  effectually,  so  long  as  the  levy  continued, 
defeated  the  right  of  the  mortgagee  to  take  possession,  as 
though  the  corn  had  been  removed  from  the  premises,  ami 
placed  in  the  possession  of  the  defendant  himself. 

lY.    Appellant  claims  that,  conceding  the  conversion  to  be 
Vol.  XXXIX — .2 
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complete  at  the  time  of  the  levy,  the  amount  of  damages 
found  had  no  support  in  the  evidence.  The  jury,  in  their 
special  verdict,  fix  the  amount  of  com  planted  after  the 
delivery  of  the  chattel  mortgage  at  nine  and  one-third  acres. 
The  mortgage  is  upon  the  grain  growing  at  the  time  of-  its 
execution  and  delivery. 

The  evidence  shows  that  the  whole  number  of  acres  planted 
wis  from  seventy  to  seventy-five,  and  the  yield  from  thirty  to 
thirty-five  bushels  per  acre.  By  assuming  seventy-two  and 
one-half  as  the  number  of  acres,  and  thirty-two  and  one-half 
bushels  per  acre  as  the  true  yield,  appellant  finds  the  value  of 
the  corn  mortgaged,  at  the  price  fixed  by  the  special  verdict, 
to  be  $410,  about  $35  less  than  the  general  verdict.  And  this, 
it  is  claimed,  allows  for  the  value  of  the  corn  in  the  crib,  with- 
out any  compensation  for  husking  and  cribbing. 

It  is  apparent,  however,  that  the  jury  were  fully  warranted 
in  taking  seventy-five  acres  as  the  quantity  and  thirty-five 
bushels  per  acre  as  the  yield.  Thus  estimated,  the  value  of  the 
corn  mortgaged  would  be  about  $458,  a  little  more  than  the 
general,  verdict. 

If  the  levy  was  unauthorized  and  amounted  to  a  wrongful 
conversion,  defendant  became  a  trespasser,  and  he  is  not  enti- 
a :  — :  tied  to  compensation  for  huskinsr  and  cribbinfir, 

work  and  .  ,  f.  ^  i  .  t    , 

labor.  notwithstanding  those  acts  may  have  increased  the 

value  of  the  property.  See  Baker  v.  Wheeler  c6  Martin^  8 
Wendell,  505;  Sihhury  et  al.  v,  McCoon  et  al.^  3  Comstock, 
379. 

V.  Evidence  was  introduced  tending  to  show  that  after  the 
levy,  and  before  the  corn  was  cribbed,  much  of  it  was  destroyed 
by  cattle. 

Defendant  assigns  as  error  the  refusal  of  the  court  to  give 
the  following  instruction  ; 

"  The  damages  caused  by  the  trespassing  of  animals,  shown 
in  evidence,  the  defendant  is  not  liable  for,  unless  he  or  his 
4.  — -'.  bail-  agent  was  guilty  of  negligence  or  want  of  care 
gcDce.  in  harvesting.    The  defendant  or  his  agent  codld 

not  be  required  to  fence  the  premises,  and  if  the  adjoining 
neighbors'  cattle  did  the  injury  by  crossing  the  line  where 
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there  was  no  lawful  fence,  and  defendant  and  his  servants  dili- 
gently gathered  the  crops  and  used  ordinary  care  and  diligence, 
the  defendant  cannot  be  held  for  damages  caused  thereby." 

This  instruction  it  will  be  observed  requires  of  defendant 
only  the  exercise  of  ordinary  care.  It  imposes  upon  defend- 
ant only  the  duties  and  responsibilities  of  a  bailee,  where  a 
mutual  benefit  is  derived  from  the  bailment,  whereas  one  who 
officiously  intermeddles  with  the  property  of  another  is  held  to 
a  higher  degree  of  care.  If  the  defendant  wrongfully  caused 
the  levy  to  be  made,  hel)ecame  a  trespasser,  and  he  can  not 
escape  responsibility  by  showing  the  exercise  of  merely  such 
care  as  would  exonerate  him  if  he  had  acquired  the  possession 
rightfiilly.  See  Edwards  on  Bailments,  pp.  36,-39  and  cases 
dted. 

VL  Defendant  asked  the  court  to  instruct  as  follows : 
**  By  the  terms  of  the  chattel  mortgage  in  evidence,  John  T. 
Jester  was  entitled  to  the  possession  of  the  mortgaged  property 
until  default  in  payment  of  the  note,  or  until  the  mortgagee, 
Staarty  felt  himself  for  any  reason  insecure,  after  which  the 
right  to  the  pofisesaion  would  be  in  the  mortgagee,  Stuart. 
If  you  find  from  the  evidence  that  the  defendant  wrongfully 
levied  upon  the  corn  while  in  the  possession  of  J.  T,  Jester, 
but  did  not  remove  the  same,  but  left  the  same  in  the  posses- 
sion of  J.  T.  Jester,  without  disturbance  until  after  the  sale, 
then  so  far  as  plaintifiT  is  concerned  the  conversion  would  only 
date  from  the  time  of  sale,  and  any  damages  by  stock  or  oth- 
erwise previous  to  the  sale  defendant  would  not  be  responsible 
for." 

The  court  refused  to  give  this  instruction,  and  this  ruling 
defendant  assigns  as  error. 

The  court  instructed  the  jury  as  follows  : 

**If  you  find  that  defendant  wrongfully  levied  upon  the 
com  while  in  the  possession  of  J.  T.  Jester,  but  did  not  re- 
move the  same,  but  left  it  in  the  possession  of  Jester,  not  as 
his  agent,  but  as  it  was  before  the  levy  until  after  the  sale,  then, 
so'  &r  as  plaintiff  is  concerned,  the  conversion  would  date 
from  the  sale,  and  any  damages  to  the  corn  by  stock  when  the 
com  was  not  in  his  possession,  could  not  be  charged  to  him." 
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The  instruction  given  embodies  the  correct  rule.  We  have 
before  seen  that  leaving  the  property  with  Jester  as  defend- 
ant's agent,  worked  as  complete  a  conversion  as  though  the 
property  had  been  taken  into  the  actual  possession  of  the  de- 
fendant himself. 

VII.  Defendant  assigns  as  error  the  refusal  of  the  Court 
to  give  the  following  instruction  : 

"  The  mortgage  in  question,  as  agreed  by  both  parties,  and 
such  is  the  law,  did  not  cover  any  crops  not  growing  at  the 
time  it  was  delivered  to  plaintiff,  and  if  you  find  from  the 
evidence  that  any  com  included  in  that  levied  upon  by  defend- 
ant was  not  in  the  ground  at  the  time  the  mortgage  was  de- 
livered, then  for  any  corn  not  in  the  ground  plaintiff  can- 
not recover,  and  if  you  find  from  the  evidence  that  the  corn . 
in  question  remained  in  the  possession  of  John  T.  Jester,  was 
harvested  by  him  and  put  altogether  in  the  crib  by  him,  if 
the  actual  possession  was  not  disturbed  by  the  levy,  the  burden 
of  proof  will  be  upon  plaintiff  to  show  what  corn  was  cov- 
ered by  the  mortgage,  and  if  he  has  failed  to  do  this  he  can- 
not recover." 

This  instruction  was  properly  refused.  The  evidence  shows 
that  the  corn  remained  in  Jester's  possession  as  defendant's 
agent.  Whilst  the  actual  possession  of  Jester  was  not  dis- 
turbed by  the  levy,  yet  the  relation  in  which  he  stood  to  the 
parties  and  the  property  was  affected  by  the  levy.  He  husked 
and  cribbed  the  corn  under  the  direction  of  defendant,  and  as 
his  agent. 

If  he  mingled  the  mortgaged  corn  with  that  not  covered  by 
the  mortgage,  it  is  for  the  defendant  and  not  the  plaintiff  to 

5, :  con-  make  the  separation,  if  any  separation  was  neces- 

pr^per^.  sary  Ibr  the  full  protection  of  the  parties.  See  2 
Kent-8  Commentaries,  365,  and  cases  cited. 

Till.  Defendant  also  complains  of  the  refusal  of  the 
court  to  give  the  following  instruction  : 

*'  The  defendant  had  a  right  to  levy,  under  his  execution,  on 
any  portion  of  said  com  not  planted  prior  to  the  delivery  of  the 
chattel  mortgage  in  question,  and  if  you  find  from  the  evi- 
dence that  there  was  a  quantity  of  said  corn  planted  subse- 
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quent  to  the  delivery  of  said  mortgage,  equal  to  the  amount 
levied  on  and  sold  by  virtue  of  said  execution,  then  you  will 
find  for  defendant." 

This  instruction  is  wrong,  and  was  properly  refused.  The 
conversion,  as  we  have  seen,  took  place  at  the  time  of  the  levy. 
The  levy  was  upon  the  whole  crop.  If  defendant  had,,  by  his 
negligence,  permitted  the  crop  to  be  destroyed,  so  that  the 
amount  sold  equaled  only  the  amount  planted  after  the  deliv- 
ery of  the  mortgage,  then,  under  the  above  instruction,  the 
defendant  would  be  entitled  to  a  verdict. 

The  mere  statement  of  the  proposition  shows  its  fallacy. 
Besides  the  jury  have  found,  as  a  fact,  that  only  nine  and  one- 
third  acres  were  planted  after  the  delivery  of  the  mortgage. 

The  quantity  raised  upon  these  was  much  less  than  the 
amount  sold.  Hence,  if  the  instruction  were  even  abstractly 
correct,  and  had  been  given,  the  jury  could  not  have  found 
for  defendant,  under  the  view  which  they  have  taken  of  the 
evidence. 

IX.  It  is  claimed  that  the  court  erred  in  giving  the  follow- 
ing instruction  : 

"  The  mortgage  and  note  given  by  Jester  to  plaintiff,  if  reg- 
ular upon  their  face,  are  of  themselves  prima  facie  evidence 
«.  Mortgage:  of  their  validity,  and  the  burden  is  then  upon  the 
eratioD.  "  defendant  to  show  that  there  was  no  considera- 
tion, or  that  they  were  given  in  bad  faith  as  to  Jester's  cred- 
itors." 

This  instruction  is  so  obviously  correct  that  we  are  at  a  loss 
how  to  illustrate  its  correctness  or  to  prove  it  by  argument. 

It  is  no  more  than  an  embodiment  of  the  principles  that  a 
written  contract,  regular  upon  its  face,  imports  a  consideration, 
that  fraud  must  be  proved,  and  will  not  be  presumed,  and  that 
the  burden  of  proof  is  upon  the  party  who  asserts  a  fact. 

Appellant  insists  that  the  instruction  should  have  been 
modified  by  adding,  in  substance,  the  following  :  "  unless  Jes- 
ter was  unable  to  pay  his  debts  at  time  of  making  said  mort- 
gage, and  such  tact  was  known  to  the  plaintiff." 

But  these  facts  did  not  and  could  not  appear  upon  the  face 
of  the  mortgage.    If  they  existed,  they  must  be  established 
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by  evidence  ontside  of  the  mortgage,  and  if  Buch  evidence 
were  produced,  still  the  note  and  mortgage  would  continue  to 
he  prima  facie  evidence  of  their  validity,  and  the  jury  would 
be  justified  in  finding  them  invalid,  only  when  this  prima 
facie  evidence  was  overcome  by  the  other  evidence  pro- 
duced. 

X.  It  is  urged  that  the  Court  erred  in  giving  the  follow- 
ing instruction  : 

^  If  the  mortgage  was  valid  at  the  time  it  was  given,  the 
fact  that  a  part  of  what  it  was  given  to  secure  was  paid  before 

^ . .  the  levy  by  defendant,  would  not  defeat  the  plain- 

initnictioii.  tiflPs  right  to  recover  for  the  com  taken  by  de- 
fendant." 

It  must  be  logically  true  that  a  payment  of  part  of  the 
amount  secured  eitlier  would  or  would  not  defeat  plaintiffs 
right  to  recover. 

The  following  is  the  converse  of  the  above  instruction  :  "  If 
the  mortgage  was  valid  at  the  time  it  was  given,  the  fact  that 
a  part  of  what  it  was  given  to  secure  was  paid  before  the  levy 
by  defendant,  would  defeat  the  plaintiffs  right  to  recover  for 
the  com  taken  by  defendant." 

This  is  obviously  wrong.  Applying  to  it  the  reductio  ad 
ahsurdumy  applied  by  appellant  to  the  instruction  given,  we 
might  say,  then,  if  one  dollar  of  the  amount  secured  by  the 
mortgage  had  been  paid,  plaintiff  can  recover  nothing.  But 
if  this  last  instruction  is  wrong,  then  its  opposite,  which  is 
the  instruction  given,  must  be  abstractly  right. 

If  it  should  be  conceded  that  the  instruction  should  have 
been  so  modified  as  to  limit  plaintiffs  recovery  to  the  amount 
unpaid  at  the  time  of  the  levy,  still  the  instruction  as  given 
worked  no  prejudice,  for  the  evidence  shows,  as  we  have  before 
seen,  allowing  all  to  have  been  paid  that  appellant  claims,  that 
more  was  unpaid  than  plaintiff  recovered. 

XI.  It  is  insisted  that  the  court  erred  in  giving  the  follow- 
ing instruction  : 

"  An  agreement  by  Stuart  that  he  would  buy  up  the 
Phelps  judgments  at  a  discount,  if  he  could,  would  not 
amount  to  an  assumption  of  the  payment  of  the  jirdgment. 
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To  assume  the  payment  of  the  judgment  is  to  become  unqual- 
ifiedly liable  for  its  payment." 

This  instruction,  also,  is  so  obviously  right  that,  like  an 
axiom  or  a  primary  truth,  it  seems  not  susceptible  of  proof.  It 
really  amounts  to  no  more  than  this,  that  a  conditional  agree- 
meut  is  not  an  unconditional  one. 

Affibmed. 


Gear  irr  al  v.  The  C.  C.  &  D.  K.  Co.  (ig  ^ 

1.  Ad  quod  damnum :  mkasure  of  damages.  The  rule  is,  in  the 
assessment  of  damages  for  right  of  way,  that  the  owner  is  entitled 
only  to  what  will  compensate  him  for  its  appropriation,  and  this  may 
be  a  sum  greater  or  lees  than  its  actual  value. 

2.  Highway :  railroad.  The  use  of  a  road  as  a  highvray  by  the  public 
for  more  than  ten  years,  with  the  knowledge,  consent  and  permission 
of  the  owner,  amounts  to  a  dedication  of  it  to  that  use,  and  a  railroad 
company  may  lay  its  track  over  and  along  such  highway. 

3.  Private  road :  RAiiiROAD.  The  owner  of  a  private  way  may  recover 
damages  for  its  occupancy,  but  not  necessarily  to  the  amount  required  to 
construct  another. 

Appeal  from  Jdchson  Circuit  Coii/rt. 

Friday,  June  6. 

This  is  an  ad  quod  damnum  proceeding.  An  appeal  from 
the  assessment  of  the  sheriff's  jury  was  taken  to  the  Circuit 
Court.  Upon  the  trial  in  that  court,  there  was  a  verdict  and 
judgment  for  plaintiffs  for  twenty-six  hundred  and  fifty  dollars 
and  costs.     The  defendant  appeals  to  this  court. 

S,  P,  Adams  and  D,  A,  Wynkoop^  for  appellant. 

Graham,  d:  Cady  and  W.  E.  Leffiagwell,,  for  appellee. 

Cole,  J. — I.  The  plaintiffs  are  the  owners  of  about  five 
hundred  and  thirty  acres  of  land,  bordering  on  the  Mississippi 
river  nearly  three-fourths  of  a  mile,  and  extending  both  above 
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and  below  the  mouth  of  the  Tete  des  Morts  creek.  Near  the 
mouth  of  the  creek  is  a  stone  warehouse,  situated  ou  the  land 
of  and  owned  by  the  plaintiffs;  and  about  three-fourths  of  a 
mile  from  the  mouth  of  the  creek  is  a  mill  site  owned  by 
plaintiffs,  and  at  which  there  was  formerly  a  mill.  The  bluffs 
are  near  the  river  bank,  below  the  mouth  of  the  creek,  and 
border  so  closely  upon  the  creek  itself,  as  that  the  plaintiffs, 
for  the  purpose  of  making  a  road  from  its  mouth  up,  had, 
several  years  before,  built  a  stone  wall  along  the  bank,  from 
eight  to  ten  feet  thick  at  the  bottom  and  about  four  feet  at  the 
top,  and  eighteen  feet  high  at  its  highest  point;  this  wall  was 
built  to  make  and  protect  the  road  from  being  washed  and 
destroyed  by  the  waters  of  the  creek. 

The  defendant's  right  of  way  and  road  bed  extend  along  the 
entire  frontage  of  plaintiffs'  land,  and  just  upon  the  margin 
of  the  river  at  high  water  mark,  and  upon  the  plaintiffs'  land.  At 
the  crossing  of  the  creek,  near  its  mouth,  the  defendant  used 
the  wall  which  had  been  before  built  by  plaintiffs,  after  mak- 
ing some  alterations  therein,  for  the  purpose  of  resting 
thereon,  as  an  abutment,  one  end  of  its  bridge  across  the 
creek.  The  right  of  way  runs  very  near  one  corner  of  the 
warehouse,  but  does  not  interfere  with  it. 

Upon  the  trial,  the  defendant  asked  the  court  to  instruct  the 
jury,  that  "  the  rule  to  be  applied  to  plaintiffs'  claim  for  dam- 
1.  AD  QUOD  ^^^  ^^^  ^^®  appropriation  of  a  portion  of  the 
me^ure^'of  ^^^^  along  the  Tete  des  Morts  creek  is, '  what  sum 
damages.  ^r[\i  make  the  plaintiffs  whole  in  consequence  of 
the  appropriation  of  such  portion  of  said  wall  by  said  com- 
pany for  railroad  purposes,'  not  what  said  wall  cost,  or  what 
it  would  cost  to  build  another  like  it,  but  what  sum  will  com- 
pensate plaintiffs  for  being  deprived  of  the  occupation  of  so 
much  of  said  wall  as  is  included  in  the  right  of  way."  This 
the  court  refused,  and  instead  thereof  instructed  the  jury  "  that 
the  plaintiffs  would  be  entitled  to  recover  as  damages  the  rea- 
sonable and  fair  value  of  said  wall  so  appropriated  by  the 
defendant." 

It  was  error  to  refuse  the  instruction  asked,  and  also  to  give 
the  other  in  its  stead.     The  inquiry  in  such  cases  is,  always, 
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what  will  compensate  the  plaintiff  for  the  appropriation  of  the 
right  of  way  for  the  use  contemplated.  It  may  be  the  value 
of  that  which  is  taken,  or  it  may  be  more  or  less  than  that. 
If  the  wall  of  one  side  of  the  stone  warehouse  had  been  taken, 
the  plaintiffs  would  not,  probably,  have  claimed,  nor  could 
they  properly  have  been  limited  to  "  the  reasonable  and  fair 
value  of  said  wall; "  but  they  would  have  been  entitled  to 
^^  what  sum  would  make  them  whole  in  consequence  of  the 
appropriation  of  such  wall."  So,  they  may  be  entitled  to  less 
than  the  value  of  the  creek  wall,  since  it  serves  them  equally 
now  for  its  original  purpose. 

II.  The  defendant  also  asked  the  following  instruction, 
which  was  refused:  "  If  you  find  from  the  evidence  that  the 
road  leading  from  the  Q^ar  ferry,  past  the  warehouse  to  the 
Tete  des  Morts  creek,  had  been  used  by  the  public  as  a  public 
highway  for  more  than  ten  years  prior  to  its  obstruction  by  the 
railroad  company,  with  the  knowledge,  consent  and  permission 
of  plaintiffs,  such  use  amounts  to  a  dedication  of  the  same  ta 
the  public  as  a  highway,  and  the  obstruction  of  the  same  by  the 
railroad  company  cannot  be.recovered  for  in  this  proceeding." 

It  was  error,  also,  to  refuse  this.  The  dedication  of  a  high- 
way to  the  public  may  be  established  by  the  long  use,  (more 
2.  htghway:  **°  ^^  years,)  by  the  public,  and  the  mere 
'^^^^  acquiescence  therein  by  the  owner.  It  was  so 
expressly  held  by  this  court  in  OnstoU  et  al»  v,  Mwrray  et  aL, 
22  Iowa,  457,  and  other  cases  following  it;  and  the  right  of 
a  railway  company  to  lay  its  track  over  and  along  a  highway 
was  given  by  express  statute,  as  has  been  held  by  this  court 
in  MUbum  et  al.  v.  The  City  of  Cedar  Rapids  et  al.^  12 
Iowa,  246,  and  other  cases  following  it.  If  the  jury  should 
find  the  facts  set  out  in  the  instruction  the  road  would  be  a 
public  highway,  and  the  right  to  cross  it  by  the  railroad  track 
would  follow. 

III.  If  the  way  was  but  a  private  road,  the  damages 
resulting  from  its  occupancy  might  be  recovered;  but  not  nec- 
essarily what  it  would  cost  to  build  another  road,  as  the  court 
ioBtmcted,  in  the  second  instruction  asked  by  plaintiffs. 

Hevsbsed. 
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LuoY  BT  AL,  V.  Price  et  al. 

1.  Contract:  garnishment.    A  contract  by  the  creditor  to  indemnify  a 

gamijshee  in  case  he  pays  an  obligation  of  doubtful  validity  against 
him,  is  sustained  by  a  sufficient  consideration. 

2.  :  :  ESTOPPEL.    If  the  creditor  is  concluded  by  a  judgment 

rendered  in  an  action  against  the  garnishee,  in  which  the  garnishment 
proceedings  were  pleaded  as  a  defense,  he  is  e8topx>ed  to  claim  that  the 
garnishee  is  liable  under  such  garnishment  judgment. 

Appeal  from  Clinton  Circuit  Court. 

Monday,  June  15. 

Action  at  law.  The  petition  shows  that  plaintiffs  were 
garnished  in  an  action  wherein  defendants  in  this  suit  were 
plaintiffs,  and  John  and  Catharine  Murphy  were  defendants; 
that  having  appeared  and  answered,  admitting  separate  indebt- 
edness, judgments  were  rendered  against  them  severally,  and 
that  afterward  defendants  undertook  and  agreed,  in  consid- 
eration of  the  payment  by  plaintiffs  of  the  garnishment 
judgments,  to  hold  plaintiffs  "  harmless  and  without  damage 
or  detriment"  on  account  of  their  discharge  of  the  said  judg- 
ments. Subsequently  to  this  agreement,  Bridget  Murphy 
brought  a  suit  against  plaintiffs  upon  the  same  cause  of  action 
on  account  of  which  the  judgments  in  the  garnishment  pro- 
ceedings had  been  rendered.  Defense  to  this  action  for  the 
plaintiffs  herein  was  made  by  the  defendants,  and  the  judg- 
ments in  the  garnishment  proceedings  were  pleaded  as  a  bar  to 
recovery.  Judgment  was  rendered  against  plaintiffs,  upon 
which  execution  was  issued  and  collected.  The  petition 
alleges  that  the  judgments  in  the  garnishment  proceedings  are 
void,  and  assigns  the  grounds  upon  which  this  allegation  is 
based.  A  demurrer  to  the  petition  was  overruled,  and,  defend- 
ants electing  to  stand  upon  their  demurrer,  judgment  was 
rendered  for  plaintiffs.    Defendants  appeal. 

Merrell  c&  Howaty  for  appellants. 

£'.  W.  Wheeler  and  ffart  c&  Leffingwelly  for  appellees. 
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Beck,  J.  I.  It  cannot  be  doubted  that  a  contract  of 
indemnity  of  the  character  of  the  one  declared  on,  if  based 
1.  coxTRACT  •  "P^^  ^  sufficient  consideration,  will  support  an 
gamishment.  action.  Neither  can  it  be  denied  that  the  pay- 
ment of  the  judgments,  the  validity  of  which  were  in  doubt, 
constituted  a  sufficient  consideration  for  the  contract  of  indem- 
nity declared  upon.  Contracts  of  this  kind  are  often  entered 
into  between  parties  when  the  liability  of  one  is  a  matter  of 
question,  and  the  other  is  desirous  of  availing  himself  of  the 
advantage  of  the  discharge  of  such  liability  by  the  party  sup- 
posed to  be  bound.  The  disadvantage  to  the  first  and  benefit 
to  the  second  by  the  performance  of  the  doubtful  obligation, 
are  sufficient  to  constitute  a  consideration.  Certainly  if  the 
party  receiving  the  benefit  of  the  discharge  of  the  supposed 
obligation  be  held  to  admit  that  it  is  not  in  law  binding  upon 
the  other,  he  cannot  insist  that  his  contract  for  indemnity  is 
without  consideration.  This  is  the  precise  case  made  by 
the  petition.  The  defendants,  as  the  'petition  charges,  made 
defense  for  the  plaintifis  in  the  action  wherein  recovery  was 
had  upon  the  claim  setting  up  the  prior  judgments  upon  the 
gamidiraent  process.  They  are  concluded  by  the  judgment 
rendered  in  that  case,  and  are  estopped  to  deny  the  liability  of 
plaintiffs  in  that  action.  It  has  been  held  that,  in  such  a  case, 
notice  of  the  pendency  of  the  action  will  conclude  the  party 
bound  by  the  contract  of  indemnity.  Littleton  v.  Richardson^ 
U  N.  H.,  179;  Boston  v.  WoHhington,  10  Gray,  496;  Cham- 
herlain  v.  Preble^  11  Allen,  370.  And  it  has  been  held  that 
in  an  action  upon  a  covenant  to  indemnify  against  claims  and 
suits,  the  indemnitor,  without  notice,  prima  facie^  is  made 
liable  by  judgment  against  the  principal.  Bridgeport  Ins. 
Co,  V.  Wilson^  34  N.  Y.,  275;  Rapelye  v.  Prince^  4  Hill, 
.119;  Lee  v.  Clark,  1  Hill,  53.^ 

II.  If  the  defendants  are  concluded  by  the  judgment 
against  plaintiffs  in  the  action  to  which  the  judgments  in  the 

^ proceedings  by  garnishment  were  pleaded  as    a 

estoppeL  defense,  they  are  estopped  now  to  claim  that  the 
garnishment  was  valid,  and  that  plaintiffs  were  bound  thereby. 
This  position  cannot  be  questioned.    It  follows  then  that 
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defendants  cannot  in  this  action  set  up  want  of  consideration 
to  support  the  contract  of  indemnity. 

These  views  relieve  us  of  the  task  of  discussing  the  validity 
of  the  garnishment  proceeding,  and  of  inquiring  into  the 
jurisdiction  of  the  court  in  that  case,  which  constitute  the 
principal  subject  considered  in  the  arguments  before  us. 

We  conclude  that  the  demurrer  was  correctly  overruled. 
The  judgment  of  the  Circuit  Court  is 

Affirmed. 


Mead  v.  Mead  et  al. 

1.  Dower:  selinquishhekt  of:  mort(}aoe.  Where  the  wife  has 
joined  in  the  execution  of  a  mortgage,  a  forecloeure  and  sale  thereunder, 
after  the  death  of  her  husband,  will  discharge  the  land  of  her  dower. 
Following  Moomey  v.  Maaa,  22  Iowa,  380. 

2.  :  :  SALE  BY  administrator.  Where  an  administra- 
tor, under  the  provisions  of  the  statute,  has  applied  to  the  court  and 
obtained  authority  to  sell  land  upon  which  rests  a  mortgage  in  which 
the  wife  joined,  such  sale  will  have  the  same  effect  as  one  made  on 
special  execution  in  a  foreclosure  proceeding  to  which  she  has  been 
made  a  party,  and  the  purchaser  takes  the  land  discharged  of  dower. 

8.    :    :    .    The  omission  to  file  the  notes  and  mortgages 

against  the  estate,  is  supplied  by  the  application  of  the  administrator 
to  the  court  for  authority  to  sell,  he  thereby  admitting  them  to  be  just 
and  due. 

Appeal  from  Delaware  Circuit  Court, 

Friday,  June  19. 

Action  fpr  the  admeasurement  of  damages.  Judgment  for 
plaintiff  for  dower  in  part  of  the  lands  in  which  the  same  is 
claimed.  Plaintiff  appeals.  The  essential  facts  of  the  case 
are  found  in  the  opinion. 

O.  Watson^  for  appellant. 

C.  E.  Broneariy  for  appellees. 
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Miller,  Ch.  J. — On  the  trial  of  the  cause  before  the  court, 
it  was  found  tliat  on  the  25th  day  of  Feb  uary,  1867,  Milton 

E.  Mead  was  owner  in  fee  of  the  south  half  of  the  northwest 
quarter,  and  the  southwest  quarter  of  the  northeast  quarter  of 
section  15,  in  township  89,  range  5,  west, in  Delaware  county; 
that  on  that  day  the  said  Milton  E.  Mead  and  one  0.  W.  Mead 
each  borrowed  of  Mathqws  &  Comwell  the  sum  of  $400,  and 
executed  their  joint  and  several  promissory  note  therefor,  pay- 
able two  years  thereafter  with  interest;  that  to  secure  the 
payment  of  said  note,  the  said  Milton  E.  Mead  and  Eosetta 

F.  Mead,  his  then  wife,  together  with  C.  W.  Mead  and  wife, 
executed  and  delivered  their  mortgage  deed  conveying  the 
above  described  real  estate  of  the  said  Milton  E.  Mead, 
together  with  certain  real  estate  therein  described  belonging  to 
the  said  C  W.  Mead,  in  which  mortgage  said  Kosetta  relin- 
quished her  right  of  dower  to  said  lands  belonging  to  her 
husband;  that  the  $400,  borrowed  by  said  Milton  E.  Mead, 
was  expended  in  payment  of  part  of  tlie  land  mortgaged;  that 
after  the  execution  of  the  note  and  mortgage  said  Kosetta  F. 
Mead,  wife  of  said  Milton,  died,  leaving  surviving  her  said 
Milton  E.  Mead  and  three  minor  children;  that  afterwards,  on 
the  19th  day  of  September,  1867,  said  Milton  E.  Mead,  inter- 
married with  the  plaintiff  herein.  On  the  17th  day  of  Feb- 
ruary, 1869,  said  Milton  E.  Mead  and  0.  W.  Mead  each  bor- 
rowed of  said  Mathews  &  Comwell  the  further  sum  of*  $600, 
making  their  n  'te  for  $1200,  payable  February  17J  1870,  with 
interest.  To  secure  the  payment  of  this  note,  the  said  Milton 
R  Mead  and  his  then  wife,  the  plaintiff,  and  the  said  C.  W. 
Mead  executed  another  mortgage  upon  all  of  the  lands  covered  by 
the  first  mortgage,  except  forty  acres,  and  upon  certain  lands 
belonging  to  said  0.  W.  Mead;  that  Milton  E.  Mead  died, 
September  25,  1870,  leaving  the  plaintiff,  his  widow,  and  the 
said  minor  children,  his  heirs  at  law.  The  notes  and  mort- 
gages have  not  been  filed  against  the  estate,  but  on  the  14th 
day  of  April,  1873,  0.  W.  Mead,  the  duly  appointed  adminis- 
trator of  the  estate,  commenced  proceedings  in  the  Circuit 
Court,  asking  to  be  authorized  to  sell  said  mortgaged  lands  or 
80  much  thereof  as  was  necessary  to  pay  off  the  one-half  of 
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the  said  mortgage  debts,  to-wit:  one  thousand  dollars,  with 
interest  thereon;  that  an  order  directing  such  sale  was  duly- 
entered  by  the  court  at  the  May  term,  1873;  that  on  the  17th 
day  of  October,  1873,  said  land  was  sold  in  pursuance  of  said 
order  for  the  sum  of  $1,250,  the  same  being  sufficient  to  pay 
the  sum  due  on  the  mortgages  from  the  estate  of  said 
deceased.  The  sale  and  deed  were,  at  the  January  term, 
1874,  approved  and  confirmed.  The  plaintiff  now  brings  this 
action  to  recover  dower  in  the  lands  thus  sold.  The  Circuit 
Court  held  that  she  was  not  entitled  thereto,  but  gave  her 
dower  in  the  lands  of  which  her  husband  died  seized  which 
were  not  included  in  the  mortgages. 

The  statute  respecting  the  right  of  dower  is  as  follows: 
"  One  third  in  value  of  all  the  real  estate  in  which  the  hus- 
band at  any  time  during  the  marriage  had  a  legal  or  equitable 
interest,  which  has  not  been  sold  on  execution  or  other  judicial 
sale,  to  which  the  wife  has  made  no  relinquishment  of  her 
right,  shall,  under  the  direction  of  the  court,  be  set  apart  by  the 
executor,  administrator,  or  heir,  as  her  property  in  fee  simple 
on  the  death  of  her  husband,  if  she  survive  him."  Sec.  1,  of 
Chap.  151,  Laws  of  1862. 

It  will  not  be  claimed  that  if  these  mortgages  had  been 
regularly  foreclosed  by  action  in  court  prior  to  the  death  of 
1.  doweb:  re-  the  mortgagor,  and  the  land  sold  under  such  for- 
-of :  mortgage,  closurc,  the  wife  could  claim  dower  therein  after 
his  death.  And  why  so?  Because  as  to  part  of  the  land  she 
had  relinquished  her  dower,  and  as  to  the  whole  it  would  have 
been  sold  on  execution,  and  under  the  statute  she  would  not 
be  entitled  to  dower.  Would  the  result  be  different  if  a  regu- 
lar foreclosure  and  sale  had  occurred  after  the  death  of  the 
mortgagor?  We  think  not.  The  mortgages  were  each  exe- 
cuted in  due  form,  the  wife  of  the  mortgagor  at  the  time  of 
the  execution  of  each  mortgage  united  therein  and  relin- 
quished her  dower  in  the  mortgaged  property.  The  Hens  of 
the  mortgages  were  not  alone  on  the  interest  of  the  mort- 
gagor. It  was  upon  the  whole  interest,  including  the  dower 
interest  of  the  wife,  and  capable  of  being  enforced,  either 
before  or  after  the  death  of  the  mortgagor,  against  the  entire 
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interest  in  the  lands  covered  by  the  mortgage.  This  is  as  true 
in  respect  to  the  lands  included  in  the  first  mortgage  as  it  is 
as  to  those  in  the  second.  The  rights  of  the  mortgagee  were 
not  affected  by  the  death  of  the  mortgagor.  His  right  to  sub- 
ject the  entire  interest  in  the  mortgaged  premises  is  as  com- 
plete after  the  death  of  the  mortgagor.  Why?  Because  the 
wife  had  relinquished  her  dower  or  subjected  it  to  the  lien  of 
the  mortgage.  The  object  and  purpose  of  procuring  the  wife's 
relinquishment  of  dower  in  the  case  of  a  mortgage  is  so  that 
the  whole  interest  in  the  property  may  be  subjected  to  the 
payment  of  the  mortgage  debt,  and  for  this  purpose  that  it 
may  be  sold  and  a  clear  title  vested  in  the  vendee.  It  has 
therefore  been  held  that,  where  the  wife  has  joined  in  the 
mortgage,  she  will  be  barred  of  her  dower  by  foreclosure 
and  sale  thereunder,  made  after  the  death  of  her  husband. 
Moomey  v,  Maas^  22  Iowa,  380. 

We  can  see  no  reason  why  the  same  effect  is  not  to  be  given 
to  the  mortgages  where  the  land  has  been  sold,  as  in  this  case, 
2- :  — :  by  the  administrator  in  pursuance  of  the  orders  of 

sdle    by   ad-  » 

ministrator.  the  court,  as  when  the  sale  is  made  on  special 
execution  in  a  foreclosure  proceeding.  The  proceedings  in 
this  case  were  authorized  by  the  statute  (Kevision,  §§  2374 
to  2388);  there  is  no  claim  that  they  were  not  regular  and 
feir.  It  is  not  the  kind  of  proceedings  instituted  to  bar 
dower  that  has  that  effect,  but  the  relinquishment  by  the  wife 
gives  the  mortgagee,  through  the  means  of  the  courts,  power 
to  subject  it  to  sale  for  the  payment  of  the  debt.  Of  course, 
a  relinquishment  of  dower  in  property  mortgaged  is  not  abso- 
lute like  a  relinquishment  of  dower  in  an  absolute  convey- 
ance. In  the  former  case  the  right  of  the  wife  to  redeem 
from  the  lien  of  the  mortgage  to  the  extent  of  one-third  exists 
until  extinguished  by  some  judicial  proceeding  having  that 
effect.  A  sale  under  a  foreclosure  to  which  the  widow  had 
been  made  a  party  would  render  the  relinquishment  absolute. 
Moomey  v.  Maa$^  supra.  So  we  think,  in  the  proceedings  in 
this  case  the  sale,  and  approval  thereof,  and  confirmation  of 
the  deed,  by  the  court,  if  regular,  and  with  notice  to  all  per- 
sons interested  in  the  land,  as  the  law  provides,  the  plaintiff  is 
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as  much  bound  thereby  as  if  there  had  been  a  sale  under  a 
decree  of  foreclosure  to  which  she  had  been  made  a  party.  As 
before  remarked,  it  is  not  claimed  that  there  was  any  irregu- 
larity in  the  sale,  or  that  the  plaintiff  did  not  have  due  notice 
thereof  and  an  opportunity  to  redeem  before  the  sale  was  con- 
summated. The  mortgagees  could  have  brought  their  action 
to  foreclose,  and  obtained  a  judgment  and  a  sale  of  the  land 
on  execution,  which  would  have  completely  barred  the 
widow's  dower  in  the  lands  included  in  the  mortgages.  The 
prooceedings  which  were  adopted  are  equally  authorized  by 
law,  and  there  is  no  reason  why  they  should  not  have  equal 
force  and  eiFect. 

It  is  urged  that  there  was  no  authority  to  make  the  order  of 
sale  because  the  claims  had  not  been  formally  filed  against  the 
estate.  "When  the  administrator  mjide  application  to  the 
court,  for  authority  to  sell  the  land  for  the  payment  of  these 
mortgages,  he  thereby  recognized  and  admitted  the  claims  as 
being  just  claims  against  the  estate,  whether  they  were 
formally  filed  or  not;  but  even  if  this  filing  was  necessary, 
the  objection  cannot  be  urged  now  by  a  party  who  had  an 
opportunity,  as  we  must  presume  the  plaintiff  had,  to  object 
before  the  order  of  sale  was  made. 

The  judgment  of  the  Circuit  Court  will  be 

Affirmed* 
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Walter  v.  The  C.  D.  &  Bf.  B.  Co. 

Walter  v.  The  C.  D.  &  M.  R.  Co.  e^JJ 

Hailroads.     K.,  .who    understood  the  English    language  impsrfectly, 
was  traveling  upon  a   railway  in  the  caboohs   of  a  freight  train, 
and.  upon  the  stopping  of  the  train  on  the  main  track  at  a  station 
where  there  were  two  side  tracks,  stepped  out  upon  the  front  platform 
with  two  or  three  other  persons,  one  of  whom  was  an  employe.    The 
latter,  seeing  a  train  approaching  from  behind,  called  to  N. ,  with  the 
others,  to  escape,  and  observing  that  he  did  not  move,  attempted  to 
drag  him  from  the  platform,  bat  was  resisted,  when  the  approaching 
train  struck  the  car,  and  N.  was  killed.    It  was  held: 
1.  CONTBIBUTOKY  KEOLiGENCE.     That  N.  was  uot  guilty  of  con- 
tributory negligence  if  he  did  not  imderstand  the  meaning  of  the 
warning  addressed  to  him,  or  know  the  purpose  of  the  efforts  to  drag 
him  from  the  car. 

2. .    While  the  train  was  at  rest  the  platform  could  not  be 

considered  a  place  of  danger,  and  the  deceased  had  a  right  to  pre- 
sume that  proper  care  would  be  exercised  to  prevent  a  collision. 
3. .  Defendant  cannot  escape  liability  for  deceased's  negli- 
gence, even  if  he  had  notice  of  the  danger,  unless  he  had  posses- 
sion of  his  mental  faculties,  or  if  these  were  stupefied  by  the 
magnitude  of  the  danger;  the  jury  might  determine  this  fact  from 
all  the  ciicumstaaces  of  the  case. 

4. .     An  instruction  which  left  it  to  the  jury  to  determine 

whether,  notwithstanding  deceased  saw  an  approaching  train,  he 
had  reason  from  all  the  circumstances  of  the  case  to  apprehend  a 
collision,  waa  properly  given. 

5.  EV1DEZ9CE.  Testimony  that  deceased  lived  many  years  ago  in  a 
state  of  squalor  and  wretchedness,  was  incompetent. 

6.  .  To  establish  the  credibility  of  a  witness  he  may  not  be 

asked  how  many  important  offices  he  has  held,  his  truthfulness 
being  presumed. 

7. .   Evidence  of  the  ignorance  of  deceased  respecting  the 

laws  of  the  State,  and  the  powers  of  certain  officers,  was  irrelevant. 

8.  DAMAGES.  A  verdict  of  $4.5o0,  deceased  being  about  60  years  of 
age,  and  in  the  enjoyment  of  reasonable  health,  and  of  industrious 
habits,  was  not  excesdve. 

Appeal  from  Howard  Circuit  Cov/rt, 

Fbiday,  June  19. 

PpAiNTiFF,  the  administrator   of  the  estate  of  Henry  A. 
Nienau,  deceased,  brings  this  action  to  recover  damages  result- 
ing to  the  estate  of  deceased,  on  account  of  the  death  of  the 
Vol.  XXXIX. — 3 
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intestate  caused  by  a  collision  of  two  trains  upon  defendant's 
road,  on  one  of  which  he  was  a  passenger,  which  was  the  con- 
sequence of  negligence  and  want  of  skill  on  the  part  of 
defendant's  servants  running  the  trains.  There  was  a  verdict 
for  plaintiff  in  the  sum  of  $6,000.  Upon  a  motion  for  a  new 
trial  the  Circuit  Court  held  that  the  damages  were  excessive, 
and  that  unless  $1,500  should  be  remitted,  a  new  trial  would 
be  awarded.  A  remittitur  of  that  amoui^t  was  entered  by 
plaintiff,  and  thereupon  a  judgment  was  rendered  for  $4,500. 
Defendant  appeals. 

The  facts  of  the  case,  so  far  as  they  are  necessary  to  an 
understanding  of  the  legal  points  ruled,  are  found  in  the 
opinion. 

aS.  p.  Adams  and  A.  J.  Jordan^  for  appellant. 

Nohle^  Hatch  c6  Freese^  and  J.  0.  Crosby,  for  appellee. 

Beck,  J. — In  November,  1873,  Henry  A.  Nienau,  plaintiff's 
intestate,  took  passage  upon  a  car,  called  a  "  caboose,"  attached 
to  a  freight  train  upon  defendant's  road,  to  be  transported  from 
Guttenburg  to  McGregor.  He  was  sixty  or  sixty-five  years 
of  age,  of  ordinary  health,  quite  hard  of  hearing,  and  could 
speak  and  understand  the  English  language  imperfectly.  The 
train  stopped  at  Clayton,  and  the  deceased  there  went  upon 
the  front  plattbrm  of  the  "  caboose"  in  which  he  was  riding. 
Two  or  three  other  persons  were  in  the  car;  one  of  them,  who 
was  at  the  time  of  the  accident  an  employe  of  the  defendant, 
testifies  that  on  going  out  upon  the  front  platform  he  heard 
an  "  extra"  freight  train  coming,  and  soon  saw  it  approaching, 
in  the  language  of  this  witness,  "  working  heavy."  He 
immediately  called  to  the  persons  within  to  escape,  who  there- 
upon jumped  from  the  car.  The  witness  then  said  to  deceased 
that  "  he  had  better  be  getting  out  of  there."  As  he  made  no 
answer,  witness  supposing  that  he  did  not  understand  what, 
was  said,  seized  his  person  and  attempted  to  drag  him  off  the 
car,  repeating  his  first  words  of  alarm.  Being  unable  to 
remove  the  deceased,  the  witness  sprang  off  without  him, 
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when,  at  the  same  instant,  the  approaching  train  struck  the 
car  and  intestate  was  killed  outright,  his  head  being  crushed 
between  the  cars. 

The  "  extra"  train  was  going  in  the  same  direction  with  the 
train  upon  which  the  intestate  was  a  passenger,  and,  at  the 
time  of  the  collision,  was  running  at  the  rate  of  ten  miles  an 
hoar,  at  least*  The  car  in  which  deceased  was  a  passenger  was 
at  the  time  standing  upon  the  main  track.  There  were  two 
side  tracks  at  this  place,  and  a  switch  290  feet  distant  in  the 
direction  the  "  extra"  train  approached,  which  changed  the 
cars  to  these  side  tracks.  On  account  of  a  curve  and  obstruc- 
tions  the  approaching  engine  was  first  visible  to  one  upon  the 
"  caboose"  at  the  switch,  a  distance  of  290  feet  as  aforesaid. 

The  foregoing  are  undisputed  facts.  There  was  also  evi-. 
deuce  tending  to  show  that  immediately  before  the  accident 
the  deceased  was  in  a  position  where  he  might  have  seen  the 
approaching  train ;  that  is,  the  train  would  have  been  visible 
to  him  had  he  looked  in  that  direction. 

I.  Proper  instructions  were  given  to  the  jury  as  to  the 
liability  of  defendant  for  the  death  of  the  intestate,  if  it 
resulted  from  the  negligence  of  defendant  without  any  con- 
tributory negligence  on  his  part  The  following  instructions 
were  intended  to  guide  the  jury  in  determining  whether  the . 
deceased  contributed  to  his  death  by  his  own  negligence: 

"  8.  If  deceased,  while  standing  on  the  platform  of  the  car, 
saw  the  approaching  train,  and  was  warned  to  get  ofT,  and 
resisted  efiTorts  to  pull  him  off,  knowing  that  such  efforts  were 
intended  to  free  him  from  the  danger  o^  a  collision,  and  was 
killed  in  consequence  of  remaining  upon  the  platform  when 
he  might  have  escaped  by  the  exercise  of  such  care  and  caution* 
as  an  ordinarily  prudent  person  would  have  exercised  under 
such  circumstances,  plaintiff  cannot  recover. 

9.  If  the  injury  which  caused  the  death  of  decedent  would 
not  have  occurred  but  tor  the  negligence  of  the  employes  of 
deiendant,  still  if  the  injury  would  have  been  prevented  by 
the  exercise  of  ordinary  care  and  caution  on  the  part  of  dece- 
dent, the  plaintiff  cannot  recover. 

10.  If  Nienau  was  a  passenger  on  defendant's  train  at  the 
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time  he  was  killed,  he  had  a  right  to  stand  on  the  front  plat- 
form  of  the  caboose  whilst  the  tmin  was  standing  at  Clayton, 
and  whether  such  platform  was  the  safest  position  j)08sible  or 
not,  Nienau  liad  a  right  to  presume  that  defendant  would  not 
run  an  engine  into  the  caboose  while  he  was  standing  there,  and 
the  deceased  was  under  no  obligation,  witlK)ut  notice  of  dan- 
ger, to  be  on  the  lookout  for  a  collision ;  but  if  notified  of  such 
danger,  it  was  his  duty  then  to  be  vigilant  in  his  efforts  to 
avoid  injury. 

11.  To  show  that  Nienau  had  notice  of  the  approaching 
danger,  it  is  not  enough  to  show  that  he  was  told  to  get  off,  or 
that  he  resisted  an  attempt  to  put  him  off.  It  must  also  appear, 
from  the  evidence,  that  he  was  informed  or  knew  of  the  dan- 
ger, or  why  there  was  an  attempt  to  put  him  off. 

12.  In  deciding  whether  or  not  Nienau  had  notice  of  the 
danger,  you  will  take  into  consideration  the  circumstances 
surrounding  the  transaction,  his  own  conduct  and  that  of  others 
about  him;  what  was  said  to  him,  who  said  it,  whether  or  not 
he  heard  and  understood,  how  long  the  danger  lasted,  and  how 
he  was  employed  at  the  time  the  danger  existed. 

13.  The  fact  that  Nienau  saw  but  an  approaching  train 
would  not  alone  prove  n^ligence  on  his  part,  but  you  are  to 
judge  from  all  the  circumstances  of  the  case  whether  Nienau 
had  reason  to  believe  that  such  approaching  train  threatened 
a  collision. 

14.  If  Nienau  had  notice  of  the  danger  he  would  not  be 
required  to  escape  unless  he  liad  possession  and  control  of 
his  mental  faculties,  and  if  these  were  stupefied  or  distracted 
by  the  magnitude  of  the  danger,  the  defendant  cannot 
escape  liability  on  the  ground  that  plaintiff*  did  not  act  con- 
siderately." 

In  our  opinion  these  instructions  are  correct    The  deceased 

cannot  be  regarded  as  having  contributed  to  his  own  death  by 

i.BAiuioADs:  nefflieenoe  in  not  ffivinff  heed  to  warnings  of  dan- 
contributory  J  .  •  ^.        .u     X-  •      Ji       re    .  J     . 
negiigeuce.      ger,  and  in  resisting  the  iriendly  efforts  made  to 

drag  him  from  the  car,  if  he  did  not  understand  the  words 

addressed  to  him,  or  know  the  object  and  reason  of  the  violent 

efforts  made  by  the  person  who  attempted   to  remove  him 
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from   danger.      The  correctness  of  this   proposition   is   too 
obvious  to  demand  support  by  discussion. 

II.  Tlie  tenth  instruction  cannot  be  successfully  assailed. 
While  the  train  was  at  rest,  the  platform  cannot  be  considered 
as  a  place  of  danger,  and  the  deceased  had  a  right  to  presume 
that  proper  care  would  be  exercised  to  prevent  a  collision 
while  the  car  was  not  moving.  Neither  does  this  position 
demand  further  support  than  its  mere  statement. 

III.  The  fourteenth  instruction  is  made  the  ground  of  a 
special  objection.  It  is  claimed  that  there  was  no  evidence 
before  the  jnry  to  which  it  is  applicable.  The  jury  would  be 
authorized  from  all  the  circumstances  of  the  case  to  determine, 
if  deceased  did  see  the  approaching  train  at  the  time  it  was 
claimed  he  could  have  seen  it,  whether  the  danger  was  so 
threatening  as  to  alarm,  confuse,  or  stupefy  the  defendant,  and 
whether  he  had  time  to  recover  the  control  of  his  faculties  so 
that  he  could  have  exercised  them  for  his  safety.  These  ques- 
tions the  jury  could  well  determine  by  applying  their  knowl- 
edge of  men,  obtained  by  experience  in  the  aflfairs  of  life,  to 
the  facts  disclosed  by  the  evidence. 

IV.  The  thirteenth  instruction  is  claimed  by  defendant's 
counsel  to  be  incorrect.  It  is  shown  by  the  evidence  that  at 
the  place  of  the  accident  there  were  two  side  tracks,  and  there 
was  a  switch  in  the  direction  of  the  approaching  train,  intended 
to  lead  cars  upon  these  tracks.  The  deceased,  seeing  these 
side  tracks,  and  knowing  the  use  of  the  switch,  may  have  sup- 
posed the  train  causing  the  accident  was  intended  to  run  upon 
the  side  tracks.  The  instruction  left  the  jury  to  determine 
whether  the  existence  of  the  side  tracks  and  switch,  with  the 
knowledge  of  their  proper  use  possessed  by  deceased,  were  suf- 
ficient to  authorize  a  belief  in  his  mind  that  the  approaching 
car  threatened  no  danger,  but  was  intended  to  be  run  upon  one 
of  the  side  tracks. 

Certain  instructions  asked  by  defendant,  and  refused  by  the 
court,  contain  principles  in  conflict  with  those  above  given; 
others  embody  rules  which  are  distinctly  announced  in  the 
instructions  given.    Their  refusal  in  either  case  was  not  error. 

V.  The  defendant  oflbred  to  prove  that  many  yeai*s  ago 
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the  deceased  lived  in  a  cabin  in  filth  and  wretchedness.    The 

5  .       evidence  was  rightly  rejected.     It  is  difficult  to 

evidence.  qqq  what  relevancy  the  proposed  evidence  wonld 
have  npon  the  question  of  damages,  the  point  upon  which  it 
is  claimed  to  be  applicable.  The  value  of  the  intestate's  life, 
in  the  light  of  pecuniary  considerations,  was  not  affected  by 
the  fact  of  his  indifference  to.  comforts  usually  prized  by  peo- 
ple in  this  country.  Indeed  that  kind  of  meanness  proposed 
to  be  shown  is  usually  practiced  by  men  for  the  purpose  of 
making  and  saving  money.  Besides,  the  evidence  related  to 
a  time  too  remote.  The  jury  would  not  have  been  justified 
from  the  proposed  evidence  to  conclude  that  he  continued  in 
that  way  of  life  nntil  he  was  killed. 

VI.  A  witness  introduced  by  defendant  was  asked  to  state 
how  many  important  ofiices  he  had  filled.  An  objection  to  the 
evidence  was  correctly  sustained.  The  counsel  for  defendant 
claims  that  the  evidence  was  admissible  in  order  to  show  the 
credibility  of  the  witness.  The  truthfulness  of  a  witness  is 
always  presumed;  there  was  no  attempt  to  impeach  this  one. 
The  proposed  evidence  was  unnecessary  for  the  purpose  of 
establishing  the  witness*  credibility. 

VII.  Evidence  was  offered  and  rejected  tending  to  show 
the  ignorance  of  the  deceased  in  regard  to  the  laws  of  the 
State,  and  the  powers  of  certain  officers.  It  was  not  relevant 
to  any  issue  in  the  case.  The  deceased  was  a  German,  and 
could  not  speak  the  English  language  well.  He  could  not  be 
expected  to  be  familiar  with  the  laws  of  the  State.  His  igno- 
rance would  not  decrease  the  pecuniary  value  of  his  life  to  his 
estate,  inasmuch  as  his  pursuit  did  not  require  intelligence 
upon  the  subjects  of  law  and  government. 

VIII.  The  verdict  was  for  $6,000.  But  plaintiffs  remitted 
$1,500  of  that  sum  upon  the  order  of  the  court  on  the  motion 

g .      to  set  aside  the  verdict  because  it  was  excessive. 

'  damages.        Defendants    insist    that   the   judgment    is    still 
excessive. 

The  deceased  was  shown  by  the  evidence  to  be  from  fifty- 
seven  to  sixty -five  years  of  age,  in  the  enjoyment  of  reasonable 
health,  for  a  man  of  his  years^  of  industrious  habits,  &itd,  pos- 
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sessed  of  some  property.  We  think  the  amount  of  the  verdict 
as  reduced  by  the  court  below,  is  not  so  excessive  as  compen- 
sation for  such  a  life  as  to  authorize  the  presumption  of  pas- 
sion and  prejudice  on  the  part  of  the  jury. 

We  have  examined  all  the  points  presented  in  the  argument 
of  defendant's  counsel,  and  find  no  error  in  the  rulings  of  the 
Circuit  Court. 

Affirmed. 


Cbane  v.  Malony  et  al. 

1.  Bvidence :  weight  of.    Letters  written  to  each  other  by  the  respec- 

tive parties,  relating  to  the  subject  matter  of  the  controversy,  are  com- 
I)etent  testimony  whose  weight  is  properly  left  to  the  juiy. 

2.  Administrator :    pbactice:  jurisdiction:    In  an  action  in  the  Dis- 

trict Court  where  the  petition  showed  that  the  claim  wtis  for  a  mere 
money  demand  against  an  administrator;  that  no  lien  was  sought  to  be 
enforced  therefor;  and  there  was  no  evidence  offered  that  the  Circuit 
Court  had  given  its  permission  that  such  action  might  be  instituted,  it 
is  not  error  for  the  court  to  exclude  the  claim  from  the  jury. 

3.  Verdict:  new  trial:  evidence.    A  new  trial  will  be  granted  when 

the  verdict  is  not  sustained  by  sufficient  evidence. 

Appeal  from  Dxibuque  District  Court. 

Friday,  June  19. 

Tras  actipn  is  brought  on  four  promissory  notes,  three  of 
which  are  secured  by  mortgages.  The  cause  was  tried  to  a 
jury.    Verdict  and  judgment  for  defendants.    Plantiff  appeals. 

Urane  <&  Hood,  for  appellant. 
S.  T.  McNulty^  for  appellees. 

'Miller,  Ch.  J. — It  is  averred  in  the  answer  that  the  notes 
and  mortgages  sued  on  were  made  by  Lawrence -Malony, 
deceased,  and  the  defendant,  Maria  A.  Malony,  his.  wife,  and 
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delivered  to  Eugene  Shine,  deceased,  for  the  purj^ose  of  enab- 
ling him  to  raise  money  thereon  for  the  joint  benefit  of  Malony 
and  Shine  ;  tliat  they  were  never  negotiated  by  him  or  anj 
money  raised  thereon  ;  that  no  consideration  whatever  has 
ever  been  paid  for  the  same;  and  that  the  maker  never  received 
any  consideration  therefor.  It  is  also  alleged  that  Shine,  dur- 
ing his  lifetime,  obtained  from  Malony  and  wife  the^enotesand 
mortgages  through  false  and  fraudulent  representations,  for  the 
pui'pose  of  fraudulently  acquiring  a  lien  on  the  property  of 
the  makers,  and  for  the  purpose  of  cheating  and  defrauding 
said  Malony  out  of  the  same.  It  is  also,  in  another  count,  averred 
that  the  notes  and  mortgages  have  been  fully  paid  and  satisfied. 

I.  Appellant's  first  assigned  error,  urged  in  argument,  is 
to  the  giving  of  the  Gth,  7th,  and  8th  paragraphs  of  the  court's 
charge  to  the  jury.  These  instructions  relate  to  the  issues  of 
fraud  and  want  of  consideration,  set  up  in  the  answer.    The 

1  ETiDBNCB  •  gr^"^d  ujx)n  which  it  is  claimed  they  are  erroneous 
weight  of.       jg^  that  there  was  no  evidence  in  the  case  that  would 

render  the  instructions  applicable.  The  evidence  as  we  view  it 
was  addressed  principally  to  these  issues.  It  consists  largely  of 
numerous  letters  written  by,  and  addressed  to,  the  respective 
parties.  These  letters,  together  with  the  oral  testimony,  ten- 
ded to  show  the  true  nature  of  the  transactions,  concerning  the 
object  and  purpose  for  which  the  notes  and  mortgages  were 
executed,  and  also  tended  to  show,  in  some  degree  at  least,  that 
they  were  without  consideration.  As  to  the  weight  of  this 
evidence,  it  was  properly  left  to  the  jury,  and  we  see  no  good 
reason  for  disturbing  their  finding  thereon. 

II.  The  fourth  note  sued  on  is  for  the  sum  of  two  thous- 
and dollars,  made  by  Lawrence  Malony  only,  and  was  not 

2  ADMiNis-  S6<5"^®d  by  mortgage.  In  regard  to  this  note 
pnicticer/urii-  ^^^®  court  gave  the  following  instruction,  to-wit  : 
dictiou.  "The  note  for  two  thousand  dollars,  which  has 

been  ofiered  in  evidence  before  you,  not  having  been  presented 
to  the  Circuit  Court  of  this  county,  and  leave  granted  by  it  to 
prosecute  this  note  herein,  and  such  facts  having  been  pleaded, 
you  will  therefore  not  consider  such  note  as  before  you,  as  it 
is  expressly  excluded  by  the  court." 
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The  plaintiff  assigns  the  giving  of  this  instruction  as  error. 
On  this  note  a  judgment  is  sought  against  Maria  A.  Malony 
and  Patrick  Quigley  as  administrators  of  the  estate  of  the 
deceased  maker.  No  lien  is  sought  for  this  note.  Section 
2395  of  the  revision  provides  that  "  claims  for  a  mere  money 
demand,  where  no  lien  is  sougBt  to  be  enforced,  shall  not, 
except  with  the  approbation  of  the  county  court,  be  prose- 
cuted originally  in  the  District  Court."  The  claim  on  this 
note  comes  clearly  within  this  provision  of  the  statute.  And 
while  the  District  Court  is  not  ousted  of  its  jurisdiction, 
strictly  speaking,  over  the  subject  matter,  yet  the  party  hold- 
ing the  cause  of  action  is  inhibited  from  suing  thereon  in  the 
District  Court,  except  with  the  approbation  of  the  County  (now 
Circuit)  Court.  Stei^ritt  v.  liohinson  17,  Iowa  61;  Goodrich 
«?.  Conrad^  24  Id,  254.  Appellant  urges,  however,  that  the  court 
erred  in  stating  to  the  jury  as  a  fact  that  the  note  had  not 
been  presented  to  the  Circuit  Court-  for  its  approbation. 

Tlie  plaintifiTs  petition  showed  that  the  claim  was  for  a  mere 
money  demand  against  the  administrators  ;  that  no  lien  was 
sought  to  be  enforced  therefor,  and  there  was  no  evidence 
whatever  that  the  Circuit  Court  had  given  its  approbation  to 
a  suit  thereon  in  the  District  Court,  or  that  the  claim  had  been 
presented  to  the  Circuit  Court  for  that  purpose.  The  court  there- 
fore might  properly  state  a  fact  which,  under  the  pleadings  and 
evidence,  neither  party  could  or  did  deny,  which  was  that  the 
claim  had  not  been  presented  to  the  Circuit  Court  for  its  per- 
mission to  sue  thereon  in  the  District  Court,  and  for  that  I'eas- 
on  the  plaintiff  could  not  maintain  his  action  thereon.  See 
Ru98  V.  Steamboat  War  Eagle^  14  Iowa,  on  p.  373  ;  see  also 
Potter  et  al,  v.  Wodster  et  aL^  10  Id.,  334.  In  the  absence 
of  the  approbation  of  the  County  Court,  plaintiff  could  not 
under  the  law  maintain  his  action  on  this  claim,  the  objec- 
tion being  taken  in  the  answer,  and  plaintiff's  own  pleading 
showing  that  it  belonged  to  the  class  mentioned  in  the  section 
of  the  statute  above  quoted.  There  being  no  evidence  of  snch 
approbation  there  was  no  error  in  the  instruction.  See  Good- 
rich V.  Conrad^  supra. 

nL    It  is  next  urged  that  the  verdict  is  not  sustained  by  the 
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evidence.  In  respect  to  the  note  declared  on  in  the  first  count 
3  vRBDicrr :  of  plaintiff's  petition,  we  are  of  opinion  that,  as  the 
evidence.'  case  Stands,  there  was  no  suiBcient  evidence  to 
warrant  the  jury  in  finding  for  the  defendant,  and  that,  as  to 
the  claim  on  this  note,  a  new  trial  ought  to  be  granted.  With 
refei'ence  to  the  other  issue  id  the  case  we  cannot  say  that  the 
verdict  thereon  is  unsupported  by  the  evidence.  As  to  the 
issue  on  the  first  count  of  the  petition  the  judgment  will  be 

Reversed. 


The  State  v.  Bishel. 


1.  Practice  in  the  Supreme  Court:  appeal:  abstract.  Errors 
assigned  upon  instructions  not  set  out  in  the  printed  abstract,  will  not  be 
considered  by  the  Supreme  Court. 

2.  Criminal  law:  gambling:  evidence.  Where  it  appeared  that 
defendant  kept  a  house  where  games  were  played  for  the  use  of  the 
table  or  of  the  instruments  of  gaming,  and  for  beer,  oysters,  or  cigars,  it 
was  Jteld,  that  this  constituted  an  offense  under  Section  4363  of  the 
Revision. 

3.    :    :    .    Testimony  which  tended  to  show  that  the 

offense  was  customarily  committed,  and   with  the  knowledge  and 
permission  of  defendant,  was  held  to  be  competent. 

4.    :    evidence:    competency.     Evidence  which  tends  to  show 

the  commission  of  the  offense  charged  in  the  indictment,  and  to  associ- 
ate the  defendant  with  it,  is  competent. 

Appeal  from,  Mitchell  District  Court. 

Friday,  June  19. 

The  defendant  is  indicted  under  Section  4363  of  tlie  Eevis- 
ion,  for  keeping  a  house  resorted  to  for  the  purpose  of  gam- 
bling. On  a  trial  by  jury  he  was  convicted  and  sentenced  to 
pay  a  fine  of  one  hundred  dollars  and  costs;  from  which  judg- 
ment he  appeals. 

Z.  J/.  Ryce^  for  appellant.  • 

'    M.E.  Cutta,  AU'y  Oen.,  for  the  State. 
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MiLLEB,  Ch.  J. — I.  Appellant  has  furnished  us  with  an 
abstract  of  the  evidence  in  the  case,  but  as  it  contains  none  of  the 
I  practice:  instructions  given  or  refused,  not  even  those  of 
sSact.  *  which  cj)mplaint  is   made,   we   cannot  therefore 

consider    errors   assigned   thereon,    but    must    confine    our 
examination  to  the  questions  contained  in  the  abstract. 

II.  The  principal  ground  of  complaint  is  that  the  evidence 
does  not  support  tlie  verdict;  that  the  acts  proved  do  not  con- 
stitute the  crime  charged  in  the  indictment. 

The  evidence  shows  that  the  defendant  was  a  saloon-keeper, 
and  had  been  in  the  saloon  business  for  nearly  a  year  prior  to 
the  finding  of  the  indictment;  that  he  kept  in  his  saloon  a 
sort  of  table  upon  which  was  played  a  game  called  "  pigeon- 
hole;" that  persons  were  in  the  habit  of  I'esorting  to  the 
place  and  playing  on  this  table,  sometimes  tor  beer,  sometimes 
for  oysters,  and  sometimes  for  the  cigars.  It  also  appears  by 
the  evidence  that  in  such  playing  it  was  the  understanding 
that  the  person  who  lost  the  game  should  pay  for  the  beer, 
oysters,  or  cigars,  whichever  they  were  playing  for,  and  that  it 
was  so  done.  It  further  appears  that  the  losing  party  was  to, 
and  generally  did,  pay  for  the  use  of  the  table.  It  is  argued 
that  these  acts  do  not  constitute  the  crime  of  gambling  under 
the  statute. 

.  The  section  of  the  statute  under  which  the  indictment  is 
drawn  (Rev.  §  4363)  is  us  follows:  "If  any  person  keep  a 
%  CRIMINAL  l^^^se,  shop  or  place,  resorted  to  for  the  purpose  of 
bUnjf*-  *evl-  ganabling;  or  permit  or  suffer  any  person  in  any 
^^^^'  house,  shop  or  other  place  under  his  control  or 

care,  to  play  at  cards,,  dice,  faro,  roulette,  equality,  or  other 
game  for  money  or  other  thing,  such  offender  shall  be  fined," 
etc.  The  indictment  charges  that  the  defendant  "  did  keep  a 
house  and  place  which  was  then  and  there  under  his  care 
and  control,  and  did  then  and  there  permit  Edwin  Edwinsen, 
and  divers  other  evil  disposed  persons  whose  names  are  to  the 
grand  jury  unknown,  to  resort  there  for  the  purpose  of  gam- 
bling, and  did  permit  and  suffer  said  Edwin  Edwinsen 
and  the  said  divers  other  evil  disposed  persons  *  * 
to  play  afi  dice,  billiards,  pigeon-hole  and  other  games,  for 
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money,  cigars,  beer,  whisky,  gin  and  other  thin<rs,"  e'c.  Now, 
it  is  quite  clear  that  the  playing  at  any  game  named  in  this 
indictment  for  l)eer,  oysters  or  cigars,  as  the  proof  shows  was 
done  in  this  case,  constitutes  an  otfeuse  under  the  statute.  We 
need  not  dfecide  whether  simply  playing  with  the  understand- 
ing or  agreement  tliat  the  loser  should  pay  for  the  use  of  the 
table  or  instrument  of  the  game,  would  or  would  not,  come 
within  the  statute,  since  it  requires  no  argument  to  show  that 
beer,  oysters,  and  cigars  were  played  for  with  the  understand- 
ing that  the  loser  should  pay  for  them.  This  was  as  much 
gaming,  under  the  law,  as  if  the  stakes  played  for  had  been 
money  instead  of  beer,  oysters,  and  cigars. 

There  is  no  question  as  to  the  proof  that  the  defendant  kept 
the  house  where  the  playing  was  done.  It  shows  that  he  per- 
sonally had  charge  and  control  thereof,  and  there  is  no  room 
for  doubt  on  the  evidence  that  he  permitted  the  gaming 
charged  and  proved. 

On  the  trial,  the  District  Attorney  asked  a  witness  to"  state 
what  was  the  custom  there  about  parties  playing  for    such 

4. evi-    things  "  as  beer,  cigars,  etc.     Tliis  was  objected  to 

petency.  by  appellant's  counsel  as  incompetent  and  imma- 
terial, but  the  court  overruled  the  objection,  and  the 
witness  testified  as  follows:  "  I  generally  played  for  a  glass 
of  beer  or  cigars — just  as  we  played;  sometimes  took  one, 
sometimes  another.  This  was  not  very  often.  I  had  only 
been  in  there  sometimes — sometimes  once  a  week,  sometimes 
only  once  a  month.  Suppose  I  have  played  a  couple  of  games 
a  day,  when  there,  sometimes  but  one;  when  we  played  we 
went  to  the  bar  and  had  beer  or  cider.  Generally  defendant 
tended  the  saloon ;  he  has  been  present  in  the  saloon  when  I 
was  playing."  This,  and  the  further  testimony  of  the  witness, 
which  is  of  the  same  character,  was  clearly  admissible  as  both 
competent  and  material — tending  to  show  that  unlawful  gam- 
ing was  practiced  in  the  house,  and  that  it  was  with  the 
knowledge  and  permission  of  the  defendant. 

We  find  no  error  in  the  record,  and  the  judgment  must  bo 

Affirmed. 
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Gates  v.  The  B.,  C.  R.  &  M.  R.  Co.  .  — jl 

1.  Negligenoe:  liability  for:  instruction.     The  negrligence  of  a 

party  must  be  the  immediate,  proximate  cause  of  an  ii\jary  to  render 
him  liable  therefor;  and  the  same  rule  applies  to  the  contributory  negli- 
gence which  would  relieve  him  from  liability.  An  instruction  which 
stated  that  the  negligence  of  plaintiff  must  have  contributed  "directly" 
to  the  injury  to  excuse  defendant,  was  held  to  come  within  the  rule. 

2.  Bailroads :  signals  at  crossings.     When  the  safety  of  persons  or 

property  demands  that  signals  be  giv^n  at  crossings,  the  failure  to  give 
them,  in  the  absence  of  a  statute  requiring  such  alarms,  would  be 
negligence. 

Appeal  from  Floyd  Circuit   Court, 

Fbiday,  June  19. 

Action  to  recover  for  th«*.  value  of  a  cow  killed  by  a  train 
on  defendant's  railroad,  through  the  negligence  of  its  servants. 
There  was  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals.     The  facts  of  the  case  appear  in  the  opinion. 

A.  S,  Belt  J  for  appellant. 

Starr^  Patterson  i&  RarriBon^  for  appellee. 

Beck,  J. — I.  In  announcing,  in  an  instruction  given  to  the 
jury,  the  rule  of  contributory  n^ligence  on  the  part  of  the 
1  NKauaENcs :  person  injured  in  his  property,  the  court  expressed 
instruction  *  it  to  the  effect  that  such  negligence  must  have 
contributed  directly  to  the  injury  in  order  to  excuse  defendant 
for  want  of  care. 

The  negligent  act  of  a  party  must  be  the  immediate,  proxi- 
mate, cause  of  an  injury  to  render  him  liable  therefor.  If 
the  injury  be  the  remote  consequence  of  the  act,  it  is  not  a 
ground  of  recovery.  The  act  must  have  produced  immedia- 
tely, directly,  the  injury  complained  of.  The  same  rule  must 
apply  to  the  negligence  of  a  party  seeking  to  recover  for  the 
careless  act  of  another,  which  will  defeat  his  right  of  action. 
Such  negligence  must  have  contributed  directly,  proximately, 
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to  the  injury,  and  not  remotely  and  consequently.  As  a  gen-  ' 
eral  rule  no  one  is  held  to  answer  for  remote  consequences  of 
his  acts.  The  word  directly ^  used  in  the  instruction,  which 
counsel  insists  vitiates  it,  means  immediately,  proximately/ 
The  instruction  is,  therefore,  not  erroneous.  See  Shearman  & 
Eedfield  on  Negligence,  §  33,  and  authorities  cited.  B.  <&  O. 
R.  Co,  V.  State  Jor  icse  of  Dougherty  et  al,^  31  Md.,  360. 

II.  An  instruction  given  to  the  jury  is  to  the  effect  that, 
although  plaintiff  was  negligent,  yet  if  defendant's  servants, 
after  they  had  notice  of  plaintiff's  negligence,  could  have 
avoided  the  injury  by  the  exercise  of  ordinary  care,  defendant 
is  liable.  The  correctness  of  this  rule  is  not  questioned.  See 
Saunders  on  Negligence,  pp.  55,  60;  Shearman  &  Redfield  on 
Negligence,  §§  25, 26,  36.  But  it  may  be  regarded  as  inap- 
plicable to  the  peculiar  facts  of  this  case.  No  prejudice, 
however,  resulted  to  defendants  from  the  instruction,  if  it  be 
so  considered.  It  is,  therefore,  no  ground  of  objection  to  the 
judgment. 

III.  The  defendant  requested  the  following  instruction  to 
be  given :  "  There  is  no  law  in  Iowa  requiring  a  bell  to  be 
2.BAILBOAD8:  ruug  or  whistle  blown  at  a  railroad    crossing; 

crossing.  therefore  if  you  should  find  that  defendant  did 
not  ring  a  bell  or  blow  a  whistle  at  the  crossing  where  said 
cow  was  killed,  it  would  not  justify  you  in  finding  that  the 
defendant  was  negligent,  and  plaintiff  cannot  recover  for  such 
omission."  The  meaning  of  this  instruction  is,  that  omission, 
to  give  the  signals  mentioned  cannot  be  considered  as  negli- 
gence. We  have  held  that  when  the  safety  of  persons  and 
property  demands  signals  of  the  kind  in  order  to  give  warn- 
ing of  danger,  and  opportunity  of  escape,  a  failure  to  give 
them,  in  the  absence  of  a  statute  requiring  such  alarms,  would 
be  negligence,  if  so  found  by  the  jury.  Art)z  v.  Ttte  Chicago^ 
R.  /.  <&  P.  R.  R.  Co.,  34  Iowa,  153.  This  decision  has  been 
followed  in  Jackson  v.  C.  d&  N.  W.  R,  R.  Co,,  36  Iowa,  451,  and 
other  cases  at  this  time  not  reported.  The  court  below  prop- 
erly refused  the  instruction  under  consideration. 

IV.  An  instruction  was  asked  as  to  the  effect  of  the  negli- 
gence of  plaintiff  which  contributed  to  the  injury.    It  is  in 
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conflict  with  the  instruction  referred  to  in  tlie  second  para- 
graph of  that  opinion,  and  for  that  reason  was  rightly  refused, 

V.  It  is  lastly  claimed,  that  the  evidence  fails  to  support 
the  conclusion  that  defendant's  servants  were  negligent.  We 
think  otherwise.  The  train  was  behind  time,  and  running  at 
an  unusual  speed;  no  signals  were  given  of  its  approach  to  a 
crossing  of  a  highway,  where  the  accident  occurred,  and  the 
cars  were  not  visible  for  some  distance  from  that  point;  the 
cow  killed  was  seen  by  the  engineer  at  a  distance  in  advance 
of  the  cars,  which  gave  opportunity  to  check  their  speed  so 
that  the  animal  would  have  had  time  to  escape;  but  no  effort 
was  made  to  do  so.  The  jury  were  certainly  justified  in  find- 
ing these  facts  from  the  evidence. 

The  foregoing  discussion  disposes  of  all  points  made  in  the 
brief  and  argument  of  counsel  for  defendant;  others,  if  any 
there  be,  we  are  not  required  to  notice. 

Affirmed. 


HAltOOkJK  V.   WiMON. 


Evidenoe :  admissibilitt.  It  is  no  objection  to  the  admiseibility  of  evi- 
dence that  it  is  not  alone  sufficient  to  make  out  the  case  of  the  party 
offering  it.  He  may  first  establish  some  material  fact  by  certain  wit- 
neaees,  whose  testimony,  although  insufficient  if  unsupported,  it  would 
nevertheless  be  error  to  exclude. 

Appeal  from  BucUancm  Circuit  CovH. 
Friday,  JimB  19. 

This  action  is  brought  upon  a  writing  as  follows  : 

John  Hahcock    1 

vs.  >• 

A.  C.  Elliott.      ) 

I,  A.  C.  Elliott,  being  duly  sworn,  do  depose  and  say  that  I 
am  justly  indebted  unto  John  Hancock  in  the  full  sum  of  six 
hundred  and  ten  dollars,  and  that  the  said  sum  of  six  hundred 
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and  ten  dollars  is  for  money  had  and  received  by  me  of  the 
said  Hancock  to  my  own  use  and  benefit,  and  that  the 
same  is  now  jnstly  due  and  unpaid.  Now,  therefore,  I,  A.  C. 
Elliott,  do  hereby  authorize  the  Clerk  of  the  District  Court  of 
Buchanan  County,  Iowa,  to  render  judgment  against  me,  and 
in  favor  of  the  said  Hancock,  for  the  sum  of  six  hundred  and 
ten  dollars,  and  that  stay  of  execution  be  had  until  the  26th 
day  of  October,  1870,  to  draw  ten  per  cent  interest  after  expi- 
ration of  stay,  and  I  hereby  waive  and  relinquish  all  home- 
stead and  exemption  rights  held  by  me  as  to  either  real  or  per- 
sonal property. 

Witness  my  hand  and  affidavit  this  26th  day  of  October,  A. 
D.,  1869.  A.  C.  Elliott. 

I  hereby  guarantee  the  payment  of  this  judgment  at  matu- 
rity. Samuel  Wilson. 

Subscribed  and  sworn  to  before  me  thi8  26thday  of  October, 
1869,  and  certify  that  the  foregoing  was  executed  in  my  pres- 
ence by  the  said  A.  C.  Elliott,  to  me  personally  known.  Wit- 
ness my  hand  and  seal.  Jed  Lake, 

[l.  8.]  Notary  Puhlky 

The  guarantor,  Samuel  Wilson,  being  dead,  his  administm- 
tor  answers,  admitting  the  execution  of  the  contract  for  judg- 
ment, and  the  contract  of  guaranty  thereof,  by  the  decedent, 
Samuel  Wilson,  in  his  life  time  ;  it  alleges  that  the  principal 
debtor,  Elliott,  at  the  time  of  the  execution  of  said  contract, 
had  real  property  on  which  said  judgment  would  have  been 
a  lien  if  it  had  been  then  filed  ;  that  plaintiff  failed  to  file  the 
same  for  fifteen  months  thereafter,  and  that  in  the  mean  time 
Elliott  has  become  insolvent,  and  that  it  was  through  the 
laches  of  plaintiff  that  the  writing  was  not  filed  and  judg- 
ment rendered  thereon  so  as  to  become  a  lien  on  Elliott's  real 
property.  There  was  a  trial  by  the  court  without  a  jury, 
resulting  in  a  judgment  for  the  defendant.     Plaintiff  appeals. 

Lake  <&  Harmon^  for  appellant. 

J.  S.  Woodward^  for  appellee. 
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MiLLEB,  Ch.,  J. — On  the  trial  of  the  cause  before  the  court, 
the  plaintiff  offered  to  prove  that  at  the  time  of  making  the 
loan  for  which  tlie  writing  sued  on  was  given,  Elliott  proposed 
that  if  plaintiff  would  not  put  the  same  into  a  judgment  of 
record  he  would  procure  Samuel  Wilson  to  guaranty  the  pay- 
ment thereof  ;  that  plaintiff,  through  his  agent,  agreed  to  this; 
that  Elliott  procured  Wilson's  guaranty  in  pursuance  of  this 
agreement  for  his  own  benefit  and  not  at  plaintiff's  request ; 
that  plaintiff  did  not  see  or  have  any  conversation  with  Wil- 
son about  the  matter,  and  knew  nothing  of  what  inducements 
or  representations  Elliott  made  to  him,  and  that  no  money 
was  paid  over  until  the  paper  was  returned  to  the  plaintiff 
with  the  written  guaranty  of  Wilson  thereon.  To  the  intro- 
duction of  this  evidence  the  adininistrator  objected  on  the 
ground  "  that  the  matter  was  a  question  of  law  on  the  guar- 
anty, and  no  question  of  fact  arose."  The  court  sustained  the 
objection  and  excluded  the  evidence,  and  appellant  now  assigns 
this  ruling  as  error. 

It  seems  that  the  court  below  decided  upon  the  question  of 
the  sufficieqcy  of  the  proposed  evidence,  rather  than  upon  that 
of  its  admissibility,  for  certainly  this  evidence  was  admissible. 
Suppose,  in  addition  to  the  proposed  evidence,  it  had  been 
further  proved  that  the  guarantor  of  the  contract  had  been  fully 
advised  of  the  alleged  agreement  between  plaintiff  and  Elliott. 
It  would  not  be  claimed,  that  in  such  case,  the  alleged  delay 
of  the  plaintiff  in  the  tiling  of  the  writing  with  the  clerk,  in 
pursuance  of  the  agreement,  would  be  any  defense  for  the 
guarantor.  We  do  not  decide  that  the  defense  would  or  would 
not  be  good  without  such  knowledge  on  the  part  of  the  guar- 
antor. But  clearly  if  such  knowledge  was  given  to  the  guaran- 
tor when  he  executed  the  guaranty,  the  delay  in  tiling  tiie 
instrument  for  judgment,  according  to  the  understanding  and 
agreement  of  the  parties,  would  constitute  no  defense  by  the 
guarantor.  Xow  the  plaintiff  was  not  required  to  offer  his 
entire  testimony  at  once.  He  had  the.  right  to  prove  the  pro- 
posed contract  by  certain  witnesses  and  then  follow  it  up  with 
proof  of  notice  or  knowledge  to  the  guarantor  of  such  con- 
tract by  other  witnesses.  Whether  the  testimony  offered  would 
Vol.  XXXIX.- 
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have  alone  been  sufficient  to  rebut  the  defense  set  up,  we  do 
not  decide,  but  it  was  at  least  a  material  part  of  what  would, 
with  the  further  fact  of  notice  or  knowledge  on  the  part  of 
the  guarantor,  have  constituted  a  complete  reply  to  defendant's 
answer,  and  should  have  been  admitted.  For  the  error  in 
rejecting  it  the  judgment  will  be 

Reversed. 


Baldwin  v.  Dougherty. 


1.  Practice:    motion  to  strike:    waiver.    The  filinpr  of  a  demurrer, 
•  after  a  motion  to  strike  an  amended  petition  had  been  overruled,  waives 

the  right  of  exception  to  any  error  in  the  ruling  upon  the  motion. 

2.  Administrator:  delay  in  filing  claim:  equitable  relief. 
Where  an  administrator  had  written  to  a  creditor,  resident  in  a  distant 
State,  that  in  filing  his  claim  against  the  estate  he  had  complied  with  the 
requirements  of  the  statute,  and  had  subsequently  written  to  the  execu- 
tor of  the  creditor,  convejdng  by  implication  the  assurance  that  the  claim 
would  be  paid,  whereupon  the  executor  failed  to  prove  up  until  eighteen 
months  had  expired  from  the  time  of  granting  administration:  Held, 
that  the  circumstances  entitled  the  plaintiff  to  equitable  relief,  and  that 
the  bar  of  the  statute  should  be  removed. 

Appeal  from  Breiner  Circuit  Court, 

Friday,  June  19. 

This  is  an  action  or  proceeding  in  the  Circuit  Court  to 
establish  a  claim  against  the  estate  of  O.  F.  Avery,  deceased, 
of  which  the  defendant  is  the  administrator.  The  claim  is 
based  upon  a  promissory  note  executed  by  said  decedent  in  his 
life  time  for  the  sum  of  $2460.00.  There  was  a  judgment  for 
the  plaintiff,  from  which  the  defendant  appeals.  The  facts 
appear  in  the  opinioij. 

Gray  J  Dovgherty  &  Oibson^  for  appellant. 
G.  C,  Wright  and  H.  P.  Browriy  for  appellee. 
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MnxBR,  Ch.  J.— On  the  7th  day  of  June,  1870,  E.  C.  Dough- 
erty was  duly  appointed  administrator  of  the  estate  of  O.  F. 
Avery,  deceased,  and  notice  of  such  appointment  was  pub- 
lished from  June  23d,  1870,  until  the  14tli  day  of  July  follow- 
ing. On  the  14th  day  of  October,  1871,  the  plaintiff  filed  in 
the  clerk's  oflSce  of  the  Circuit  Court  of  Bremer  county  a 
duly  attested  copy  of  the  last  will  and  testament  of  Jeremiali 
Meacham,  deceased,  of  Susquehanna  county,  Pennsylvania, 
and  also  at  the  same  time  filed  an  account  of  the  indebtedness 
of  O.  F,  Avery  to  said. deceased  upon  a  promissory  note  made 
by  said  Avery  to  said  Meacham,  for  $2,460,  with  interest, 
which  account  was  duly  verified. 

On  the  12th  day  of  September,  1873,  notice  was  served 
upon  the  defendant  that  the  claim  of  the  plaintiff  would  be 
presented  to  the  Circuit  Court  for  allowance  at  its  November 
session,  1873. 

At  the  term  of  court  named  in  the  notice  the  defendant 
appeared  and  filed  an  answer,  in  which  he  pleaded  that  the  claim 
was  barred  because  the  same  had  not  been  proved  and  allowed 
within  the  time  required  by  law,  whereupon  the  cause  was 
continued,  and  at  the  next  term  of  the  court  the  plaintiff  filed 
an  amendment  to  his  petition,  as  follows:  "  Your  petitioner, 
A.  Baldwin,  executor  of  the  estate  of  Jeremiah  Meacham,  late 
of  Susquehanna  county,  Pennsylvania,  deceased,  states  the 
following  facts  as  additional  to  his  claim  filed  in  this  action: 
That  he  is  a  citizen  and  resident  of  the  State  of  Pennsylvania; 
that  be  is  the  executor  of  the  lost  will  and  testament  of  Jere- 
miah Meacham,  who  died  in  the  county  of  Susquehanna,  in 
said  State  of  Pennsylvania,  on  or  about  the  24th  day  of  Feb- 
ruary, 1871,  leaving  a  will  in  which  the  said  Alfred  Baldwin 
was  named  executor;  that  on  the  27th  day  of  February,  1871, 
said  will  was  admitted  to  probate,  and  your  petitioner  duly 
qualified  as  executor  thereof  as  provided  bylaw;  that  when  he 
came  into  the  possession  (as  such  executor)  of  the  property, 
books,  and  papers  of  the  said  estate,  he  found  among  the 
papers  of  the  said  Meacham  a  letter  or  communication  in 
writing,  from  the  defendant,  dated  November  8th,  1870, — and 
which  hiid  been  received  by  W.  J.  Turrell,  an  attorney  of  the 
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said  Jeremiah  Meacham  in  liis  lifeteme — in  which  the  said 
defendant  stated  that  he  had  received  a  copy  of  the  note  given 
bj  O.  F.  Avery  to  Jeremiah  Meacham,  and  that  the  attesta- 
tion to  the  same  was  sufficient — meaning  thereby  to  cause  the 
said  Jeremiah  Meacham  to  understand  that  that  attestation 
was  all  that  was  necessary  to  be  done  by  him,  by  the  statutes 
of  Iowa,  in  order  to  prove  up  said  claim.  Said  letter  being  in* 
words  and  figures  following: 

'  Wavekly,  Iowa,  Nov.  8, 1870. 
W.  J.  TuBRELL,  Esq. 

Deur  Sir: — Yours  enclosing  copy  of  note  given  by  O.  F. 
Avery  to  Jeremiah  Meacham,  received. 

I  believe  the  attestation  is  sufficient.     I  cannot  yet  tell  the 
exact  "  situation"  of  the  estate.     There  have  been  more  claims 
filed  against  tlie  estate  than  I  was  expecting,  and  consequently 
real  estate  will  have  to  be  sold  before  they  can  be  paid. 
Very  Respectfully,  etc., 

E.  C.  Dougherty, 
Admr.  of  Estate  of  O.  F.  Avery,  dec'd.' 

That  upon  inquiry  I  learned  that  the  copy  of  the  note  for 
which  this  claim  is  based,  had  been  forwarded  to  the  adminis- 
trator; that  the  letter  above  mentioned  and  written,  was  in 
regard  to  the  same,  and  that  I  was  informed  and  believed  that 
the  said  note  had  been  filed  and  approved  as  provided  by  the 
laws  of  Iowa. 

That  afterwards,  to-wit:  in  August,  1871, 1  received  a  let- 
ter from  said  administrator,  in  regard  to  said  claim,  which  let- 
ter  caused  me  to  believe,  and  I  did  believe  that  said  claim  had 
been  filed  and  approved  in  the  Circuit  Court  of  the  county  of 
Bremer,  in  the  State  of  Iowa. 

(This  letter  is  in  words  and  figures  following:) 

*  Waverly,  Iowa,  August  7, 1870. 
A.  Baldwin,  Esq. 

Dear  Sir: — Yours  of  July  26th,  received.  The  property 
belonging  to  the  estate  of  O.  F.  Avery,  deceased,  consists  of 
real  estate,  notes  and  mortgages;  the  mortgages  are  not  yet 
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doe;  sorae  will  be  due  this  next  fall.  It  is  slow  work  collect- 
ing notes  and  mortgages,. and  there  is  but  little  real  estate  that 
can  be  sold  at  present  without  sacrifice. 

I  cannot  tell  how  soon  I  can  settle  the  business  of  the  estate. 
Will  do  80  as  fast  as  possible. 

Yours  truly, 

E.  C.  DOUOUEBTY, 

Administrator  of  the  Estate  of  O.  F.  Avery,  deceased.' 

That  I  made  inquiries  of  attorneys  at  law  in  the  State  of 
Pennsylvania,  upon  the  statements  in  the  letters  above  refer- 
red to,  if  anything  more  was  necessary  in  order  to  prove  up  the 
claim,  and  was  informed  that  the  law  had  been  complied  with, 
and  that  it  was  probable  tliat  the  law  had  been  fully  couiplied 
with.  And  was  also  informed  by  parties  in  Iowa,  by  letters, 
that  it  would  be  necessary  to  file  a  statcfment  or  showing  of 
my  appointment  as  executor,  which  I  did,  and  was  not 
inlbrmed  that  anything  further  was  necessary — ^^whereby  I  was 
misled  and  did  not  prove  up  within  18  months,  except  by  my 
own  oath. 

(This  last  letter  referred  to  is  as  follows,  to- wit:) 

^  Wavebly,  Iowa,  Sept.  25,  1871. 
A  Baldwin,  Esq.,  Montrose,  Pa. 

Dear  8h: — I  take  the  liberty  to  inform  you  that  the  claim 
of  Jere.  Meacham,  against  the  estate  of  O.  F.  Avery,  has  never 
been  filed  with  the  Clerk  of  the  Circuit  Court,  which  is  the 
Court  of  Probate  in  this  State. 

I  enclose  you  blank  form  for  claim,  with  affidavit  attached, 
which  will  have  to  be  filled  out  and  filed  here  with  the  Clerk, 
and  in  order  that  you  can  collect  from  the  estate,  I  think  you 
will  have  to  file  duplicate  letters  of  administration,  showing 
that  you  are  the  executor  of  Jere.  Meacham's  estate. 

The  laws  of  Iowa  are  such  that  all  claims  against  an  estate 
must  be  brought  in  the  manner  above  stated  within  one  year 
and  a  half  from  the  time  of  granting  administration,  other- 
wise they  are  barred  and  are  uncollectible.  In  this  case  your 
claim  will  have  to  come  in  soon,  for  the  year  and  a  half  will 
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soon  expire.  Yon  will  please  excuse  me  for  tins  liberty  on 
my  part,  as  I  thouglit  perhaps,  you  were  not  aware  but  that 
the  claim  was  already  in  proper  shape. 

Very  respectfully, 

D.  A.  MOREY. 

P.  S. — Have  you  sent  receipt  to  the  executor  of  G.  W. 
Avery's  estate,  to  be  signed  by  same  in  order  to  draw  the  five 
hundred  dollars  reported  due?  D.  A.  M. 

A.  Baldwin,  Ex'r  in  the  estate  of  Jeremiah  Mcacham,  dec'd.^ 

That  the  said  estate  of  O.  F.  Avery  is  justly  indelited  to  th^ 
estate  of  Jeremiah  Meacham,  in  the  sum  of  Two  Tliousand 
Four  Hundred  and  Sixty  Dollars,  with  interest  annually  at  8 
per  cent  from  July  10,  18G6,  and  interest  on  each  yeai'^s  inter- 
est from  the  time  the  same  becomes  due,  at  the  rate  of  six  per 
cent  until  paid: 

Your  petitioner  therefore  asks  that  the  claim  heretofore 
filed  in  this  cause  be  allowed  by  this  Honorable  Court  as  a 
claim  against  the  estate  of  O.  F.  Avery,  and  that  he  may  have 
such  other  and  further  relief  as  may  be  just  and  equitable. 

G.  C.  Wright, 
Attorney  for  Plaintifil" 

This  amended  petition  was  duly  verified.  Defendant  filed 
a  motion  to  strike  out  the  amended  petition,  because:  "  1st. 
The  same  was  irrelevant  and  redundant;  2d.  The  defendant 
would  be  prejudiced  by  being  compelled  to  admit  or  disprove 
the  same." 

This  motion  was  overruled,  and  the  defendant  thereupon 
demurred  to  the  amended  petition,  which  the  court  also  over- 
ruled.    These  rulings  are  assigned  as  error. 

I.  There  was  no  error  in  the  overruling  of  the  motion  to 
strike  out.  The  amended  petition  was  not  irrelevant  or 
redundant.  The  matter  stated  therein  was  relevant,  and  if 
the  facts  set  up  were  insufficient,  a  demurrer  was  the  proper 
remedy.  More  than  this,  appellant  waived  the  error,  if  there 
had  been  any  in  the  ruling  on  the  motion,  by  filing  his 
denmrrer. 
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We  come  now  to  the  question  whether  there  was  error  in 
overruling  appellant's  demurrer,  or  in  other  words,  whether 
the  amended  petition  does,  or  does  not,  state  and  show  such 
peculiar  circumstances  as  entitle  the  plaintiff  to  equitable 
relief*  under  section  2405  of  the  Revision.  We  are  of  opinion 
that  the  circumstances  shown  in  the  pleading  are  such  as  enti- 
tle the  plaintiff  to  equitable  relief,  and  therefore  reaiove  the 
bar  of  the  statute.  The  debt  is  a  just  one;  no  part  of  it  has 
ever  been  paid.  The  Avery  estate  is  still  unsettled,  and  able 
to  pay  the  claims  against  it.  The  letter  of  tlie  defendant, 
signed  in  his  representative  capacity,  to  W.  J.  Turrell,  Esq., 
of  date  Nov.  8,  1870,  acknowledging  the  receipt  of  the  note 
in  suit,  and  expressing  his  opinion  that  the  attestation  thereto 
was  sufficient,  and  his  letter  to  the  plaintiff  of  August  7th, 
1870,  were  abundantly  well  calculated  to  give  the  plaintiff, 
who  was  a  resident  of  a  distant  State,  the  impression  that  the 
claim  was  sufficiently  proven  under  the  laws  of  Iowa,  and 
would  be  paid  when  the  assets  of  the  Avery  estate  could  be 
collected.  The  account  of  plaintiff's  claim,  verified  by  his 
own  oatli,  with  the  note  on  which  the  claim  is  based,  was  sent 
to  the  defendant  in  his  capacity  as  administrator,  within  four 
months  after  he  had  published  notice  of  his  appointment. 
The  delay  of  the  plaintiff  to  make  further  proof  of  the  claim, 
it  is  manifest,  was  caused  by  the  defendant's  letters,  which,  as 
already  remarked,  were  well  calculated  to  lead  plaintiff  to 
believe  that  no  further  proof,  or  allowance  of  his  claim  was 
necessary.  See  Brayley  v.  Hoss,  33  Iowa,  505,  and  cases 
cited. 

The  judgment  of  the  Circuit  Court  is 

Affirmed. 
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The  City  of  Dubuque  v.  The  Illinois  Central  Kailroad  Co. 

I.    Per  Beck,  J. 

1.  Taxation:    nature  of  a  tax.    The  liability  for  a  duly  aathorized 
*  tax,  lawfully  levied,  is  a  debt. 

2.  Constitutional  law :  taxation  :  railroads.  Chapter  26,  Sec.  9, 
Laws  of  1872,  by  releaainff  railway  companies  from  the  payment  of  taxes 
already  levied,  impairs  the  obligation  of  a  valid  contract,  and  is  uncon- 
stitutional and  void. 

3.  Taxation:  municipal  corporation:  cannot  be  divebtzd  of 
IT8  right  to  taxes.  Although  a  municipal  corporation  may  be 
divested  of  its  corporate  powers,  and  they  are  in  no  sense  vested  rights 
as  against  the  State,  yet  it  may  not  lawfully  be  deprived  of  its  right  to 
collect  taxes,  which  have  been  legally  levied. 

Argument  I.  A  municipal  corporation  ha^  a  private  character  in 
which  it  may  acquire  property  and  make  contracts. 

Argument  2.  There  is  no  such  distinction  as  public  rights  and  pri- 
mte  rights,  the  same  rights  being  common  to  both  corporations 
and  natural  persons.  Corporations,  however,  maybe  clothed  with 
potcers  which  cannot  be  conferred  upon  the  natural  person,  and 
these  may  be  abrogated,  while  rights  cannot. 

Argument  3.  While  the  legislature  can  control  the  corporate  prop- 
erty, its  power  is  limited,  in  this  respect,  to  the  purposes  for  which 
the  city  exists. 

Argument  4.  A  release  of  piunicipal  taxes,  which  have  already  been 
levied,  by  a  statute  which  provides  for  a  different  kind  of  ta:ra4ion^ 
is  not  a  commutation  of  taxes  within  legislative  authority. 

II.    Per  Beck,  J.,  Day,  J.,  concurring. 

4.    :  : .    The  effect  of  the  statute  in  question,  (Chap.  26, 

Laws  of  1872),  is  to  relieve  a  part  of  the  taxable  property  of  plaintiff 
from  taxation,  and  thus  it  is  in  plain  contravention  of  Art.  8,  Sec.  2, 
and  Art.  1,  Sec.  6,  of  the  Constitution. 

5.  Action:  taxation:  practice.  An  action  at  law  may  be  main- 
tained for  the  recovery  of  taxes,  although  the  legislature  has  provided 
a  special  remedy  therefor. 

1.  Where  the  law  provides  a  special  remedy,  to  the  exclusion  of  aJl 
others,  a  different  one  pursued  to  judgment  cannot  be  first  objected 
to  in  the  Supreme  Court. 

2.  The  intention  of  the  legislature  to  take  away  the  right  of  action 
at  law,  when  a  new  remedy  is  provided,  must  be  shown  otherwise 
than  by  the  existence  of  the  new  remedy. 

3.  The  rights  of  the  parties  may  be  adjusted  without  interfering  with 
the  property  of  defendant,  and  without  the  hazard  of  loss  by  tax 
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6.  Taxation:  RAiiiBOADs:  bolling  stock.  The  case  of  The  City 
of  Davenport  r.  M.  <t  M,  R.  Co.,  16  Iowa,  349,  denying  the  power  of  a 
dij  to  ta^  a  raihx>ad  company,  should  not  be  regarded  as  having  the 
fcMToe  of  a  precedent,  since  but  two  members  of  the  bench  concurred  in 
the  reasoning  by  which  its  conclusions  were  reached. 

7.  Ees  adjndicsta :  precedent.    A  judgement  of  this  court,  based  upon 

diverse  views  of  the  law  held  by  the  judges,  who  do  not  concur  in  the 
reasons  and  principles  upon  which  it  should  be  founded,  is  not  binding 
as  a  pieoedent. 

8. : : .    The  rolling  stock  of  a  railway  company  existing 

mider  the  laws  of  another  State,  but  operating  in  this  State,  is  subject 
to  taxation  here. 

9. : :  AGENT.    It  is  the  duty  of  the  agent  or  manager  of  such 

company  to  list  its  rolling  stock  for  municipal  taxation. 

10. : ;  SITUS  op  rolling  stock.    The  situs  of  such  property, 

for  the  purposes  of  taxation,  is  the  place  where  the  property  of  the  man- 
ager«or  agent  would  be  taxed,  in  contemplation  of  law,  it  being  in  his 
possession,  and  subject  to  taxation  as  his  own. 

11. : r— :  OBJECTIONS  CONSIDERED.    To  the  objections  to  the 

taxation  of  rolling  stock,  urged  in  Citj/  of  Davenport  v,  M,  db  M.  R,  R, 
Co.,  16  Iowa,  349,  it  may  be  answered: 

1.  That  rolling  stock  is  personal  property:  the  road  is  real  property. 

2.  That  Baldwin  v.  The  M.  dt  M.  R.  R.  Co.,  5  Iowa,  518,  and  Rich- 
ardson V.  B.  it  M.  R.  R.  Co.,  8  Iowa,  260,  relate  only  to  the  bring- 
ing of  suits,  and  the  cases  cited  in  their  support  do  not  involve 
the  question  of  taxation. 

3.  That  property  can  be  but  once  taxed,  and  where  the  right  to  tax 
is  established  by  <me  city,  no  other  will  possess  the  power. 

4.  The  Constitution,  Art.  8,  Sec,  2,  subjeets  to  taxation  all  corpora? 
tions  for  pecuniary  profit. 

ni.    Per  Miller,  Ch.  J. 

12.  Taxation:  railroads:  rolling  stock.  The  cases  of  the  City  of 
Davenport  v.  The  M.dkM.  R.  Co.,  16  Iowa,  33,  and  of  the  Dubuque  d: 
Sioux  City  Railroad  Co.  v.  The  City  of  Dubuque,  17  Id.,  120,  have  set- 
tled the  law  adversely  to  the  right  of  a  city,  which  is  the  principal 
place  of  business  of  a  railway  company,  to  subject  the  rolling  stock  of 
the  company  used  in  the  State,  to  taxation  for  municipal  purposes. 
Cole,  J.,  concurring. 

13. :  constitutional  law.    The  eflfect  of  the  statute  in  question, 

(Chap.  26,  Laws  of  1872),  is  to  relieve  a  part  of  the  taxable  property  of 
plaintiff  from  taxation,  and  thus  it  is  in  plain  contravention  of  Art.  8, 
Sec  2,  and  Art.  1,  Sec.  6,  of  the  Constitution. 
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rV.    Peb  Colb,  J. 

14.  Taxation :  railroad.  A  synopsis  is  given  of  the  yarioos  legislative 
enactments  upon  the  subject  of  taxation  of  the  property  of  railway  cor- 
porations. 

15.    : :  MUNICIPAL  corporations.    According  to  the  true 

legislative  intent  of  the  statute  under  which  they  have  been  colorably 
levied,  municipal  corporations  have  never  had  the  right  to  levy  taxes 
upon  the  property  of  railway  companies  within  their  corporate  limits. 

16.  Municipal  corporations:  power  of  legislature  over:  taxa- 
tion. Municipal  CJorporations  are  the  creatures  of  the  legislature  and 
can  acquire  no  rights  in  antagonism  to  those  of  their  creator.  They  can 
possess  no  vested  right  in  an  uncollected  tax,  authorized  by  a  general 
law  and  for  a  general  purpose,  which  shall  deprive  the  legislature  of 
the  right  to  alter  and  repeal  the  general  law,  thereby  defeating  the  col- 
lection of  the  tax.  With  respect  to  private  corporations  the  rule  is  oth- 
erwise, but  the  doctrme  of  exemption  from  legislative  authority  should 
not  be  extended. 

17.  Taxation:  repeal  of  statute.  When  a  statute  is  repealed,  it 
becomes,  with  respect  to  all  transactions  in  fieri,  as  if  it  had  never 
existed.  The  repeal  of  the  statute  under  which  the  tax  in  question  was 
levied,  defeats  its  collection. 

18.  :  constitutional  law.    The  manifest  intent  of  Sec.  2,  Art.  8, 

of  the  Constitution,  is  to  place  the  property  of  corporations,  for  the  pur- 
poses of  taxation,  like  that  of  individuals,  within  the  legislative  power. 
It  does  not  declare  that  it  shall  be  taxed  the  same,  but  only  that  it  shall 
be  subject  to  tctxation  the  same  as  that  of  individuals. 

Argument  1.    The  language  of  the  section  is  not  mandatory. 

Araument  2.  If  it  require  the  property  of  corporations  to  be  taxed 
the  same  as  that  of  mdividuals,  all  revenue  Laws  passed  since  the 
adoption  of  the  new  constitution  would  be  unconstitutional.  But 
these  have  been  sustained  by  the  courts.  {F<ixton  v.  McCosh^  12 
Iowa,  529). 

Argument  3.  The  power  to  tax  implies  the  power  to  apportion 
taxes.  Townships  and  school  districts  have  the  same  right  of 
objection  to  the  act  of  1872  on  the  ground  that  it  apportions  the 
entire  tax  to  the  State  and  county  as  have  municipal  corpora- 
tions. 

19.  Constitutional  law :  province  of  the  judiciary.  It  is  the  duty 
of  the  courts,  if  possible,  to  give  to  an  act  of  the  legislature  such  a  con- 
struction as  will  sustain  it.    (Santo  v.  The  State,  2  Iowa,  265). 

20.  Action :  taxation.  An  action  at  law  cannot  be  maintained  to  recover 
a  tax  for  the  collection  of  which  the  revenue  law  has  made  ample  pro- 
Tisions. 
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Appeal  from  Dvhuque  District  Court. 

Fbiday,  June  19. 

Action  to  recover  the  taxes  levied  bj  the  City  of  Dubuque 
for  the  year  1871,  upon  the  railroad  track  and  right  of  way, 
and  certain  real  estate  owned  and  used  by  defendant  within 
the  city  limits,  and  upon  coal,  oil,  and  other  supplies  kept 
therein,  and  used  in  operating  defendant's  road,  and  upon  the 
engines  and  cars,  being  "  the  rolling  stock  "  of  the  road,  used 
upon  its  lines  in  the  State.  By  the  judgment  of  the  District 
Court,  defendant  was  held  liable  for  the  taxes  levied  upon  the 
real  estate,  track  and  road-bed,  except  those  upon  the  depot 
building,  which  were  included  in  the  assessment  of  property 
otherwise  described  in  the  list  of  real  estate  assessed  to  defend- 
ant, and  upon  the  personal  property  designated  as  furniture, 
coal,  oil,  and  supplies,  and  was  discharged  from  the  payment 
of  taxes  upon  the  engines  and  cars,  called  "  rolling  stock." 
Both  parties  appeal.  The  facts  of  the  case  are  stated  in  the 
opinion. 

JE.  MoCeney^  for  plaintiff. 

Crane  <&  Rood^  for  defendant. 

Beck,  J. — It  was  held  by  this  court  in  TJie  Dunleith  <& 
Dubuqvs  Bridge  Co.  v.  The  City  of  Dvhnque.  32  Iowa,  427, 
that  the  property  of  railroads  within  the  city  of  Dubuque  is 
hable  to  municipal  taxation  the  same  as  other  property.  The 
decision  in  that  case  was  rendered  in  October,  1871.  Subse- 
quently to  the  assessment  and  levy  of  the  tax  for  which  the 
action  before  us  was  brought,  and  after  the  tax  became  due 
and  collectible,  an  act  of  the  legislature  was  passed  contain- 
ing the  following  provision: 

"Every  railroad  company  which  shall  have  paid  all  taxes 
on  the  gross  earnings  provided  for  by  Chap.  105  of  the  Acts 
of  the  13th  Gteneral  Assembly,  shall  be  released  from  the  pay- 
ment of  all  other  taxes  which  may  have  been  levied  upon  the 
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road-bed,  right  of  way,  track,  rolling  stock  and  necessary 
buildings  for  operating  their  road,  and  no  taxes  for  prior 
years,  for  State,  county,  municipal,  or  any  other  purpose,  for 
which  any  tax  can  be  levied  under  the  laws  of  the  State,  up 
to  the  first  of  January  last,  shall  be  collected  from  any  sucli 
railroad  company  on  such  property."  Laws  1872,  Chapter 
26,  §  9. 

Two  questions  are  presented  for  our  decision  which  arise 
upon  the  facts  of  the  case:  1.  Is  the  liability  and  obligation 
of  defendant  for  the  payment  of  the  tax  discharged  by  the 
enactment  just  quoted  ?  2.  Is  the  rolling  stock  of  defendant 
used  in  the  State  liable  to  municipal  taxation  in  the  city  of 
Dubuque? 

I.  The  first  question,  which  we  now  proceed  to  consider, 
involves  the  constitutionality  of  the  statute,  by  the  force  of 
which,  it  is  claimed,  the  taxes  sued  for  are  discharged,  and  are 
therefore  not  collectible. 

No  question  is  made  as  to  the  legality  of  the  assessment  and 
levy  of  the  taxes  in  question.  The  lawful  power  and  right  of 
the  city  to  impose  them  upon  the  property  of  defendant  was 
determined  in  The  Danleith  cfe  Dubuque  Bridge  Co.  v.  Tke 
Cityof  Dabuque^  supra.  The  sole  question,  then,  to  be  deter- 
mined in  this  branch  of  the  case  is  this:  Can  the  legislature 
discharge  the  obligation  of  defendant  to  pay  the  tax,  as  it  is 
attempted  to  be  done  by  the  law  in  question? 

It  is  first  necessary  to  inquire  into  the  nature  of  the  taxes 
for  which  suit  is  brought.  They  were  levied  under  the 
1.  TAXATioK ;  authority  of  law,  and  are  not  different  in  charac- 

nature  of  a  i        ,  i .        .  .  i     ^ 

tax,  ter,  as  to  the  obligation  resting  upon  the  tax  payer 

to  discharge  them,  from  any  other  legal  assessments.  As  in 
the  case  of  other  taxes,  there  is  a  duty  resting  upon  the  defend- 
ant to  pay  them,  and  there  is  a  correlative  right  of  the  city  to 
receive  and  collect  them.  The  law  creates  this  duty  and  this 
right.  We  have  here  the  case  of  an  obligation  whereby  the 
defendant  is  bound  to  pay  the  money  in  suit;  the  obligation 
is  raised  by  the  law  which  implies  an  undertaking  of  defend- 
ant to  pay  the  taxes.  The  case  fills  the  definition  of  a  can- 
tract,  a  term  which,  in  its  more  extensive  sense,  includes 
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every  agreement,  obligation,  or  legal  tie,  whereby  one  party 
becomes  bonnd,  expressly  or  impliedly,  to  another  to  pay  a 
sum  of  money,  or  to  do  or  omit  to  do  a  certain  act.  Bouvier's 
Diet,  Tit.  Contract;  Ohitty's  Contracts,  p.  2;  3  Blackstone's 
Com.,  158. 

By  the  lawful  levy  of  the  taxes  in  suit,  which  were  assessed 
against  the  defendant,  and  not  m  rem,  defendant  became  per- 
sonally bound  for  their  payment.  This  obligation  created  a 
debt  in  the  sense  of  the  term  when  applied  to  a  liability  for 
the  payment  of  money.  This  doctrine  and  the  principles  upon 
which  it  is  founded,  are  supported  by  the  following  authori- 
ties: Duganv.  The  Mayor ^  1  Gill.  &  Johns.,  499;  The  Mayor 
t?.  Howard^  6  Hiir.  &  Johns.,  383;  GordorCaEx'rB  v.Mnyor  of 
BoUimore^  5  Gill.,  231;  Ryan  v.  Gallatin  County^  14  111., 
78;  Duniapv.  Gallatin  County j  15  III.,  7;  Mayor  etc,  of 
Joned>oro  v.  McKee,  2  Yerg.,  167;  City  of  Oakland  v. 
Whipple,  39  CaL,  112;  The  State  v.  Poulterer,  16  Cal.,  514; 
People  V.  Seymour,  16  Cal,  352;  Portland  Dry  Dock  ds 
Ins.  Co.  V.    Trustees  of  Portland,  12  B.  Monr.,  77. 

The  right  of  plaintiff  to  the  taxes  in  question  and  the  obli- 
gation of  defendant  to  pay  them  were  perfect  b3fore  the 
statute  under  consideration  was  enacted.  Plaintiff  had  a 
valid,  legal  claim  against  defendant  far  the  amannt  of  the 
assessment.  This  claim — a  chose  in  action — was  property,  and 
entitled  to  the  same  protection  from  the  law  as  other  property. 
It  rested,  as  we  have  seen,  upon  a  contract  implied  by  the  law, 
wliereby  defendant  was  bound  to  pay  the  money  in  suit  to 
plaintiff.  The  statute  in  question  deprives  plaintiff  of  this 
2.  cowsTiTu-  pr^P^rty  by  declaring  the  taxes  levied  by  the  city 
2x5iwi^nS-  ^^^^^  ^ot  be  collected,  and  by  releasing  defendant 
"**^  from  their  payment.     It  impairs  the  obligation 

of  the  contract  implied  by  the  law  whereby  defendant  became 
bound  to  pay  the  taxes,  by  attempting  to  relieve  defendant 
therefrom  and  declaring  plaintiff  shall  not  enforce  its  lawful 
claim  therefor.  Here,  by  a  statute,  is  an  attempt  to  deprive 
plaintiff  of  its  property  without  due  process  of  law,  and  to 
utterly  impair  the  obligations  of  a  valid  contract.  The 
legislature  is  expressly  prohibited  by  the  constitution  from 
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the  exercise  of  such  despotic  and  oppressive  power.  Constitu- 
tion, Art.  1,  §§  9,  21. 

The  view  just  expressed  is  based  upon  the  fact  that  prop- 
erty held  by  a  municipal  coi'poration,  and  contracts  made  with 
them,  are  entitled  to  the  same  protection  of  law  as  those 
wherein  nataral  persons  are  alone  concerned.  The  right  of  a 
city  to  hold  property,  and  the  binding  nature  of  obligations 
entered  into  with  it,  cannot  be  doubted.  Its  rights  in  these 
respects  are  protected  by  the  constitutional  guarantees  above 
cited.     This  doctrine  is  nowhere  denied. 

Counsel  for  defendant,  in  opposition  to  these  views,  assert 
that  a  tax  is  a  mere  burden  or  duty,  and  is  not  a  debt.  In 
support  of  this  position  they  cite  the  following  cases:  The 
City  of  Camden  v.  Allen  et  al.,  2  Dutch,  398;  Perry  v. 
Washburn^  20  Cal.,  318;  Fierce  v.  The  City  of  Boston,  3, 
Met.,  520;  Zane  County  v.  Oregon,  7  Wal.,  71;  Shato  v. 
Picket  et  al.,  26  Vt.,482;  The  People  v.  Cray  croft,  2  Cal., 
243;  Kidder  v.  Boom  Co.,  24  Pa.  St.,  193. 

It  is  admitted  that  the  four  cases  first  named  hold  that 
liabilities  for  taxes  are  not  to  be  regarded  as  debts  in  the  ordi- 
nary sense  of  the  word  so  far  as  to  authorize  actions  to  be 
brought  for  the  recovery  thereof,  or  to  require  them  to  be 
considered  the  proper  subjects  of  set-off,  or  to  bring  those 
levied  by  state  authority  within  the  terms  of  the  statute  of 
the  United  States,  making  treasury  notes  legal  tender  for 
debts.  Upon  a  careful  examination  of  the  other  cases  men- 
tioned above,  we  do  not  find  that  they  possess  the  force  claimed 
for  them.  The  opinion  in  Shaw  v.  Picket  contains  express- 
ions used  arguendo,  which  give  some  color  to  the  claim  of 
counsel  that  it  supports  their  position.  The  rulings  upon  the 
points  involved  in  the  case,  however,  do  not  have  that  effect. 
The  same  remark  may  be  made  with  more  confidence  in  regard 
to  the  other  cases. 

It  may  be  admitted  that  the  obligation  for  the  payment  of 
taxes  will  not  support  an  action,  when  the  law  provides 
another  remedy,  and  that  taxes  are  not  the  subjects  of  set-off, 
nor  within  the  purview  of  the  legal  tender  act;  yet  it  by  no 
means  follows  that  a  tax  is  not  a  debt  in  the  true  sense  of  the 


Digitized  byVjOOQlC 


JTJlfE  TEEM,  1874. 


The  City  of  Dubuque  y.  The  llllnots  Central  Railroad  Co. 

term,  and  protected  by  law  as  all  other  property  of  that  char- 
acter. These  matters  do  not  grow  out  of  or  inhere  in  the 
nature  of  the  obligation,  but  pertain  to  the  remedy  thereon; 
they  do  not  affect  the  right  of  pr.>perty  existing  therein,  but 
simply  relate  to  the  remedy  by  which  that  right  may  be 
enforced.  It  cannot,  therefore,  be  claimed  that  because  of 
tbem  the  right  to  enforce  the  collection  of  taxes  is  not  property. 

The  language  of  the  cases  under  consideration  used  upon 
this  point  is  indefinite  and  wanting  in  accuracy.  It  is  said 
that  liabilities  for  taxes  are  not  debts  "  in  the  ordinary  sense  of 
the  word,"  or  "  within  the  common  understanding  of  the 
word."  The  word  debt  is  defined  by  Webster  to  be  "that 
which  is  due  from  one  to  another,  whether  of  money,  goods  or 
services;  that  which  one  person  is  bound  to  pay  or  perform  to 
another."  Certainly  this  is  the  "  ordinary  sense,  the  common 
nnderstanding"  of  the  word,  which  may  be  accurately  applied 
to  liabilities  for  taxes.  The  doctrine  of  the  cases  under  con- 
sideration, so  far  as  it  tends  to  deny  that  the  same  rights  of 
property  attach  to  liabilities  for  taxes  as  to  debts  generally,  is 
in  conflict  with  principle  and  authority. 

IL  It  is  argued  by  defendant's  counsel  that,  as  the  city  of 
Dabaque  is  a 'municipal  corporation  organized  for  political 
purposes,  its  corporate  powers  may  be  abridged 
municipal  cor-  or  entirely  taken  away,  being  in  no  sense  vested 
rights  as  against  the  State.  It  is  therefore  in- 
sisted that  the  city  may  be  lawfully  deprived  of  the  right  to 
collect  taxes  legally  levied.  Without  contesting  the  correct- 
ness of  counsel's  premises,  it  is  very  plainly  to  be  seen  that 
their  conclusion  is  a  non  sequitur.  It  must  be  remembered 
that  a  municipal  corporation,  though  a  public  and  {.olitical 
institution,  deriving  its  life  and  powers  from  the  State,  posses- 
ses a  private  and  proprietary  character  and,  as  such,  may  acquire 
and  hold  property  and  make  contracts.  It  is  protected  in  its 
property  by  the  same  constitutional  guarantees  that  extend 
over  natural  persons,  and  the  restriction  upon  legislative  action 
impairing  the  obligation  of  contracts  preserves  those  made 
with  it  Rights  held  by  it  in  its  last  named  character  are 
beyond  legislative  control  and  interference. 
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Hie  Town  of  Milwaukee  v.  The  City  of  Milwaukee^  12 
Wisconsin  93.  The  State  ex  rel.  etc.,  v.  Hahen  22  Wis.,  660. 
TrtLstees  v.  Mayor  of  Aberdeen^  13  S.  &  M.,  645,  Bowdoin- 
ham  V.  Richmond^  6  Me.  93,  (6  Greenl.  112.)  Benson  v. 
Mayor,  10  Barb  223.  Dillon's  Municipal  Cor.  §  39  and 
authorities  cited. 

2.  A  position  of  Messrs.  Wi throw,  Edmonds  and  Ean- 
som,  counsel  for  other  railroad  companies  interested  in  the 
questions  involved  in  this  discussion,  demands  particular 
notice  because  of  the  able  and  ingenious  manner  of  its  pre- 
sentation, and  the  specious  character  it  is  made  to  assume. 
It  is  best  and  most  fairly  presented  hy  using  their  own  lan- 
guage, which  is  as  follows :  "  We  shall  endeavor  to  show, 
both  upon  principle  and  authority,  that  the  right  to  levy  and 
collect  taxes  is  a  public  and  not  a  private  right,  and  that  it 
can  in  no  sense,  and  in  no  case,  become  a  private  vested  right. 
The  principle  upon  which  rests  the  distinction  between  public 
and  private  rights  may  be  stated  as  follows  :  Bights  which 
may  he  conferred  wpon,  and  exercised  by  a  private  person  or 
corporation,  may  he  private  when  held  and  exercised  hy  a 
municipal  corporation  ;  while  rights  exercised  hy  a  munici- 
pal corporation,  hut  which  can  never  he  exercised  by  a  private 
person  or  corporation,  are  necessarily  puhlic.^^ 

The  law  as  a  science  is  distinguished  for  its  accurate  use  of 
words  and  terms.  When  this  characteristic  of  the  science  is 
lost  or  disregarded,  in  legal  discussions,  confusion  follows  and 
erroneous  conclusions  are  likely  to  be  reached.  The  ingenious 
substitution  of  one  term  for  another,  or  the  use  of  a  word  out 
of  its  true  place,*  often  gives  a  speciousness  to  an  argument, 
that  bewilders  and  is  difficult  to  expose.  And  this  is  the  fault 
of  the  language  above  quoted,  which  we  will  endeavor  briefly 
to  point  out. 

In  the  first  place  rights  are  not  classified  or  distinguished 
9l%  public  &xid  private.  No  authority  makes  any  such  classifi- 
cation. Wrongs  are  distinguished  as  public  or  private  and 
the  relations  of  persons  may  be  either  2>uhlic  or  private.  The 
legal  mind  at  once  grasps  the  ideas  intended  to  be  conveyed 
by  the  use  of  these  terms,  but  it  fails  to  compreh^id  the 
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expressions,  ptthlie  rights  and  private  rights.  Rights  held  b v 
public,  political  corporations,  as  to  every  element  inhering 
therein,  whfch  is  necessary  to  create  a  right,  difter  in  no  respect 
from  rights  secured  by  the  law  to  private  persons.  They  diflfer 
as  to  the  subjects  upon  which  tliey  operate,  and  those  of  the 
first  are  more  limited  in  number  than  those  of  the  second. 
But  it  is  a  misuse  of  terms  to  distinguish  rights  as  public  and 
private,  thereby  implying  that  the  one  class  differs  from  the 
others  as  to  the  security  guaranteed  by  the  law  thereto,  or  the 
remedies  provided  for  their  deprivation.  The  right  of  prop- 
erty is  as  sacred  when  held  by  a  public  corporation  as  when 
secured  to  a  private  person.  .  It  is  true  these  corporate  rights 
may  be  subject  to  control  that  cannot  be  exercise!  over  the 
rights  of  an  individual,  but  in  no  case  can  they  be  taken  away 
or  impaired  by  any  power  in  the  State. 

The  word  rights  occurring  in  the  passage  quoted  above  is 
improperly  used  in  place  of  the  term  powers.  By  substitut- 
ing the  last  named  word  for  the  first,  the  doctrine  announced 
would  probably  be  unobjectionable  and  find  support  in  the 
authorities.  A  public  corporation  is  clothed  with  the  power 
to  levy  taxes;  such  authority  cannot  be  conferred  upon  a  pri- 
vate person.  The  power  may  be  said  to  be  public.  So  the 
corporation  may  be  authorized  to  acquire  property;  a  private 
*  citizen  possesses  the  same  power,  which,  when  it  is  exercised 
by  a  public  corporation,  is  properly  caviled  a  private  power. 
This,  and  nothing  more,  is  clearly  the  import  of  the  authori- 
ties cited  by  counsel.  See  Bailefj  v.  The  Mayor  of  New 
Tork^  3  Hill,  531;  The  San  Francisco  Gas  Company  v.  The 
City  of  So/n  Francisco^  9  Cal.,  468;  Dillon  on  Municipal 
Cor.,  §  39,  not6. 

The  powers  of  a  public  corporation  are  conferred  by  the 
legislature,  and  may  be  taken  away  by  the  same  authority. 

In  the  exercise  of  these  powers,  while  lawfully  possessed, 
the  corporation  acquires  property.  Here,  then,  is  a  right 
brought  into  existence — a  right  of  property.  The  right  orig- 
inated in  the  exercise  of  lawful  power.  The  j)ower  may  be 
taken  away,  but  the  right,  its  offspring,  continues  to  exist. 
Future  rights  cannot  be  acquired  under  the  power,  for  it  can 
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no  more  l>e  exercised.     Existing  rights  are  not  affected  by  this 
abrogation  of  the  power. 

In  the  case  before  us,  the  city  was  clothed  with  power  to 
levy  the  taxes  in  suit,  and  lawfully  exercised  that  authority. 
Tlie  railroad  company  became  bound  to  the  city  for  the  pay- 
ment of  the  taxes.  This  liability,  this  debt,  as  we  have  seen, 
is  property,  and  beyond  legislative  interference.  The  power 
under  which  the  levy  was  made  may  be  taken  away  by  the 
legislature  and  other  taxes  may  not  again  be  levied  there- 
under, but  the  property  right  in  the  liability  for  the  taxes 
already  levied  remains  unimpaired. 

3.  The  property  of  public  corporations  may  be  under  the 
control  of  the  legislature,  so  far  as  to  direct  the  uses  to  which 
it  shall  be  devoted.  The  corporation  exists  for  governmental 
purposes,  and  the  property  is  acquired  to  enable  it  to  discharge 
its  functions.  It  is  within  the  power  of  the  legislature  to 
direct  the  exercise  of  corporate  powers;  to  designate  the 
objects  for  which  and  upon  which  such  powers  may  be  exer- 
cised;  to  authorize  the  expenditure  of  money  therefor,  and  the 
like.  Doubtless  in  the  exercise  of  this  constitutional  author- 
ity, the  legislature  may  control  the  expenditure  of  money  by 
a  city.  But  it  must  not  be  forgotten  that  a  restriction  is  placed 
upon  the  exercise  of  this  legislative  power,  namely:  the  corpo- 
rate property  can  only  be  used  for  the  public  purposes  for 
which  the  city  exists.  It  cannot  be  exercised  to  destroy  the 
property  or  divert  it  from  public  to  private  use.  In  the  case 
before  us,  the  property  of  the  city,  in  the  taxes,  is  destro3'ed  for 
the  benefit  of  the  railroad  company.  The  practical  effect  of 
the  legislation  in  question  is  to  take  money  from  the  city 
treasury,  which  by  law,  is  intended  for  public  purposes,  and 
pay  it  without  any  consideration  received  therefor  by  the  city 
or  the  State,  to  the  railroad  company. 

4.  It  is  insisted  that  the  statute  in  question  simply  provides 
for  a  commutation  of  taxes  which  is  within  legislative  authority. 
We  find  it  unnecessary  to  enter  into  an  inquiry  as  to  the  exer- 
cise of  this  power,  or  the  extent  to  which  it  may  be  carried. 
In  our  opinion  the  statute  does  not  provide  for  commutation, 
but  is  intended  absolutely  to  release  the  taxes  in  suit    To 
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oommute  is  to  exchange;  to  pat  one  thing  in  the  place  of 
another;  to  give  or  receive  one  thing  for  another.  There  cim 
be  no  commutation  unless,  for  the  thing  taken,  something 
shall  be  returned.  The  statute  takes  from  the  city  taxes  in 
which  it  has  acquired  property,  and  gives  nothing  in  return. 
But  it  is  said  it  authorizes  a  levy  of  other  taxed  in  lieu  of  those 
released.  But  these  are  not  taxes  to  be  paid  to  the  city,  nor 
are  they  for  the  years  for  which  the  released  taxes  were  levied. 
In  lieu  of  the  taxes  due  the  city,  not  one  cent  under  the  law  is 
paid  into  the  State  or  city  treasury.  The  law  simply  releases 
valid  taxes  without  the  pretense  of  any  consideration  in 
return.  The  point,  to  our  minds,  denjiands  no  further  consid- 
eration. 

III.  It  is  next  argued  by  counsel  that  the  statute  in  ques- 
tion does  not  impair  the  obligation  of  a  contract  because  the 
laws  which  establish  municipal  corporations  are  not  contracts, 
and  may  be  repealed  and  changed  at  the  will  of  the  legisla- 
ture. The  principle  of  law  here  stated  may  be  admitted,  but 
it  is  inapplicable  to  the  case  before  us.  The  contract  impaired 
by  the  statute  in  question  is  not  a  contract  between  the  State 
and  the  city,  embodied  in  the  laws  creating  and  conferring 
power  upon  the  latter,  but  the  obligation  resting  upon  defend- 
ants to  pay  the  taxes  in  suit.  The  case  is  this:  The  plaintiff 
is  created  by  the  State,  and  endowed  with  power  to  levy 
taxes.  It  becomes,  by  this  legislation,  an  artiiScial  person, 
capable  of  making  contracts  within  the  scope  of  its  corporate 
powers,  and  enforcing  its  rights  thereunder.  .  In  the  lawful 
exercise  of  its  powers  it  levies  the  taxes  in  suit.  The  law 
raises  an  implied  contract,  binding  defendant  to  pay  these 
taxes.    This  is  the  contract  which  is  impaired. 

It  is  true  that  the  legislature  may  take  away  the  powers 
conferred  upon  the  city — may  destroy  its  corporate  existence, 
but  cannot  divest  it  of  property  or  rights  under  contracts 
lawfully  acquired.  The  State,  by  legislation,  may  decree  the 
death  of  the  municipality,  and  may  become  its  executioner, 
but  cannot  seize  and  dispose  of  its  estate  at  will.  The 
authority  of  the  legislature  to  take  away  or  abridge  municipal 
powers,  by  no  means   carries  with  it  authority  to  destroy 
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rights  of  property,  and  rights  under  contracts,  acquired  while 
those  powers  were  lawfully  possessed  and  exercised. 

IV.  The  property  of  the  railroad  company,  we  hare  seen, 
was  subject  to  taxation  by  the  city  and  was  not  within  the 
class  of  non-taxable  or  exempt  property.  The  levy  of  the  tax 
released  was  lawful.  The  effect  of  the  legislation  under  con- 
sideration is  to  relieve  a  part  of  the  taxable  property  of  the 
city  from  a  burden  lawfully  imposed  thereon.  Tlie  ])roperty 
of  plaintiff,  if  the  law  be  valid,  is  not  subject  to  taxation  the 
same  as  that  of  other  property-holders  of  the  State.   The  plain- 

^  . .  tiff  is  discharged   from    taxes  upon  its  taxable 

^ — •  property,  while  residents  and  tax-payers  of  the  city 

are  liable  for  the  assessment  upon  their  property.  It  is  very- 
evident  that  plaintiff's  property  is  not  taxed  the  same  as  that 
of  others.  The  statute,  in  producing  this  result,  is  in  plain 
contravention  of  the  State  Constitution.  Art.  8,  §  2,  is  in 
these  words:  "  The  property  of  all  coq^orations  for  pecuniary 
profit,  shall  be  subject  to  taxation,  the  same  as  that  of  indi- 
viduals." The  language  of  this  provision  is  so  simple  and 
direct  that  it  cannot  be  made  plainer  by  exposition.  Its  obvi- 
ous meaning  is  that  the  proj>erty  of  artificial  persons,  existing 
for  pecuniary  i)rofit,  shall  be  assessed,  and  taxes  thereon  levied 
and  collected,  for  these  acts  are  incidents  in  rendering  property 
subject  to  taxation,  the  same  as  that  of  individuals.  The  same 
rule  of  taxation  that  extends  to  individuals,  citizens,  i^esidents, 
who  are  tax  payers  of  the  State,  must  be  applied  to  corpora- 
tions of  the  character  contemplated.  While  the  explicit 
language  of  the  provision  leaves  no  room  for  doubt  as  to  it« 
meaning,  the  reasons  upon  which  it  is  based  give  double 
assurance  of  the  correctness  of  our  interpretation.  It  is  essen- 
tial to  the  justice  of  taxation  that  it  be  uniform,  bearing 
equally  upon  owners  of  all  property  which  is  under  the  pro- 
tection of  the  laws  of  the  State.  All  not  exemj^t  must  pay 
taxes,  which  are  not  to  be  imposed  alone  or  unequally  upon 
particular  individuals  or  classes.  Warren  v,  Hefily,  31  Iowa, 
31.  If  classes  or  individuals  be  exempted  from  taxation, 
uniformity  and  equality  is  destroyed.  This  uniformity  in  t^x- 
ation  is  within  the  purview  of  Art  1,  §  6,  of  the  Constitution, 
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which  secures  uniform  operation  of  all  laws  and  forbids  the 
General  Assembly  to  grant  to  any  citizen  or  class  of  citizens 
special  privileges  or  immunities.  The  history  of  corporations 
for  pecuniary  profit  in  this  country  shows  that  there  long  has 
been  a  disposition  on  the  part  of  these  artificial  persons  to 
seek,  and  on  the  part  of  legislatures  to  grant,  immunities  and 
exemptions  from  taxation.  It  has  often  occurred  that  their 
charters  provided  for  total  exemption  from  taxes  or  for  rules 
of  taxation  applicable  to  them,  different  from  those  affecting 
other  property  holders.  Legislation  in  other  forms  has  been 
often  sought  and  granted,  securing  the  same  end.  The  law 
before  us,  as  well  as  others  enacted  in  this  State,  bear  evidence 
of  the  correctness  of  this  statement.  Against  such  legislation, 
the  evils  of  which  existed  and  were  felt  when  the  Constitution 
of  1857  was  adopted,  the  provision  above  quoted  was  aimed. 
[See  Code  1851,  §  462.]  The  end  sought  and  attained  thereby 
is  the  equal  and  uniform  taxation  of  the  property  of  all  the 
tax-payers  of  the  State. 

The  language  of  the  provision  must  be  understood  to  be 
mandatory,  and  not  permissive.  If  it  be  regarded  as  permis- 
sive only,  the  provision  is  nullified.  Undoubtedly,  without  it 
the  legislature  could  provide  for  the  taxation  of  the  property 
of  corpomtions  the  same  as  that  of  individuals  and  justice 
would  so  demand.  There  is  no  restriction  upon  the  legislative 
power  forbidding  uniform  taxation  or  perventing  its  applica- 
tion to  corporations.  If,  therefore,  the  language  of  the  section 
be  construed  as  permissive,  it  grants  no  power  and  imposes  no 
restriction  upon  the  exercise  of  power,  and  is  rendered  mean* 
ingless. 

The  provision  is  not  limited  in  effect  to  any  particular  class 
or  kind  of  taxes,  considered  either  as  to  the  property  upon  which 
they  are  levied,  or  the  purposes  of  their  imposition,  or  the 
branch  of  the  civil  government  for  the  support  of  which  they 
are  collected.  The  language  is  general  and  comprehensive. 
The  word  taxation  applies  to  all  assessments  for  public  pur- 
poses which  are  called  taxes,  and  are  authorized  by  law. 
Municipal  taxes  are  within  the  language  and  spirit  of  the  con- 
stitutional provision.    They  are  levied  for  public  purposes, 
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and  are  authorized  by  law.  The  State  delegates  to  the  cities 
its  police  and  civil  authority,  which  is  exercised  for  the  pro- 
tection of  property  and  persons  therein.  To  enable  these  cor- 
porations to  exercise  the  authority  thus  conferred,  the  power 
of  taxation  is  necessary,  and  for  that  purpose  is  gninted.  Tax- 
ation for  such  purposes  is  obviously  within  the  purview  of  the 
constitutional  provision  under  considei-ation.  Weeks  v.  The 
City  of  Milwaukee^  10  Wis.,  242;  The  City  of  ZanesoUle  v. 
HichardSj  Auditor,  etc.y  5  Ohio  St.,  589. 

The  conclusion  just  announced  is  supported  by  considera- 
tions of  justice,  which  should  always  have  controlling  weight 
in  construing  laws,  both  constitutional  and  statutory,  admit- 
ting of  conflicting  interpretations,  in  order  to  arrive  at  the 
true  intentions  of  the  law-makers,  which,  in  such  cases,  must 
be  presumed  to  accord  with  right.  Under  the  statute  involved 
in  this-case  and  the  doctrines  upon  which  it  is  attempted  to  be 
supported,  the  legislature  exempts  railroad  property  from 
municipal  taxation, — relieving  it  by  special  enactment  from 
taxes  lawfully  levied.  The  cities  are  charged  with  the  duty  of 
giving  protection  to  the  ])roperty  and  businass  of  the  railroad 
corporations  found  and  transacted  within  their  limits.  In 
many  of  them,  such  pwperty,  both  real  and  pei-sonal,  of  vast 
value,  is  situated.  In  some  instances  many  acres  of  ground, 
almost  in  the  heart  of  the  cities,  are  covered  with  railroad  cars 
and  buildings,  subject  to  conflagrations  and  other  causes  of 
destruction  and  loss.  The  business  houses  and  dwellings  of 
the  people  are  endangered  by  proximity  to  such  vast  collections 
of  combustible  material.  The  city  is  charged  with  the  pro- 
tection of  this  property  from  destruction,  and  expensive 
machinery  must  be  maintained  for  that  purpose.  The  personal 
])roperty  of  the  railroad  companies,  as  well  as  that  carried  by 
them,  must  be  protected  from  pillage  and  larceny,  and  good 
order  must  be  preserved  in  the  throngs  of  people  that  are  con- 
stantly found  about  their  depots,  entailing  large  outlays  for 
the  support  of  the  police  force  of  the  cities.  These  expenses 
and  responsibilities  are  imposed  upon  the  municipalities  for 
the  protection  of  the  property  and  the  rights  of  the  ex)rpora- 
tions.    Taxes  levied  by  the  cities  upon  railroad  property,  to  be 


Digitized  byVjOOQ IC 


JUNE  TERM,  1874.  71 

Tbe  City  of  Dobuque  v.  Tbe  Illinois  Central  Ballroad  Co. 

digbursed  for  these  very  purposes — the  protection  of  the  prop- 
erty itself,  are  remitted  and  discharged,  and  the  people  are  left 
to  bear  the  whole  bnrden,  by  the  statute  under  consideration. 
The  result  is  grossly  unjust,  and  is  brought  about  because  the 
property  of  railroad  corporations  is  not  taxed  as  that  of  indi- 
viduals. It  is  to  be  presumed  that  the  framers  of  the  consti- 
tution intended  by  the  provision  above  quoted,  to  protect  the 
people  from  the  evils  and  oppression  of  such  legislation. 

We  have  not,  in  the  preceding  discussion,  intended  to  con- 
vey the  thought  that  taxes  upon  all  property  must  be  levied  in 
the  same  manner,  but  that  all  property  must  be  subjected  to 
taxation  for  the  same  purpose.  This  remark  will  prevent  a  mis- 
understanding of  the  real  point  ruled. 

Y.  It  is  argued  that  when  a  statute  prescribes  the  method 
for  the  collection  of  taxes,  it  is  exclusive.  By  law  the  taxes 
in  question  are  collectible  by  distress  and  sale  of  personal 
&  action:  property,  and  by  the  sale  of  real  property  upon 
praciioe.*  which  they  may  be  levied.  It  is  therefore  claimed 
that  an  action  at  law  cannot  be  maintained  to  recover  them. 
No  such  objection  was  raised  by  the  pleadings,  or  appears  to 
have  been  urged  in  any  manner  in  the  District  Court.  Coun- 
'eel  for  plaintiff  may  possibly  be  understood  to  make  the  point 
in  this  court.  If  they  so  intend  it  is  done  with  great  brevity 
and  indistinctness.  All  that  is  said  by  them  is  found  in  one 
short  paragraph,  which  is  in  the  following  words:  "  Without 
statute  conferring  the  power,  the  city  could  not  collect  a 
tax,  either  by  suit  or  otherwise."  This  proposition  counsel 
support  by  the  citation  of  the  following  language  found  in 
Mclnernyv.  Reed^  23  Iowa,  415:  ''There  is  an  inherent  or 
common  law  power  to  enforce  a  debt  proper,  as  for  money 
lent  or  services  rendered.  But  there  is  no  such  power  to  enforce 
the  collection  of  a  tax  or  assessment;  there  must  be  a  statute." 
Not  another  word  is  found  in  their  brief  upon  the  point. 

But  counsel  for  other  railroad  corporations,  having  cases 
pending  in  the  courts  which  involve  the  validity  of  taxes 
levied  by  other  cities,  in  printed  arguments  submitted  for  our 
consideration,  have  presented  and  elaborately  argued  the 
proposition. 
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1.  As  this  question  was  not  made  in  the  court  below,  and 
involves  a  defense  that  ought,  in  some  tormy  to  have  been 
made  there,  we  cannot  consider  it.  The  rule  that  questions 
not  raised  in  the  court  below  will  not  be  considered  here,  is 
too  familiar  to  demand  in  its  support  the  citation  of  our  for- 
mer decisions  announcing  it. 

2.  It  is  not  a  question  which  involves  the  jurisdiction  of 
this  court,  or  of  the  District  Court.  Were  it  of  that  charac- 
ter it  could  be  interposed  in  either  court  at  any  stage  of  the 
case.  Tlie  District  Court  has  original  jurisdiction  to  enter- 
tain all  actions  for  the  enforcement  of  rights,  the  deprivation 
of  which  has  its  remedy  in  that  way.  The  ordinary  rem- 
edy to  enforce  the  payment  of  money,  which  a  party  is  under 
obligation  to  pay,  is  by  action.  Tlie  general  proposition  is 
true  that  if  one  party  is  indebted  to,  or  in  any  manner  bound 
to  pay,  another  a  sum  of  money,  the  latter  may  maintain  an 
action  against  the  former  to  recover  it.  The  law  may  provide  a 
special  remedy  in  certain  cases,  which  the  plaintiff  is  required 
to  pursue  to  the  exclusion  of  all  others;  in  these  an  action 
would  not  lie.  But  should  an  action  be  brought  in  such  a 
case  and,  without  objection  to  the  proceeding,  be  prosecuted 
to  judgment,  upon  appeal  to  this  court,  the  objection  cannot* 
be  first  heard  here.  The  reason  of  the  rule  is  this:  The  juris- 
diction of  the  court  is  not  taken  away,  but  the  party  is 
required  to  seek  under  the  circumstances,  relief  elsewhere.  The 
circumstances  or  facts  which  require  him  to  pursue  the  special 
remedy  must  be  pleaded,  or  in  a  proper  manner  shown  to  the 
court  entertaining  the  action,  in  order  to  defeat  it. 

Now  the  counsel  urging  the  objection  under  consideration, 
admit  that  an  action  at  law  may  be  maintained  to  recover 
taxes  lawfully  levied  when  the  manner  of  their  collection  is 
not  otherwise  provided  for ;  that  is,  if  there  be  no  special  pro- 
ceedings prescribed  by  law,  an  action  will  lie.  They  cite 
many  authorities  to  support  this  proposition.* 

*  Dillon's  Mun.  Cor.,  g  658;  Mclnernif  r.  Reed,  28  Iowa.  418;  Merriam  r. 
Moody^s  ExWy  25  Iowa,  169;  Dugan  r.  Baltimorey  1  Gill,  &  Johns.,  499; 
The  Mayor  V,  Baltimore,  6  Har.  &  Johns.,  8*^8;  Gordon  v.  Baltimore,  5 
Gill..  2^\  Eschbackv,  PittSy  6  Md.,  71;  The  Mayor  etc,  v.  Proprietors  etc., 
7  Md.,  517;  Litchfield  v.  Vernon,  41  N.  Y..  184;  St.  Louis  v,  Clemens,  36 
Mo..  478;  St.  Louis  r.  De  Norse  et  al.y  44  Mo.,  189;  Bigelow  r.  The  C.  <* 
C.  Turnpike  Co.y  7  Mass.  203;  Town  of  Lebanon  v,  OlcoU,  1  N.  H.,  340. 
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3.  The  proposition  admits  the  jurisdiction  of  the  court, 
but  denies  that  it  may  be  exercised  under  the  circumstances 
of  tlie  case,  viz:  when  another  remedy  is  provided.  Now  it  is 
plain  that,  to  defeat  an  action  of  this  kind,  the  fact  that  another 
remedy  is  prescribed  by  law  must  be  pleaded  thereto  or  in  some 
proper  way  brought  to  the  attention  of  the  court  as  a  defense; 
otherwise  the  judgment  will  be  valid.  This  defense  to  the  action, 
for  such  it  is,  cannot  be  first  made  here.  This  court  has  held 
that,  under  a  statute  requiring  the  assent  of  the  county  court 
to  the  prosecution  of  an  action  against  an  administrator  in  the 
district,  the  want  of  such  assent  cannot  be  first  urged  upon 
appeal  as  an  objection  to  the  judgment  rendered  in  such  an 
action.  Elder  v.  Littler^  adm^r^  15  Iowa,  65.  The  principles 
npon  which  that  decision  is  planted  support  the  views  we  have 
just  expressed. 

Our  conclusion  is  that  the  objection  under  consideration, 
even  were  it  well  taken,  or  had  it  been  made  in  the  District 
Court,  cannot  avail  him. 

4.  However,  as  the  objection  is  elaborately  discussed  by 
counsel  who  are  concerned  in  other  cases  wherein  it  is  said  to 
arrise,  we  may  with  propriety  express  our  views  upon  the 
questions  involved  therein,  which  we  will  proceed,  briefly,  to  do. 

The  ordinary  remedy  to  enforce  a  liability  for  the  payment 
of  money,  is  by  action.  If  a  debt  exist,  if  one  is  bound 
expressly  or  impliedly  by  agreement,  obligation  or  legal  tie,  to 
pay  another  a  sum  of  money,  an  action  at  law  may  be  main- 
tained thereon.  In  every  case  where  the  obligation  is  recog- 
nized by  the  law,  the  remedy  is  given.  This  remedy  may  be 
taken  away  and  another  given  by  statute.  But  the  mere  fact 
that  a  new  and  additional  remedy  is  given  will  not  destroy  the 
common  law  right  of  action ;  either  remedy  may  be  pursued 
by  the  party  seeking  the  enforcement  of  his  rights.  The  inden- 
tion of  the  legislature  to  take  away  the  right  of  action  must 
appear  with  sufficient  certainty,  and  not  by  implication  from 
the  mere  fact  that  another  remedy  is  provided.  We  think 
these  general  doctrines  cannot  be  denied,  and  are  so  familiar 
that  the  citation  of  authorities  in  their  support  will  not  be 
expected. 
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A  former  Chief  Justice  of  this  court,  in  his  vahiable  work 
upon  Municipal  Corporations,  applying  these  verj'  doctrines 
to  the  question  of  the  right  to  maintain  an  action  for  the  col- 
lection of  taxes,  uses  the  following  language  :  "  When  the 
power  to  levy  the  tax  is  plainly  given,  the  right  to  collect  hg 
suit  should  not  be  taken  to  be  impliedly  denied,  unless  the 
intention  of  the  legislature,  that  the  special  mode  prescribed 
should  be  the  only  mode,  appears  with  reasonable  certainty. 
If  the  special  remedy  is  full  and  adequate,  such  an  intention 
on  the  part  of  the  law-maker  would  be  more  readily  deduced 
than  it  would  under  other  circumstances."  Dillon  on  Munici- 
pal Corporations,  §  653.  This  quotation  is  made  with  more 
confidence  in  answer  to  the  positions  of  counsel  because  they 
themselves  cite  the  identical  language  in  their  support  It  is 
explicit  and  forcible,  and  demands  no  comment.  In  the  legis- 
lation authorizing  the  levy  of  the  tax  in  question,  nothing  can 
be  found  authorizing  the  inference  of  a  legislative  intention  to 
take  away  the  remedy  by  action.  Further  discussion  of  prin- 
ciple involved  in  the  question  seems  unnecessary.  It  is,  in  our 
judgment,  supported  by  the  great  weight  of  authority.  The  fol- 
lowing cases,  it  is  believed,  fully  recognize  the  rule  that  actions 
at  law  may  be  maintained  to  recover  taxes  though  special 
remedies  be  provided  by  statute  therefor. 

Mayor  v,  Howard^  6  Har.  &  Johns.,  383;  Dugan  v.  May  or  ^ 
1  Gill  &  Johns.,  499;  Clememv.  Mayor,  l(S  Md.,  208;  Ryaji 
V.  Gallatin  Co,,  14  111.^  83;  Dunlap  v,  Gallatin  Co.,  15  Hi., 
7;  City  of  Oakland  v,  Whipple,  39  Cal.,  112;  Mayor  v. 
McKee,  2  Yerg.  187;  The  People  v.  Seymour,  16  Cal.,  334; 
The /State  v.  Poulterer,  16  Cal.,  514;  Portland  Dry  Dock 
and  Ins,  Co,  v.  Trustees  of  Portland,  12  B.  Monroe  77;  The 
Dollar  Savings  Bank  v.  The   U,  S,,  19  Wal.,  277. 

5.  Of  the  numerous  cases  cited  by  counsel  representing  the 
railroad  corporations,  not  parties  to  this  suit,  we  esteem  The 
City  of  Camden  v,  Allen,  2  Dutch,  398,  and  some  of  the 
Massachusetts  cases,  to  be  in  point.  The  others  hold  that  taxes 
do  not  bear  interest  unless  it  is  so  prescribed  by  sbitute,  are 
not  the  subject  of  set  off,  cannot  be  taken  on  execution,  and 
cannot  be  attached  by  garnishment ;  that  a  tax  collector  can- 
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not  Bue  in  liis  own  name  to  recover  taxes  without  authority  of 
statute;  that  a  suit  in  equity  will  not  lie  to  recover  for  taxes 
and  the  like.* 

VL  The  very  case  under  considenition  illustrates  the  wis- 
dom of  the  rule  we  adopt,  and  its  necessity,  to  the  end  that 
speedy  and  exact  justice  be  done.  The  collection  of  the  taxes 
involved  therein  is  resisted  by  the  railroad  company,  on  the 
ground  that  they  have  been  discharged  by  an  act  of  the  legisla- 
ture. This  law  is  claimed  by  the  city  to  be  void,  because  it  is 
in  conflict  with  the  constitution.  Here  is  a  grave  constitu- 
tional question,  upon  which  the  very  merits  of  the  case 
depend.  If  the  law  be  unconstitutional,  the  taxes  are  collec- 
tible; if  valid,  they  are  discharged.  Certainly  the  most  zeal- 
ous of  the  counsel  for  the  railroad  company  cannot  deny  that 
this  grave  question  is  not  free  from  doubt.  But,  according  to 
their  views,  it  can  only  be  brought  before  the  ex^urts  in  the 
State  in  actions  growing  out  of  attempts  of  the  tax  collectors 
to  enforce  payment  of  the  taxes  by  distress^  and  sale  of  per- 
sonal property  or  by  sale  of  real  estate  upon  which  the  taxes 
are  levied.  If  the  statute  in  question  be  held  constitutional, 
the  collectors  in  such  cases  would  be  trespassers,  and  liable  as 
snch.  If  it  be  held  invalid,  the  distress  and  sale  by  the  collec- 
tors would  be  sustained,  and  titles  originating  thereunder 
would  be  upheld;  thus,  as  it  will  be  clearly  seen,  exposing  the 
milroad  company  to  great  loss.  In  either  case  hardships  and 
absolute  injustice  would  result.  But,  by  determining  this 
grave  constitutional  question  in  an  action  to  recover  the  taxes, 
these  consequences  are  avoided.     The  rights  of  the  parties  are 

*  Shaw  v.  Pecket,  26  Ver.,  482;  Floumoy  v.  The  City  of  Jeffersonville,  17 
Ind.,  169;  Cooper  et  al,  v.  The  City  of  Savannah,  4  Geo.,  73;  Fierce  v.  The 
City  of  Boston,  8  Met,  520;  Lane  Co,  v.  Oregon,  7  Wal.,  71;  Ruddock  v, 
Gordon,  Quincy's  Mass.  Rep.,  68;  The  Andover  d^  M,  Turnpike  Corporation 
r.  GoM,  6  Mass.,  40;  Carpo  v.  Stetson,  8  Met.,  893;  Packard  v.  Tisdale, 
50  Me.,  376;  The  Union  Tow  Boat  Co,  v.  Bordelon,  7  La.,  An.,  194;  Kim- 
hU  V.  The  White  Water  Canal  Co,,  1  Cart.,  Ind.,  285;  The  N,  A.  dt  S.  H. 
Co.  p.  Connelly,  7  Port.,  Ind.,  85;  The  Indiana  Cen.  R,  Co.  v,  Oakes  et  al„ 
20  Ind..  9;  Mason  v,  K,  db  P,  R,  Co,,  31  Me.,  217;  Stowell  v,  Flagg,  11 
Mass.,  364;  Stevens  v,  Middlesex  Canal,  12  Ma&s.,  466;  Aldrtch  v.  The 
Cheshire  R,  Co,,  1  Foster  (21  N.  H.),  859;  Colcough  v.  The  N,  db  N.  W. 
^'Co.,  2  Head.,  175;  Brown  v,  BeaUy,  84  Miss..  229;  Egertonv.  Third 
Municipality  of  N.  0.,  1  La.,  An.,  435;  Lowber  v.  The  Mayor,  etc.,  7  Abb., 
Pr.,  m-,  Perry  v.  Washbrnn,  20  Cal..  319. 
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settled  without  interfering  with  the  property  of  the  railroad 
company,  without  exposing  officers  of  the  law  to  vexatious 
and  harrassing  suits  for  damages,  and  without  hazard  of  the 
loss  of  personal  or  real  property  by  tax  sales.  Certainly,  the 
true  interest  of  both  parties  and  sound  public  policy  demand 
that  the  right  of  action  be  sustained  by  this  court.  These 
considerations,  it  must  be  presumed,  were  contemplated  by  the 
legislature,  and  were  sufficient  reasons,  in  the  exercise  of  its 
wisdom,  for  the  preservation  of  the  right  of  action  for  the 
recovery  of  taxes,  while  granting  a  special  and  more  summary 
remedy.  They  are  sufficient  grounds  to  authorize  tlie  presump- 
tion, in  the  absence  of  an  express  declaration,  of  a  legislative 
intention  to  that  effect. 

We  will  not  be  understood  to  hold  that,  in  ordinary  cases, 
where  no  special  circumstances  exist,  taxes  may  be  collected 
by  action.  But  simply  that  whore  the  rights  of  the  State,  or 
of  the  sub-divisions  of  the  State,  levying  taxes,  or  the  rights 
and  interests  of  the  tax'  payers,  may  be  better  entbrced  and 
protected  through  an  action  at  law  to  recover  taxes,  in  such  a 
case  that  remedy  may  be  presumed. 

VII.  We  come  to  the  consideration  of  the  second  branch 
of  this  case,  which  involves  the  liability  of  defendant  for  the 
taxes  levied  upon  the  rolling  stock.  A  preliminary  statement 
of  a  few  facts  not  before  mentioned  is  necessary.  The  defend- 
ant is  a  corporation,  existing  under  the  laws  of  the  State  of 
Illinois,  and,  during  the  year  1871,  the  period  for  which  the 
taxes  in  suit  were  assessed,  was  operating  a  line  of  railroad 
from  Dubuque  to  Sioux  City,  with  its  headquarters  for  the 
prosecution  of  this  ^business  in  the  first  named  city.  The 
engines  and  cars  of  defendant,  denominated  rolling  stock,  were 
used  by  the  defendant  in  operating  its  line  of  railroad  between 
the  two  cities  above  mentioned,  and  were  duly  assessed  at  the 
value  of  $300,000. 

It  is  claimed  that  the  rolling  stock  is  not  liable  to  taxation, 

under  the  decision  of  this  court  in  The  City  of  Davenport  v. 

6.  taxation:    The  M,  4&  M.  R.  Co,,  16  Iowa,  349.     It  was  held 

roiung  stock,   in  that  case,  that  the  city  of  Davenport,  having 

power  and  authority  under  its  charter  "  to  levy  and  collect 
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taxes  upon  all  taxable  property,  real,  personal  and  mixed, 
within  the  city,"  conld  not  tax  a  railroad  company  that  kept 
its  principal  bnsiness  office  therein  and  operated  a  railroad 
mnning  from  within  its  borders  to  another  point  in  the  State, 
upon  the  rolling  stock  used  in  operating  such  railroad.  The 
fiicts  of  the  case  do  not  differ  materially  from  those  of  the 
action  before  us.  The  property  called  rolling  stock  in  each 
instance,  was  used  all  along  the  lines  of  the  respective  roads 
as  business  required,  the  engines  and  cars  passing  over  the 
whole  length  of  the  roads  in  the  manner  that  is  customary  in 
operating  roads  of  like  character. 

All  of  the  Justices,  in  the  case  referred  to,  united  in  holding 
that  the  rolling  stock  of  the  railroad  was  not  taxable  by  the 
city  of  Davenport,  but  they  assigned  different  reasons  in  sup- 
port of  this  conclusion.  One  of  the  Justices,  (Lowe),  thought 
that  the  rolling  stock  is  a  part  of  the  road  itself,  and  not  taxa- 
ble separately  therefrom,  but  was  of  the  further  opinion,  in 
which  Cole,  J.,  concurred,  that  the  city  was  not  clothed  with 
power  to  tax  the  property,  either  real  or  personal,  of  railroads. 
"Weight,  Ch.  J.,  and  Dillon,  J.,  held  that  the  city  could 
impose  taxes  upon  the  property  of  the  railroad  situated  within 
its  limits,  but  were  of  the  opinion  that  the  rolling  stock  was  not 
taxable  on  the  ground,  as  we  understand  their  opinion,  that  it 
was  not  within  the  jurisdiction  of  the  city  for  the  purpose  of 
taxation.  They  concede  that  it  is  taxable  property,  but  was 
not  "  within  the  city,"  so  that  it  was  liable  to  city  taxation. 

Under  the  ruling  of  this  court  in  Dunleith  (&  Dubuque 
Bridge  Co.  v.  The  City  of  Dtibuque^  the  property  in  question 
is  taxable  and  subject  to  municipal  taxation,  if  within  the 
jurisdiction  of  the  city  for  that  purpose.  We  do  not  under- 
stand that  Weight,  Ch.  J.,  and  Dillon,  J.,  in  the  case  just 
referred  to,  express  views  as  to  the  power  of  the  city  to  tax 
the  property  in  conflict  with  our  later  decision,  but,  on  the 
contrary,  in  full  accord  with  it.  But,  as  a  question  of  law,  they 
held  that  the  property  was  not  taxable  by  the  city,  because,  in 
contemplation  of  law,  it  was  not  within  its  limits.  They  con- 
cnrred  with  the  other  members  of  the  court  in  holding  the 
property  exempt  from  taxation  on  the  ground  that  its  aitus 
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was  not  within  the  city.  The  points  of  law  then  determined 
by  them,  and  which  controlled  their  decision,  related  to  the 
situs  of  the  property.  They  hold  the  rolling  stock  to  be  per- 
sonal property,  and  not  a  part  of  the  road  itself.  Lowe,  J., 
holds  that  the  rolling  stock  is  a  part  of  the  road,  and  for  this 
reason,  as  we  understand  his  opinion,  can  have  no  such  aittis 
in  the  city  of  Davenport  as  to  entitle  said  city, ''  more  than  any 
other  town  or  city  through  which  it  passes,  to  tax  the  same  for 
municipal  purposes."  lie  further  states  the  position  and  rea- 
sons of  the  District  Court  leading  to  its  decision,  (Dillon,  J., 
then  occupying  that  bench,)  which  are  substantially  the  same 
as  announced  in  the  opinion  of  the  other  Justices  given  in  the 
case.  But  we  do  not  understand  they  rest  upon  the  ground 
on  which  he  bases  his  conclusion.  Cole,  J.,  while  concurring 
in  the  conclusion  of  Lowe,  J.,  does  not  reach  it  by  the  same 
course  of  reasoning,  nor  by  the  application  of  the  same  legal 
principles.  He  expresses  no  opinion  upon  the  questions  dis- 
cussed by  the  other  Justices  as  to  the  situs  of  the  rolling 
stock,  and  as  to  its  being  a  part  of  the  road  itself.  Upon  these 
questions  of  law  he  gives  no  opinion.  He  reaches  the  conclu- 
sion that  power  to  tax  the  property  of  the  railroad  was  not 
conferred  by  the  Jegislature  upon  the  city,  and  he  concurs  in 
no  other  point  made  by  Justice  Lowe,  or  the  other  judges. 

We  have,  then,  the  same  conclusion  reached  by  all  the 
judges,  while  differing  as  to  the  reason  and  grounds  upon 
which  it  is  based. 

Two  Justices  hold  the  property  to  be  taxable,  two  deny  it. 
Two  unite  in  holding,  as  a  matter  of  law,  that  the  property 
being  transitory  in  its  use,  its  situs  was  not  in  the  city; 
another  holds  that  its  situs  is  not  there  liecause  it  is  a  part  of 
the  road  itself;  the  other  expresses  no  opinion  on  these  ques- 
tions, but  bases  his  conclusion  on  the  absence  of  legislative 
authority  to  levy  the  tax.  Now  the  question  of  law  which 
controlled  the  decision  of  Wright,  Ch.  J.,  and  Dillon,  J.,  was 
the  doctrine  advanced  by  them  in  regard  to  the  situs  of  the 
property.  Lowe,  J.,  does  not  adopt  their  view  as  to  this  doc- 
trine, but  advances  another  whereby  he  announces  still  a  dif- 
ferent rule  of  law,  namely,  that  the  rolling  stock,  in  contem- 
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plation  of  law,  is  a  part  of  the  road.  That  Lowe,  J.,  did  not 
concur  in  the  doctrine  of  the  other  Justices  as  to  the  situs  of 
the  property,  is  made  very  plain  from  the  fact  that  he  holds 
it  to  be  a  part  of  the  road;  if  so,  its  situs  would  be  that  of  the 
road,  namely,  in  every  town,  township,  and  connty  through 
which  it  runs.  After  making  this  announcement  he  could 
hardly  be  expected,  in  the  next  paragraph,  to  say  that  it  is  not 
a  part  of  the  road;  that  it  is  personal  property,  and  that  its 
situs  was  not  in  Davenport,  because  it  was  used  along  the 
line  of  the  road. 

Now,  we  repeat  that  the  doctrine  of  the  situs  of  the  per- 
sonal property  announced  by  two  members  of  the  court,  the 
role  that  the  property  was  a  part  of  the  road  maintained  by 
another,  and  the  further  rule  announced  by  the  same  Jus- 
tice, and  assented  to  by  the  fourth,  all  pointing  toward  the 
same  result,  concurred  in  producing  the  decision  that  the  roll- 
ing stock  was  not  taxable.  But  of  these  diflferent  principles 
of  law,  two  Justices  at  most  concur  in  assenting  to  any  one  of 
them.  None  of  the  opinions  considered  alone  has  the  force  of 
a  decision  of  the  court,  because  no  one  of  them  is  concurred 
in  by  a  majority  of  the  Justices;  taken  collectively,  they  can- 
not be  regarded  as  binding  upon  us  in  the  character  of  a  pre- 
cedent. 

Let  us  in^juire  what  is  meant  by  the  term,  precedent,  and 
what  elements  in  a  case  is  to  be  followed  under  the  rule  stare 
decisis.  It  is  not  the  judgment  which  the  court  pronounces 
npon  the.  rights  of  the  parties  involved  in  the  suit.  A  judg- 
ment that  A.  recover  of  B.  $1,000  is  not  to  be  cited  as  a  pre- 
cedent in  a  subsequent  ca^e  to  support  the  right  of  C.  to 
recover  the  same  sum  from  D.,  for  the  judgment  is  simply  a 
conclusion  reached  by  the  application  of  rules  of  law  to  cer- 
tain facts.  We  are  to  look  farther  in  a  case  than  to  the 
judgment  to  find  that  which  constitutes  a  precedent.  It 
is  found  in  the  rules  of  law,  which  are  the  foundation  of  a  judg- 
ment. These  rules  constitute  the  formula  by  which  rights  of 
parties  are  to  be  determined.  When  settled  by  adjudication, 
<»urt8,  under  the  doctrine  stare  decisis^  are  required  to  apply 
them  to  subsequent  cases.     Upon  the  authority  of  the  decision 
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announcing  them  they  are  to  be  taken  as  correct  When  we 
look  to  a  case  which  is  called  a  precedent,  we  search  out  these 
rules  for  application  to  the  facts  in  dispute  before  us;  the 
judgment  therein  constitutes  a  rule  in  no  sense — it  is  evidence 
of  the  application  of  rules,  legal  formulae,  to  facts;  it  is  the 
formal  recognition  of  such  rules.  A  case  is  to  be  regarded  as 
a  precedent  when  it  furnishes  rules  that  may  be  applied  in 
settling  the  rights  of  parties.  These  rules  are  to  be  discov- 
ered in  the  opinions  of  the  judges,  and  constitute  the  reasons 
for  the  decision.  Lord  Mansfield  says:  "The  reason  and 
spirit  of  cases  make  law;  not  the  letter  of  particular  prece- 
dents." FisJier  V.  Prince^  3  Burrows,  1364.  And  Lord 
Holt  declares  that  "  the  reason  of  a  resolution  (judgment)  is 
more  to  be  considered  than  the  resolution  itself."  Cage  v. 
Action,  12  Mod.,  294. 

It  has  always  been  held  that  a  decision  of  a  court,  concurred 
in  by  less  than  a  majority  of  tlie  judges,  has  not  the  force  of  a 
precedent.  When  there  is  an  equal  division  of  opinion  in 
this  court,  the  decision  of  the  court  below  stands  affirmed. 
There  must  be  a  concurrence  of  a  majority  of  the  judges  upon 
the  principles,  rules  of  law,  announced  in  the  case,  before 
they  can  be  considered  settled  by  a  decision.  If  the  court  be 
equally  divided  or  less  than  a  majority  concur  in  a  rule,  no 
one  will  claim  that  it  has  the  force  of  the  authority  of  the 
court. 

It  is  of  frequent  occurrence  in  this  court  that  two  judges,  adopt- 
ing rules  that  are  not  recognized  by  the  others,  reach  thereby  con- 
7.  RKs  ADJu-  elusions  approved  by  all.      Who  would  claim  that 

DirATA:  pre-  i         ,  ,  i    i        i  -i  , 

cedent.  such  rules  are  to  be  regarded  as  law  announced  by 

this  court?  Certainly  it  cannot  be  claimed,  if  a  decision  be 
reached  by  the  adoption  of  diverse  rules  by  the  different  mem- 
bers of  the  court,  that  it  is  to  be  regarded  as  authority.  WtJ 
have  seen  that  the  rules  of  law  followed  in  a  decision  consti- 
tute what  we  call  a  precedent.  If  the  judges  do  not  agree 
upon  these  rules,  and  less  than  a  majority  concur  in  them,  the 
decision  is  not  authority.  Many  cases  are  found  where  this 
rule  is  applied.  Thus,  in  Woodf*uff  v.  Parham,  8  Wal.,  128, 
the  United  States  Supreme  Court  refused  to  follow  another 
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decision  of  the  same  court,  License  Cases,  5  How.,  504, 
remarking  that  "  The  separate  and  diverse  opinions  delivered 
by  the  judges  on  that  occasion,  leave  it  very  doubtful  if  any 
material  proposition  was  decided,  though  the  precise  point  we 
have  here  argued  was  before  the  court  and  seemed  to  require 
solution.''  So  the  case  of  Forrest  v.  Kissam^  7  Hill,  463,  was 
declared  in  the  subsequent  case  of  People  v.  Cole^  43  K.  Y., 
508,  to  be  of  no  authority  for  the  reason  that  the  groimds  of 
the  different  opinions  do  not  accord,  and  it  is  therefore  impos- 
sible to  determine  upon  what  principles  the  decision  is 
planted.  In  Mansfield  v.  Doolin^  4  C.  L.,  17,  (Irish  Reports) 
a  case  was  not  followed  as  authority  because  *'  the  judgments 
of  the  several  members  of  the  court  proceeded  on  different 
grounds."  But  a  multiplication  of  authorities  is  quite  unnec- 
essary to  sustain  a  proposition  so  clearly  established  by  reason 
and  principle. 

Now  what  principle,  what  rule  of  law,  what  legal  formula, 
which  may  be  applied  to  the  rights  of  the  parties  in  the  case 
before  us,  was  settled  in  The  City  of  Davenport  v.  The  M, 
db  M.  B.  Co.i  We  reply,  not  one.  At  the  risk  of  repe- 
tition, we  will  state  succinctly  the  principles  or  rules  of  law 
announced  in  the  diflTerent  opinions: 

1.  Wbioht,  Ch.  J.,  and  Dillon,  J.,  hold  that  the  sitits  of 
the  rolling  stock  is  not  in  the  city.  They,  therefore,  hold  the 
city  cannot  levy  taxes  upon  that  property.  They  do  not  agree 
with  Lowe  and  Cole,  JJ.,  in  the  niles  they  announce. 

2.  Lowe,  J.,  holds  that  the  rolling  stock  is  a  part  of  the 
road,  and  that  as  there  is  no  law  authorizing  the  levy  of  taxes 
thereon,  it  is  not  taxable  property.  He  does  not  agree  with 
Wright,  Ch.  J.,  and  Dillon,  J.,  in  the  rule  announced  by 
them. 

3.  Cole,  J.,  concurs  with  Lowe,  J.,  that  the  property  is  not 
taxable  on  the  ground  that  there  is  no  enactment  to  that  effect. 
He  makes  no  other  point  and  announces  concuri'ence  with  no 
other  view  taken  by  the  other  judges. 

Now  but  two  judges  agree  upon  any  one  rule  announced. 
That  the  property  is  taxable  by  the  city  this  court  lias  decided 
in  Dufdeith  <&  Duhuque  Bridge  Co,  t;.  The  City  of  Duhuque^ 
Vol.  xxxrx. — 6 
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9upra.  That  question  is  out  of  the  way.  The  other  rules 
found  in  the  different  opinions  are  those  announced  by 
Wbight,  Cn.  J.,  and  Dillon,  J.,  as  to  t\ie  sVxiS  of  the  prop- 
erty and  the  other  one  advanced  by  Lowe,  J.,  that  the  rolling 
stock  is  a  part  of  the  road.  Two  judges  agree  to  the  first;  one 
to  the  last.  In  neither  case  can  the  rule  be  considered  as  sup- 
ported by  the  authority  of  the  court.  We  are  not  prepared  to 
sanction  either  of  them  upon  principle. 

We  have  been  thus  particular  in  examining  the  character 
and  nature  of  the  decision  in  question  to  determine  whether 
its  doctrines  ought  to  have  the  force  of  res  adjudicat<i.  We 
confess  an  obligation  to  adhere  to  former  decisions  of  this 
court,  and  we  will  not,  except  they  appear  flatly  in  opposition 
to  legal  principles,  disregard  them.  In  our  opinion,  it  is  quite 
as  important  to  have  the  law  firmly  settled  as  wisely  settled. 
Oscillating  decisions  of  a  court  of  last  resort  tend  to  dis- 
turb the  .tenure  of  property  and  the  rights  of  the  people, 
and  weaken  confidence  in  the  courts.  But  it  will  hardly  do 
to  push  the  doctrine  of  stare  decisis  so  far  as  to  bind  this 
court  by  the  opinion  of  less  than  a  majority  of  the  occupants 
of  its  bench  at  the  time.  The  rules  of  law  announced  by 
the  different  Justices  of  this  court  in  The  City  of  Daven- 
port V,  The  M.  di  M,  R.  Co,^  in  our  opinion,  cannot  be 
regarded  as  a  decision  of  the  court  having  the  force  of  a  pre- 
cedent. 

It,  therefore,  becomes  our  duty  to  determine  the  questions 
in  the  case  before  us  involving  the  liability  of  the  defendant 
for  the  taxes  upon  the  rolling  stock  upon  principle  and  decis- 
ions of  other  courts,  for  the  question  has  not  been  determined 
here.  Of  course,  we  will  give  due  weight  and  consideration 
to  the  reasoning  found  in  the  different  opinions  in  Davenp-iH 
V,  The  M,  dh  M,  li,  Co,  treating  upon  the  question  we  have 
now  to  determine. 

VIII.  We  will  first  inquire  whether  the  property  in  ques- 
tion is  taxable  here,  being  owned  by  a  corporation  existing 

g  . .  under  the  laws  of  another  State,  but  doing  busi- 

•  ness  in  this  State,  and  using  the  property  in  the 

prosecution  of  such  business.    Upon  this  point  there  can  be 
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no  donbt,  for  it  is  expressly  provided  by  statute  that  all  prop- 
erty, real  and  personal,  within,  the  State^  not  exempted  by 
law,  is  subject  to  taxation,  and  "property  situated  in  this 
State,  belonging  to  any  bank  or  company,  incorporated  or 
otherwise,  whether  incorporated  by  this  or  any  other  State," 
is  expressly  enumerated  in  the  list  of  taxable  property.  Rev. 
§712. 

IX.'  The  next  inquiry  is,  where  may  such  property  be 
assessed  and  taxed?  Rev.  §  714,  provides  for  the  assessment 
of  property  in  the  following  paragraph:  "  Every  inhabitant 
of  the  State,  of  full  age  and  sound  mind,  shall  assist  the 
assessor  in  listing  all  property  subject  to  taxation  in  this  State 

^ . .  of  which  he  is  the  owner,  or  has  the  control  or 

^^^'  management,  in  the  manner  hereinafter  directed; 

the  property  of  *****  a  body  corporate,  company, 
society  or  partnership,  by  its  principal  accounting  officer, 
agent  or  partner."  Section  725  makes  other  provisions  as  to 
the  duty  of  an  agent  having  in  his  possession  or  under  his 
control  and  management,  the  property  of  another,  to  list  the 
same.  Section  716  directs  that  "any  person  required  to  list 
property  belonging  to  another  shall  list  it  in  the  same  county 
in  which  he  would  be  required  to  if  it  were  his  own;"  and  § 
719  provides  that  "  if  the  owner  resides  out  of  the  county,  it 
shall  be  listed  by  the  agent  or  person  having  charge  of  the 
same."  Section  734  makes  it  the  duty  of  the  assessor  "  to 
list  each  person  in  his  township,  and  to  assess  all  the  property, 
personal  and  real,  therein." 

As  we  have  before  remarked,  it  is  settled  by  a  decision  of 
this  court,  {Durdeitk  <&  Dubuque  Bridge  Co.  t?.  Duhujue^ 
mpra\  that  the  property  in  question  is  taxable  under  the 
laws  of  the  State;  if  it  be  within  the  jurisdiction  of  the  city 
it  is  subject  to  municipal  taxation.  In  our  opinion  the  statu- 
tory provision,  abovecited,  determines  that  the  property  in  ques- 
tion is  to  be  listed  in  the  city  of  Dubuque,  and  is  there  taxable. 
If  it  is  property  that  may  be  assessed  and  taxed  for  Ststte  and 
county  purposes  in  the  township  in  which  Dubuque  is  sit- 
uated, and  the  officers  or  agents  of  defendant,  whose  duty  it 
is  to  list  the  property,  are  taxable  for  property  of  like  char- 
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acter  in  the  city,  it  is  very  plain  that  it  may  be  assessed  and 
taxed  by  the  city,  for  it  is  in  that  case  "  taxable  property 
within  its  limits." 

Now  recurring,  very  briefly,  to  the  character  of  the  prop- 
erty, we  remark  that  it  consists  of  engines  and  cars  used  in 
operating  the  road  throughout  its  whole  length.  By  this  we 
do  not  mean  that  the  cars  and  engines  are  used  continuously 
at  one  particular  place  on  the  road,  but  each  one  is  used  over 
the  whole  line:  The  property  is  thus  continually  in  a  state 
of  transition,  and  literally  is  in  continual  motion.  It  has, 
outside  of  Dubuque,  no  place  of  rest.  The  person  whose  duty 
it  is  to  assess  the  property,  is  an  inhabitant  of  the  city  of 
Dubuque,  for  the  head  quarters  of  defendant  for  the  manage- 
ment and  control  of  the  .rolling  stock  are  there.  Tlie  property, 
in  contemplation  of  law,  is  in  his  possession;  as  a  matter  of 
fact  it  is  under  his  control.  When  elsewhere  than  in  the  city 
of  Dubuque,  it  is  in  motion;  if  not  absolutely  so,  it  is  only 
waiting  for  an  opportunity  or  occasion  to  move.  These  being 
the  facts,  it  appears  to  us  that  the  proper  manager  of  defend- 
ant's aflfairs  is  required  to  list  the  property  in  Dubuque. 

X.  As  a  rule  of  law,  the  sUus  of  personal  property  is  deter- 
mined by  the  domicile  of  the  owner.     This  is  tnie  as  to  ques- 

10. : — :  tions  affecting  the  sale,  distribution,  and  right  of 

ingstocic.  possession  thereof.  But  the  doctrine  would  not 
relieve  such  property  from  taxation  under  statutes  of  the 
character  of  those  of  this  State  above  quoted,  when  the  owner 
is  a  non-resident,  and  the  property  is  within  the  State.  This 
point  demands  no  further  attention. 

But  the  doctrine  is  not  without  force  and  application  to" 
support  the  conclusion  that  the  property  in  question  is  subject 
to  assessment  and  taxation  by  the  city  of  Dubuque.  The  offi- 
cer or  agent  who  has  control  of  the  property,  stands  in  the 
place  of  the  owner,  and  its  situs  for  all  purposes  of  taxation; 
unless  otherwise  prescribed,  is  his  place  of  business.  Super- 
visors of  Tazewdl  Co,  v.  Davenport,,  40  111.,  197;  Sangamon 
(&  Morgan  R.  R,  Co.  v.  County  of  Morgan^  14  111.,  163; 
British  Commercial  Life  Ins.  Co.  v.  Commissioner  of  Taxes^ 
31  N.  Y.,  32.   The  transitory  character  of  the  property  renders 
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this  view  necessary  in  order  to  subject  it  to  taxation  at  all,  and 
that  it  is  not  exempt  therefrom  we  hav^e  seen,  and  that  it  ought 
to  escape  just  taxation  no  one  will  claim. 

A  resident  of  the  State,  owning  property  which  is  used  in 
different  counties  or  localities,  without  its  having  in  any  one 
an  actual  situSj  would  be  taxed  thereon  in  the  place  of  busi- 
ness at  which  he  managed  such  property.  But  in  case  a  resi- 
dent owns  personal  property  actually  situated  in  a  county 
different  from  his  place  of  residence,  he  is  taxed  in  the  county 
where  the  property  is  found.  Such  is  the  effect  of  Rev,,  § 
717.  It  contemplates  that  the  property,  in  order  to  be  taxed 
out  of  the  county  of  his  residence,  shall  be  in  a  permanent 
manner  used  where  it  is  assessed. 

The  keeper  of  a  livery  stable  or  the  proprietor  of  a  line  of 
stages  may  have  property  that  is  transitory,  actually  in  motion 
at  all  times  when  not  necessarily  at  rest,  as  demanded  by  the 
nature  of  his  animals,  or  for  repairs  of  his  vehicles.  The  situs 
of  such  property,  for  the  purpose  of  taxation,  is  the  place  of 
business  of  the  owner.  The  rolling  stock  of  defendant  is  used 
in  the  same  way,  and  is  governed  by  the  same  rules.  The 
manager  or  agent  of  defendant  for  the  State,  being  required 
to  list  the  property,  must  do  so  as  though  it  were  his  own. 
His  place  of  business  is  Dubuque.  There  his  property,  were 
it  used  in  a  like  manner,  would  be  taxable,  and  there  must 
defendant's  be  listed  and  taxed. 

These  views,  we  think,  are  supported  by  the  following  cases: 
Hunter  v.  Supervisors y  33  Iowa,  376;  The  Board  of  Supervi- 
sors v.  Davenport,  40  111.,  197;  Sangaraon  cfe  Morgan  R,  St. 
.  Co,  V.  The  County  of  Morgan^  et  al,,  14  111.,  163;  St,  Louis  v. 
Wiggins  J^erry  Oo,^  40  Mo.,  582;  British  Com.  Life  Ins,  Co, 
V,  tommWs  of  Taxes,  31  N.  Y.,  32;  Sacrame'*to  v,  California 
Stage  Co,,  12  Cal.,  134;  People  v.  Niles,  35  Cal.,  282;  Conroe 
,v,  Nat,  Protection  Ins,  Co,,  10  How.  Pr.,  403;  Huhhard  v, 
Nat,  Protection  Ins,  Co,,  11  Id.,  149;  Stats  v.  llaight,  1 
Vroom,  428;  Thorn  v.  Cen,  R,  R,  Co,,  2  Dutcher,  125. 

XII.  We  will  proceed  very  briefly  to  notice  the  objections 
to  the  foregoing  conclusion  raised  in  the  opinion  of  the  dif- 
ferent Justices  in  The  City  of  Davenport  v.  The  M,  c6  M, 
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R.  Co.y  svpra.  It  is  first  said  by  Mr.  Justice  Lowe,  "  that 
11. :  — :  the  rolline:  stock  of  a  railway  is  a  part  and  parcel 

objections  ,.   .  %  .       ,,.»*     t  .    .         ,  .  ,      . 

considered,  ot  the  Foad  itseli."  lu  our  opiinoii  this  conclusion 
of  law  18  utterly  inadmissible,  because  it  directly  contradicts 
facts,  and  we  know  of  no  legal  fiction  that  will  be  permitted 
8  »  boldly  to  fly  in  the  face  of  truth.  The  rolling  stock  is  per- 
sonal property;  the  road  is  real  pmperty.  Sangamon  i& 
Morgan  R,  Co,  v.  County  of  Morgan^  14  Ills.,  164.  How 
can  the  first  be  a  part  of  the  last?  The  rolling  stock  is  used 
upon  the  road.  A  farmer  uses  his  plows,  horses,  reapei-s,  etc., 
upon  his  farm ;  the  property  of  all  is  in  one  owner,  but  it 
could  not  be  thought  by  any  one  that  this  personal  property 
was  only  a  part  of  the  realty.  A  wagon  and  teiim  are  used 
upon  a  turnpike  road,  and  a  boat  upon  a  canal;  now  if,  in 
each  case,  the  property  in  the  vehicle  or  vessel  was  held  by  the 
proprietors  of  the  road  or  canal,  then  it  would  follow,  if  the 
conclusion  of  the  learned  and  distinguished  Justice  be  correct^ 
that  the  wagon  and  horses  are  a  part  of  the  road  and  the  boat 
a  part  of  the  canal!  But  the  position  is  so  obviously  untenable 
that  nothing  can  be  said  in  its  refutation  of  more  force  than 
its  bare  announcement.  See  the  case  last  cited  for  an  answer 
to  the  doctrine. 

XII.  The  conclusion  of  Dillon,  J.,  and  Wmairr,  Cii.  J., 
is  based  upon  the  ground  that  if  the  proi>erty  is  held  to  be 
taxable  by  the  city  wherein  the  principal  place  of  business  of 
the  corporation  is  situated,  it  may  be  taxed  likewise  in  every 
other  town  and  city  on  the  line  of  the  road.  This 
result  they  reach  upon  the  authority  of  Baldwin  v.  The 
M,  (£  M,  R,  R.  Co,y  5  Iowa,  518,  and  Richardson  v. 
The  B.  i&  M.  R.  Co.^  8  Iowa,  260,  which  they  cite  as  holding 
that  the  residence  of  the  corporation  is  all  along  the  road — in 
every  place  through  which  it  passes.  It  is  a  sufficient  answer 
to  this  equally  inadmissible  conclusion  to  say,  that  the  cases 
cited  in  its  support  relate  to  the  place  of  bringing  suits 
against  corporations,  and  construe  statutes  upon  that  subject. 
They  are  not  upon  the  subject  of  taxation,  nor  do  they  involve 
any  question  relating  thereto. 

The  argument,  that  if  the  corporation  may  be  taxed  in  the 
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city  wherein  are  its  headquarters,  it  may  therefore  be  taxed  by 
all  other  cities  through  which  its  road  runs,  may  be  answered 
by  the  simple  statement  that  property  can  be  but  once  taxed, 
and  when  a  right  is  established  to  tax  by  one  city,  that  fact 
itself  is  conclusive  that  no  other  municipality  possesses  the 
power. 

It  is  conceded  by  all  that  justice  demands  all  property  of 
the  State,  not  exempt  by  law,  shall  be  subject  to  taxation ;  that 
no  person  or  class  of  persons,  whether  natural  or  artificial, 
should  escape  the  burdens  of  supporting  the  government. 
Corporations  should  have  no  greater  exemptions  in  the  matter 
of  taxation  than  are  extended  to  every  citizen  of  the  State. 
That  such  is  the  spirit  and  intention  of  the  law  we  have  no 
doubt  Indeed,  the  language  of  the  supreme  law  of  the 
State  on  this  subject  is  as  follows:  "  The  property  of  all  cor- 
porations for  pecuniary  profit  shall  be  subject  to  taxation,  the 
same  as  that  of  individuals."  Constitution,  Art.  8,  §  2.  In 
our  opinion,  the  spirit  of  this  constitutional  provision  is 
repeated  in  the  statutes  to  which  we  have  referred,  and  we 
think  it  was  the  intention  of  the  legislature  that  all  personal 
property  of  railroad  corporations,  including  rolling  stock, 
should  be  taxed  the  same  as  property  of  like  character  owned 
by  the  citizens  of  the  State. 

Onr  views,  as  we  have  expressed  th^m,  carry  out  this  spirit 
and  intention  which  is  plainly  discovered  in  the  statutes  them- 
selves, and,  as  they  are  in  harmony  with  right  and  justice,  we 
are  fully  satisfied  with  the  conclusions  to  which  they  lead  us. 

The  judgment  of  the  court  in  disallowing  the  tax  to  the 
amount  of  $50  upon  the  depot  building  is  correct,  as  the  same 
property  is  covered  by  an  assessment  under  another  description. 

The  judgment  of  the  District  Court  will  be  aflirmed  on 
defendant's  appeal,  and  reversed  on  the  appeal  of  plaintifi*. 

Affirmed  on  Defendant's  Appeal. 

Reversed  on  Plaintiff's  Appeal. 

Bat,  J.,  concurs  in  the  conclusions  reached  in  the  foregoing 
opinion.    Upon  the  proposition,  however,  that  the  city  has  a 
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vested  right  in  the  taxes,  he  expresses  no  opinion,  reaching  the 
same  conclusion  upon  the  other  line  of  argument  expressed  in 
tlie  opinion.  He  holds  the  section  of  the  statute  in  question 
to  be  unconstitutional  and  void. 

Miller,  Ch.  J.,  concurs  in  all  conclusions  except  as  to  the 
liability  of  the  rolling  stock  to  taxation.  His  mind  is  brought 
to  a  concurrence  upon  the  points  of  the  argument  by  consid- 
erations stated  in  a  separate  opinion. 

Cole,  J.,  dissents  in  toto  to  the  foregoing  opinion.  His 
views  are  fully  expressed  by  himself. 

The  judgment  upon  defendant's  appeal  is  aflSinned  upon  the 
concurrence  of  a  majority  of  the  court,  and  affirmed  upon 
plaintiff's  appeal  by  reason  of  an  equal  division  in  the  opin- 
ions of  the  judges — Beck  and  Day,  J  J.,  holding  that  on 
plaintiff's  appeal  the  judgment  should  be  reversed,  while 
Miller,  Ch.  J.,  and  Cole,  J.,  hold  it  should  be  affirmed.* 

Affirmed. 

Miller,  Ch.  J. — I.  I  concur  in  the  conclusion  of  the  forego- 
ing opinion  holding  the  9th  section  of  chapter  26,  Laws  of  the 
Fourteenth  General  Assembly,  to  be  unconstitutional  and 
void.  I  base  my  concurrence  upon  the  single  ground  that  that 
section,  in  attempting  to  release  railroad  corporations  from 
the  payment  of  city  taxes  levied  upon  their  property  alike 
with  that  of  individuals  within  the  city  limits,  is  in  plain  con- 
flict with  the  second  section  of  Article  eight  of  the  State 
Constitution,  which  declares  that  "  the  property  of  all  corpo- 
rations for  pecuniary  profit  shall  be  subject  to  taxation  the 
same  as  that  of  individuals."  My  views  at  more  length  are 
stated  in  The  City  of  Davenport  v.  The  Chicago^  Rock 
Island  (&  Pacific  R.  Coj  38  Iowa,  633.  I  do  not  deem  it 
proper  to  repeat  them  here.     Holding  the  act  invalid  on  this 

♦Note.— The  arfiruments  of  counsel  in  The  City  of  Davenport  t?.  The  Chic- 
ago, Rock  Island  dt  Pacific  R.  Co,,  38  Iowa,  633,  upon  points  discussed  in 
the  foregoing^  opinion,  were  considered  before  the  decision  in  this  caae. 
Messrs.  D.  Rorer,  Cook,  Richman  &  Bruning,  T.  F.  Withrow  and  Edmonds 
&  Ransom  submitted  arguments  for  defendant  in  that  case,  and  J.  N.  Rogers 
for  plaintiff. 
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ground,  I  do  not  deem  it  necessary  to  express  an  opinion  upon 
the  question  whether  the  plaintiff  had  such  a  vested  interest 
in  the  taxes  levied  upon  the  property  of  the  defendant  within 
the  city,  at  the  time  of  the  passage  of  the  act  releasing  the 
same,  that  the  legislature  could  not  constitutionally  pass  the 
enactment. 

11.  In  respect  to  the  question  whether  the  rolling  stock  of 
the  railroad  was  subject  to  taxation  by  the  city  authorities  and 
12.TAXATI0K:  for  city  purposes,  I  am  of  the  opinion  that  the 
rolling  Stock,  eases  of  The  City  of  Davenport  v.  The  M.  <& 
M.  li.  R  Co.,  16  Iowa,  348,  and  The  Dubuque  &  Siov-x  City 
RaUrodd  Company  v.  The  City  of  Duhuqxis,  17  Iowa,  120, 
have  settled  the  law  adversely  to  the  plaintiff.  It  seems  to 
me  to  be  impossible  to  construe  those  cases  as  not  deciding 
that  the  city  of  Davenport  in  one  case,  and  the  city  of 
Dubuque  in  the  other,  had  no  power  to  levy  taxes  for  munici- 
pal purposes  upon  the  rolling  stock  of  a  railroad  company 
which  has  its  principal  place  of  business  in  the  city.  In  each 
case  the  right  to  levy  and  collect  such  tax  was  claimed  by  the 
city,  and  in  each  case  the  decision  denied  the  power.  In  the 
case  first  named  Lowe,  J.,  in  his  opinion,  says  that  the  court 
^  unite  in  holding  that  the  plaintiff  has  no  power  to  tax  the 
rolling  stock  of  said  company  for  revenue  purposes,  (although 
upon  different  grounds.")  Mr.  Justice  Dillon  holds  that,  in 
legal  contemplation,  the  railroad  corporation  does  not  solely 
reside  "  within  the  city  "  of  Davenport  in  such  a  sense  as  that 
its  rolling  stock  is  taxable  therein,  but  "  it  is  rather  to  be 
considered  as  residing  in  the  counties  and  places  through 
which  the  road  passes  and  in  which  it  transacts  its 
business,"  and  he  denies  the  power  of  the  city  to  tax  such 
property  as  property  "within  the  city."  Weight,  Ch.  J., 
concurred  with  the  opinion  of  Dillon,  J.  Cole,  J.,  held 
that  the  legislature  had  not  granted  the  authority  to  tax 
the  property  of  a  railroad  corporation  by  an  assessment  upon 
its  value,  or  otherwise  than  in  the  manner  prescribed  by  sec- 
tion 462,  of  the  Code  of  1851,  which  was  through  the  shares 
of  the  stockholders,  or  under  chapter  173,  of  the  Laws  of 
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1862,  which  imposed  a  tax  of  one  per  cent,  on  the  gross 
receipts  of  the  road.* 

While  Mr.  Justice  Cole  denied  the  power %to  levy  any  tax 
whatever  upon  any  of  the  property  of  the  railroad  company, 
the  other  members  of  tlie  court  agreed  that  no  authority 
resided  in  the  city  to  tax  the  rolling  stock  of  the  coiupany. 
In  the  Dubuque  i&  Sioux  City  Railroad  Compiny  v.  TIhe 
City  of  Duhuque^  aupra^  the  court,  in  the  opinion  per  Cole, 
J.,  say:  "As  to  the  right  of  the  city  to  levy  taxes  upon  the 
rolling  stock  of  the  plaintiff,  this  court  is  a  unit,  in  its  agree- 
ment with  the  court  below,  for  the  reasons  stated  in  the  case  of 
The  City  of  D<wenport  v.  Mississippi  <Ss  Missouri  Railroad 
Companyy^nd  the  judgment  of  the  District  Court  thereon  is 
therefore  aflSrmed."  The  court  below  Jield  that  the  City  of 
Dubuque  had  no  power  to  levy  taxes  for  municipal  purposes, 
upon  the  rolling  stock  of  the  plaintiff  which  had  its  principal 
place  of  business  within  the  city. 

Believing  that  these  cases  fairly  decide  this  question  as  to 
the  power  of  the  plaintiff  to  tax  the  rolling  stock  of  the  defend- 
ant, and  since,  as  an  original  question,  it  would  not  be  free 
from  doubt,  I  am  not  disposed  to  overrule  them.  Following 
the  doctrine  there  decided,  I  hold  that  the  plaintiff  had  no 
power  to  levy  taxes  upon  the  rolling  stock  of  the  defendant, 
and  therefore  is  not  entitled  to  recover  them  in  this  action. 
In  this  conclusion  Mr.  Justice  Cole  concurs. 

III.  In  regard  to  the  right  of  the  plaintiff  to  maintain 
this  action  for  the  collection  of  the  taxes  to  which  it  is  enti- 
tled, I  express  no  opinion.  The  question  was  not  raised  in 
any  manner  in  the  court  below,  and  it  is  not  a  jurisdictional 
question  that  may  be  raised  for  the  lirst  time  in  argument  in 
this  court.  For  a  further  expression  of  my  views  on  this  point 
I  refer  to  I7ie  City  of  Da^venport  v.  The  Chicago^  Rock  Island 
(&  Pacific  Railroad  Company ^  supra. 

Cole,  J.,  dissenting, — The  real  merits  of  this  controversy, 
as  well  as  the  just  and  legal  force  of  the  questions  involved  in 
it,  and  discussed  in  the  several  opinions,  will  be  better  and 
more  truly  and  fully  apprehended  by  a  statement  of  a  few 
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Ikcts,  in  addition  to  those  preceding  the  opinion  of  Mr.  Jus- 
tice Beck. 

By  the  Code  of  1851,  Sec.  462,  it  was  enacted  that  the  "  prop- 
erty of  corporations  or  companies  constructing  canals,  rail- 
14  TAXATioif :  w*y^>  plank  roads,  turnpike  roads,  and  similar 
"***'***^-  improvements  is  taxed  through  the  shares  of  the 
stockholders.  *  *  *  */'  it  also  provided  for  the 
manner  of  enforcing  the  payment  of  such  taxes;  and  it  also 
enacted  that  all  property,  real  and  personal,  in  the  State,  is 
subject  to  taxation.  This  statute  continued  unchanged  till 
1858,  when  it  was  enacted  that  "  the  property  of  corpora- 
tions or  companies  constructing  canals,  railways"  *  *  ^ 
etc.,  "shall  be  taxed  through  the  shares  of  the  stockholders" 
*  *  *;  and  also  provided  a  supposed  more  effective 
manner  of  enforcing  the  payment  of  such  taxes.  Sec.  7,  Oh. 
152;  Laws  of  1858.  This  act  also  provided  that  all  property 
in  the  State,  real  and  personal,  shall  be  listed,  assessed  and 
taxed.  lb.,  Sees.  11  and  12.  These  sections,  too,  were  after- 
wards re-enacted,  and  became  Sees.  719  and  720  of  the  Kevis- 
ion  of  1860,  and  are  now  in  force  as  Sec.  872  of  the  Code  of 
1873. 

These  two  acts  were  the  only  laws  ever  enacted  in  this 
State  for  the  taxation  of  railroad  property,  until  the  enact- 
ment of  Sec.  16,  Ch.  173  of  Laws  of  1862,  approved  April,  8, 
1862,  and  which  took  effect  by  publication,  April  25,  1862. 
This  act  provided  for  a  tax  of  one  per  cent,  on  the  gross 
receipts  of  each  railroad  company  for  each  year;  that  the 
report  of  such  receipts  should  be  made  under  oath  to  the 
State  treasurer,  on  or  before  the  first  day  of  February  of  each 
year,  and  the  taxes  should  be  paid  to  the  State  treasurer  on 
or  before  the  fifteenth  day  of  February,  aft;er  which  time  they 
became  delinquent,  and  subject  to  penalties  and  interest;  that 
the  State  treasurer  should  retain  the  taxes  so  paid,  and  appor- 
tion one-half  thereof  to  the  several  counties  through  which  the 
road  runs,  according  to  the  number  of  miles  in  each.  The 
section  concludes  as  follows:  "The  tax  herein  provided  for 
sludl  be  in  lieu  of  all  taxes  for  any  and  all  purposes  on  the 
K»d.bed,  track,  rolling  stock,  and   necessary  buildings  for 
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operating  tbeir  road.  But  other  property  belonging  to  Bach 
company,  whether  personal  or  real,  shall  be  taxed  as  property 
of  individuals  in  the  respective  counties  in  which  the  same 
may  lie." 

This  act  continued  in  forCe  till  the  enactment  of  Sec.  1,  Ch. 
196,  of  Laws  of  1868,  which  took  effect,  April  28,  1868;  and 
this  latter  act  was  the  same  in  substance  as  the  one  it  amended 
— it  simply  required  the  company  to  state  the  number  of 
miles  of  road  in  each  county,  and  provided  for  ascertaining 
the  gross  receipts,  in  case  the  company  failed  to  report;  but 
it  required  or  levied  the  same  tax,  and  concluded  with  the 
same  paragraph  as  above  quoted. 

The  only  other  act,  respecting  the  taxation  of  railroad  prop- 
erty, ever  passed  by  the  legislature,  prior  to  the  one  in  contro- 
versy in  this  case,  was  Ch.  106  of  Laws  of  1870.  The  firs*:  sec- 
tion provides  for  a  report  by  each  railroad,  annually,  of  its 
gross  receipts.  The  second,  for  a  levy  by  the  state  treasurer 
of  a  tax  on  such  gross  receipts,  per  mile,  of  one  per  cent  on 
the  first  $3,00',  two  per  cent,  on  the  next  $8,000,  and  three 
per  cent,  on  all  over  $6,000.  The  third,  that  the  treasurer 
may  collect  the  tax,  without  process,  by  seizing  and  selling 
property.  The  fourth  apportions  the  tax,  one-fifth  to  the 
State,  and  four-fifths  to  the  counties  in  proportion  to  the  nam- 
ber  of  miles  of  road  in  each.  The  fifth  provides  for  ascertain- 
ing the  gross  receipts  in  case  the  companies  fiiil  to  report 
them,  and  a  penalty  for  such  failure,  and  concludes  with  the 
same  paragraph  as  above  quoted.  The  sixth  refers  to  Missis- 
sippi and  Missouri  River  bridges,  and  the  seventh  repeals  all 
acts  inconsistent  with  it 

After  this  act  was  passed,  and  in  October  1871,  in  the  case, 
of  The  />.  <fe  Z>.  Bridge  Co,,  v.  The  CUy  of  Duhuque,  32 
Iowa,  427,  it  was  held  by  a  majority  of  this  court,  (the  writer 
hereof  dissenting),  that  the  provision  contained  in  each  of  the 
acts  and  quoted  above,  to-wit:  "The  tax  herein  provided  for 
shall  be  in  lieu  of  all  taxes  for  any  and  all  purposes  on  the 
nmd  bed,  track,  rolling  stock  and  necessary  buildings  for 
operating  the  road,"  did  not  mean  "  in  lieu  of  all  taxes  for 
any  and  all  jmrpoeeSy^^  bat  only  in  lien  of  aU  taxes/<?r  State 
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and  county pwrposes^  and  that  mtmicipal  taxes  might,  in  addi- 
tion thereto,  be  levied  thereon.  This  construction  of  the  lan- 
guage of  the  several  statutes  was  a  complete  surprise,  not  only 
upon  railroad  companies,  the  legislature  and  the  people,  but 
also,  as  it  seemed  to  the  writer  of  this,  upon  any  recognized 
principle  and  rule  for  the  construction  of  statutes. 

The  legislature  which  met  in  January,  1872,  and  shortly 
after  this  decision  was  made  and  announced,  adopted  an  act 
providing  an  entirely  different  method  for  the  assessment  of 
this  property  and  the  taxation  of  railroad  companies.  Ch.  26, 
Laws  1872.  And  for  the  manifest  purpose  of  correcting  the 
error  of  language  used  by  the  legislature,  or  the  erroneous 
construction  placed  by  a  majority  of  this  court  upon  the  lan- 
guage of  the  previous  acts  above  quoted,  and  of  effectuating 
the  (to  them)  known  legislative  intent  in  enacting  and  re-enact- 
ing the  same,  they  provided  as  follows:  "Sec.  9.  Every  rail- 
road company  which  shall  have  paid  all  taxes  on  gross  earn- 
ings provided  for  by  chapter  106  of  the  Acts  of  the  Thirteenth 
Greneral  Assembly,  (Laws  of  1870)  shall  be  released  from  the 
payment  of  all  other  taxes  which  may  have  been  levied  upon 
the  road  bed,  right  of  way,  track,  rolling  stock,  and  necessary 
buildings  for  operating  their  road,  and  no  taxes  for  prior  years, 
for  State,  county,  municipal,  or  for  any  other  purpose  for 
which  any  tax  can  be  levied  imder  the  laws  of  the  State  up  to 
the  first  of  January  last,  shall  be  collected  from  any  such  rail- 
road company  on  such  property."  And,  as  if  to  make  assur- 
ance doubly  sure,  avoid  any  claim  to  the  taxes  under  prior 
laws  and  remove  any  doubt  respecting  their  repeal  by  impli- 
cation, the  legislature  expressly  repealed  such  prior  laws  by 
enacting: — '*Sec.  13.  All  laws  ♦nd  parts  of  laws,  inconsistent 
with  the  provisions  of  this  act,  are  hereby  repealed." 

Under  these  facts  and  circumstances  this  action  was  brought, 
December  24, 1872,  as  an  ordinary  action  at  law,  to  recover 
the  municipal  taxes  assessed  by  the  City  of  Dubuque  in  1871, 
upon  the  road  bed,  right  of  way,  track,  rolling  stock,  buildings 
and  supplies  for  operating  the  road.  It  is  conceded  that  the 
plaintiff  cannot  recover,  if  the  act,  last  above  quoted,  is  valid. 
The  plaintiffs'  counsel,  therefore,  claim  and  insist  that  such 
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act  is  unconstitutional  and  invalid;  and  this,  upon  two 
grounds: 

First,  It  is  claimed  by  plaintiff's  counsel  that  the  plaintiff, 
the  city  of  Dubuque,  has  a  vested  right  in  the  taxes  in  dis- 
^'^unicT ''  fco  *  P*^^'  ^^  which  the  legislature  cannot  deprive  it 
poraiionH  One  very  satisfactory  answer  to  this  claim  is,  that 
it  is  quite  clear,  from  the  legislative  history  above  given,  that 
the  plaintiff  Tief^er  had  any  right  whatever  to  levy  the  taxes,  or 
in  or  to  them  when  levied,  according  to  the  true  legislative 
intent  and  meaning  of  the  statute  under  which  they  were  col- 
orably  levied.  This  was  abundantly  shown  by  the  discussion 
of  the  last  above  act,  pending  its  passage  by  the  legislature. 
Of  the  forty  odd  members  in  both  houses,  who  were  members 
when  the  law  of  1870  was  passed,  not  one  of  them  professed 
to  have  understood  it  to  mean,  as  interpreted  by  the  majority 
opinion  of  this  court,  but  rather  to  be  in  lieu  of  all  taxes; 
and  this,  although  many  of  them  opposed  by  speech,  and 
voted  against  the  enactment  of  the  ninth  section  above 
quoted.  The  whole  basis  of  the  plaintiff's  claim,  then,  ie  a 
^miatake — either  by  the  legislature  in  its  use  of  language,  or  by 
this  court  in  the  interpretation  of  the  language  used.  To 
correct  such  innocent  mistake,  ought  not  to  be  unconstitu- 
tional.    And  it  is  not. 

But  can  a  city  have  a  vested  right  in  an  uncollected  tax, 
authorized  by  a  general  law  and  for  a  general  public  pur- 
16.  MUNICIPAL  pose,  so  as  to  deprive  the  legislature  of  the  power 
TioNs:  power  to  alter  or  repeal  that  general  law,  thereby  defeat- 
over!*^  *  ^  ing  the  collection  of  the  tax?  The  bare  statement 
of  the  proposition,  it  seems  to  the  writer,  legitimately  and  neces- 
sarily begets  a  negative  answer.  Municipal  corporations  are  the 
mere  arms  and  agencies  of  the  sovereign  authority;  that 
authority  can  create  such  corporation  at  its  pleasure,  and  can 
assume  or  resume  the  appointment  of  its  officers,  and  can 
modify,  change  or  entirely  repeal  or  destroy  their  existence. 
This  is  and  always  has  been  the  recognized  rule  of  such  cor- 
porations.    They  are  public  corporations. 

As  to  private  corporations  the  rule  has  been  different.  In 
the  great  leading  case  of  The  Trustees  ofDoHmouth  College  v. 
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Woodwa/rd^  4  Wheaton,  518,  the  Supreme  Court  of  the  United 
States,  following  the  lead  of  the  attorney  for  the  corporation, 
who  was  possessed  of  the  greatest  mind  ever  produced  in  this 
nation,  and  equalled  by  none  in  this  century,  was  over-per- 
suaded to  adjudge  that  the  granting  to  certain  persons  and 
others  of  au  act  of  incorporation  by  the  legislative  authority, 
was  a  contract  within  the  meaning  of  that  clause  of  the  con- 
stitution of  the  United  States,  which  declares  that  no  State 
shall  make  any  law  impairing  the  obligation  of  contracts;  and 
therefore  the  legislature  of  a  State  cannot  alter  or  amend  such 
charter  or  act  of  incorporation.  That  case  has  been  followed 
by  ^^QTj  court  in  this  country,  and  in  thousands  of  cases.  It 
is  not  here  proposed  to  depart  from  or  assail  that  decision. 
But  it  cannot  be  denied  that  the  superior  capacity  of  the 
advocate  stamped  h*s  interested  view  indelibly,  if  not  unalter- 
ably, upon  the  jurisprudence  of  this  country.  And  it  has  often 
occurreii  to  me  that  if  the  legislature,  by  a  general  law, 
should,  (in  the  absence  of  any  constitutional  inhibitiou),  enact 
that  property  invested  in  a  particular  industry  by  any  and  all 
citizens  of  the  State  shall  be  exempt  from  taxation,  or  confer 
other  rights  by  the  enactment  of  general  laws,  there  could  be 
no  question  as  to  the  power  and  right  of  the  legislature  to 
repeal  such  general  law,  at  its  pleasure.  And  if  it  could 
repeal  such  a  law,  under  which  many  or  all  of  the  people  had 
made  investments,  it  would  be  passing  strange,  upon  princi- 
ple, that  it  could  not  repeal  the  like  law,  if  it  had  limited  its 
application  to  a  few  of  the*  people,  or  less  than  the  whole. 
And  yet  the  gi'eat  case  cited  above,  denies  the  power  of  the 
l^slature  to  repeal  the. law  if  it  applies  to  only  a  few. 
Indeed,  it  is  more  or  less  true  of  every  general  law  enacted, 
that  many  citizens  and  others  make  investments  of  capital  or 
labor,  because  of,  and  upon  faith  in,  the  stability  of  such  gen  • 
oral  law.  But  if  no  general  law  could  be  repealed  so  as  to 
affect  the  interests  of  any  who  had  changed  their  business  or 
invested  their  money  upon  the  faith  of  it  and  its  stability,  the 
entire  sovereignty  of  the  State  would  have  been  long  since 
exhausted.  Disguise  it  as  we  may,  the  practical  effect  of  the 
I^mouth  College  decision  is,  to  exalt  the  rights  of  the  few 
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above  those  of  the  many.  And  it  is  doabtless  true  that,  under 
the  authority  of  that  decision,  more  monopolies  have  been 
created  and  perpetuated,  and  more  wrongs  and  outrages  upon 
the  people  effectuated,  than  by  any  other  single  instrumen- 
tality in  the  government.  Acknowledging  the  binding  force 
of  that  decision,  and  the  numerous  decisions  of  this  court  fol- 
lowing it,  we  have  no  purpose  to  deny  or  attempt  to  overrule 
it,  yet,  in  full  view  of  it  and  its  damaging  consequences,  it 
well  becomes  us  not  to  extend  its  doctrine  of  exemption  from 
legislative  authority,  to  the  numberless  larger  and  lesser 
municipal  corporations  of  the  State,  many  of  which  have 
proved  themselves  very  poor  governmental  agencies,  and  ter- 
ribly exacting  and  bankrupting  rulers. 

If  a  municipal  corporation  may,  under  any  circumstances, 
as  between  itself  (and  not  as  trustee)  and  the  sovereign  power 
of  the  State,  acquire  any  vested  rights  which  the  latter  cannot 
rightfully  control,  it  certainly  cannot  have  such  right  in  an 
uncollected  tax,  levied  under  a  general  law,  and  for  general 
public  purposes.  It  is  the  sovereign  will  which  authorizes  the 
levy;  the  municipal  corporation  is  but  the  creature  and  agent 
to  collect;  and  it  needs  no  argument  to  prove  that  the  agent 
and  creature  can  acquire  no  rights  in  antagonism  to  those  of 
the  principal  and  creator.  Ic  is  enough,  therefore,  that  the 
sovereign  legislature  has  said  to  the  agent  municipality,  that 
the  taxes  are  released,  and  the  agent  shall  not  collect. 

But,  further  than  this,  the  legislature  has  expressly  repealed 
the  law  under  which  the  tax  sued  for  was  levied.  It  is  a  well 
17.  TAXATION :  cstablishcd  principle  of  law,  that  when  a  statute  is 
Statute.  repealed,  it  must  be  considered,  as  to  all  transac- 

tions in  fierh  closed — as  never  having  had  an  existence  at  all. 
The  right  or  power  to  still  collect  the  tax,  '*  would  be  inconsist- 
ent with  the  manifest  intent  of  the  legislature,  and  repugnant  to 
the  very  words  of  the  statute  repealing  it."  Rov.  of  1860, 
Sec.  29;  Code  of  1873,  Sec.  45. 

Second.  It  is  also  claimed  that  section  nine  of  the  Act  of 
1872,  which  prohibits  the  collection  of  taxes,  other  than  ihoBe 
assessed  upon  the  gross  earnings,  and  section  thirteen  of  the 
same  act,  which  re|leals  the  prior  laws  including;  that  under 
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which  the  taxes  in  this  case  were  assessed,  are  unconstitutional, 
because  Section  2,  of  Article  8,  of  the  Constitution,  says: 
"The  property  of  all  corporations  for  pecuniary  profit 
IS.  - — :  con-  shall  be  subject  to  taxation  the  same  as  that 
law.  of  individuals."     The  language   of  this  section 

is  not,  that  the  property  of  corporations  shall  be  taxed 
the  same  as  that  of  individuals;  but  that  it  ^^  shall  be 
stibject  to  taxation  the  same  as  that  of  individuals."  The 
manifest  purpose  and  intent  of  the  section  is,  to  place  the 
property  of  corporations,  just  like  the  property  of  individ- 
uals, completely  within  the  legislative  power  for  the  purposes 
of  taxation;  so  that  the  legislature  could  use  the  same  author- 
ity and  discretion  in  the  enactment  of  laws  for  the  taxation  of 
the  property  of  corporations,  as  it  could  use  in  the  enactment 
of  laws  for  the  taxation  of  the  property  of  individuals.  And 
the  history  of  this  section,  in  the  constitutional  convention, 
shows  that  the  object  of  it  was  to  place  the  property  of  cor- 
porations, then  existing,  within  the  power  of  the  legislature  to 
tax,  although  in  the  flood  of  special  legislation,  which  had 
preceded  the  convention,  and  peculiar  incorporation  privileges 
thereby  conferred,  many  corporations  had  been  granted 
exemption  from  taxation.  The  words  "now  existing  or  here- 
after created,"  which  were  at  one  time  incorporated  in  the 
section,  were  afterwards  fully  and  suflSciently  embraced  in  the 
phrase  "  all  corporations,"  useii  in  the  section  as  adopted.  The 
sole  practical  effect  of  the  section  is,  to  clothe  the  legislature 
with  the  authority  to  subject  to  taxation  the  property  of  cor- 
porations, although  by  the  terms  of  their  charters  previously 
granted,  they  were  exempted  from  taxation.  For,  by  the  gen- 
eral sovereign  authority  elsewhere  given  the  legislature,  it  had 
the  power  to  tax  all  other  property;  and  the  language  of  this 
section  does  not  command  the  legislature  to  provide  for  the 
taxation  of  any  property,  nor  direct  the  m/mner  of  making 
any  taxation.  If  the  constitutional  convention  had  intended 
the  section  as  mandatory,  they  would  not  have  used  the  lan- 
guage, "  shall  be  subject  to  taxation,"  but  would  have  used  the 
language,  ^^  shall  be  taxed  the  same,"  which  is  quite  as  easy 
to  apprehend  and  state,  and  is  mandatory  In  its  words.  The 
Vol,  XXXIX. — 7 
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fact  that  the  convention  resorted  to  the  language  used,  in  and  of 
itself,  negatives  the  idea  of  any  mandatory  intent.  This  nega- 
tion is  farther  verified  by  the  tact  that  the  very  first  legislature 
which  convened  after  the  constitution  was  adopted,  and  within 
a  few  months  after  the  convention  adjourned,  passed  the  act 
approved  March  22,  1858,  providing  for  the  taxation  of  the 
property  of  corporations  through  the  shares  of  its  stockhold- 
ers, and  not  the  same  as  that  of  individuals. 

But,  if  we  give  to  the  language  of  the  section  the  construc- 
tion that  it  is  mandatory,  and  hold  this  statute  to  be  uncon- 
stitutional, then  we  must  hold  all  our  revenue  laws  unconsti- 
tutional which  have  been  passed  since  the  new  constitution 
was  adopted ;  for  none  of  them  have  provided  for  the  taxation 
of  the  property  of  corporations  the  same  as  that  of  individu- 
als. And  this  we  cannot  do,  witliout  overruling  many  of  the 
previous  decisions  of  this  court.  In  Fdxton  v.  McCosh^  12 
Iowa,  529,  §  462  of  the  Code  of  1851,  and  §  7,  Chapt.  162, 
Laws  of  1858,  (quoted  8u;pra)  were  directly  assailed  as  being 
unconstitutional;  but  this  co.urt  held,  affirming  the  judgment 
below,  that  those  statutes  were  constitutional  and  valid.  In 
the  case  of  Ths  City  of  Davenport  v.  The  M.  <&  M,  R,  Co.y 
12  Iowa,  539,  it  was  also  claimed  by  counsel  that  these  very 
sections  were  unconstitutional  because  of  their  conflict  with 
this  particular  section  of  the  constitution  under  feview,  secj- 
tion  2,  Art.  8,  but  this  court  held  otherwise.  In  Tollman  v. 
Butler  County^  12  Iowa,  531,  the  same  sections  of  the  laws 
and  the  constitution  were  again  under  review,  and  they  were 
again  held  constitutional;  and  in  that  case  it  was  held,  also, 
that  the  lands  granted  to  the  railroad  company  were  not  liable 
to  taxation  as  lands;  that  they  could  only  be  taxed  through 
the  shares  of  the  stockholders,  and,  says  Wbioht,  J.,  on  page 
534:  "Taxation  is  an  attribute  of  sovereighty.  The  power  to 
tax  implies  a  corresponding  power  to  apportion  such  tax  as  the 
legislature  shall  deem  proper.  If  it  is  unwisely  (not  uncon- 
stitutionally) exercised,  the  remedy  is  with  the  legislature. 
No  property  can  be  taxed,  however,  until  the  law-making 
power  authorizes  and  requires  it  to  be  done,  and  if  it  be  done 
in  one  or  in  a  particular  way,  that  alone  can  be  pursued.    It 
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cannot  be  done  in  another."  Hence,  if  the  legislature  have 
apportioned  the  tax  leviekJ  upon  the  gross  earnings  of  railroad 
companies  to  the  State  and  county  revenue,  the  legislature 
had  that  implied  power,  and  it  is  not  competent  for  this  court 
to  declare  a  law  unconstitutional,  simply  because  the  tax  is  so 
^portioned.  Nor  can  this  court  say  tliat  the  tax  upon  such 
gross  earnings  is  not  the  same  as  that  upon  individuals.  And 
if  it  was  either  more  or  less,  it  would  not,  for  that  reason,  be 
uncoDstitutionaL  The  V.  S.  Ex.  Co,  v.  Ellymn^  28  Iowa, 
374.  To  hold  section  nine,  of  the  Act  of  1872,  unconstitu- 
tional because,  if  valid,  it,  in  effect,  enables  the  legislature  to 
apportion  all  the  tax  upon  gross  earnings  to  the  two  purposes 
of  State  and  county  revenue,  and  does  not  also  apportion  a 
part  to  city  purposes,  is  tp  directly  overrule  the  previous 
decisions  of  this  court  But,  after  the  cities  are  thus  provided 
for,  by  overruling  previous  decisions  and  setting  aside  the  right- 
ful legislative  authority,  why  not  go  further  and  hold  that  the 
claim  of  the  cities  is  invalid,  because  the  county,  township, 
road  and  school  districts  are  not  also  sharers  in  the  tax?  Why 
are  the  rights  of  cities  to  be  thus  exalted  above  those  of  the 
rural  districts?    Equality  is  equity. 

But  the  act  of  1872  actually  and  expressly  repeals  parts  of 
the  prior  laws,  including  that  under  which  the  tax  in  contro- 
versy was  levied.  And  the  previous  decisions  of  this  court 
cited,  show  that  a  tax  cannot  be  levied  or  collected  until  the 
law-making  power  authorizes  it,  and  in  the  way  it  is  author- 
ized. The  legislature  have  repealed  the  law  authorizing  the 
collection  of  this  tax,  and  it  cannot  therefore  be  collected.  But, 
it  is  said,  the  law  repealing  it  leaves  the  law  in  force  uncon- 
stitutional. Very  well;  but  that  does  not  affect  the  repeal,  nor 
enable  the  court  to  re-enact  the  law  repealed.  If  the  law  or 
statute,  as  it  is  left,  after  the  repeal  of  some  of  its  sections  or 
parts,  is  unconstitutional,  the  couft  may  so  declare  it,  and  it 
will  be  inoperative.  But,  surely,  the  court  cannot  re-instate 
or  Tc-enact  the  parts  repealed  so  as  to  patch  up  the  statute 
and  make  it  constitutional.  The  right  of  the  legislature  to 
cbanfre,  modify  or  repeal  the  powers  conferred  upon  a  munici- 
pality, is  not  questioned,  even  by  the  counsel  for  the  city. 
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The  act  of  1872,  by  its  repeal  of  parts  of  the  prior  laws,  sim- 
ply took  away  from  the  city  the  power  to  collect  the  tax  in 
question. 

Again,  while  it  is  true  that  courts  have  the  power  to  declare 
an  act  of  the  legislature  unconstitutional,  "  its  exercise  is  con- 
19  coNsn-  sidered  of  the  most  delicate  and  responsible  nature, 
LAwfduty  of  ^^^  ^^  °^^  resorted  to  unless  the  case  be  clear, 
Judiciary.  decisive  and  unavoidable;  it  is  the  duty  of  the 
court  to  give  an  act  such  a  construction,  if  ponMile^  as  will 
maintain  it.'*  Scmto  v.  The  State^  2  Iowa,  165  {i.  e.j  208), 
and  cases  cited. 

Further  than  this,  it  seems  very  clear  to  me,  upon  both 
principle  and  authority,  that  an  action  at  law  cannot  be  main- 
20.  action:  tained  to  recover  a  tax,  for  the  collection  of  which 
laxHUon.  ^jjg  revenue  act  itself  has  made  ample  provisions. 
Our  revenue  laws  have  uniformly  provided  the  most  complete, 
speedy,  and  adequate  remedy  for  the  collection  of  all  taxes,  by 
distress  and  sale.  That  remedy  was  fully  open  to  the  plaintiff. 
The  plaintiff  cannot,  by  the  resort  to  an  action  at  law,  deprive 
the  defendant  of  the  redemption  allowed  by  the  revenue  law. 
If  it  can  be  done  in  this  case,  it  can  be  done  in  every  case. 
There  is  not  a  word  in  the  pleadings  giving  any  ground  or 
reason  for  the  resort  to  an  action  at  law.  Without  some  such 
showing,  by  both  allegation  and  proof,  the  action  cannot  be 
maintained.  The  plaintiff  has  no  right  to  bring  the  action; 
nor  does  the  showing  of  a  tax  levied  and  unpaid  establish  a 
d^t^  so  as  to  entitle  the  plaintiff  to  judgment.  The  authori- 
ties abundantly  support  this  view. 
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HaBKNESS  ET  AL  V.   BtTBTON  ET  AL.  \  19    Mi 

[39    lOll 

1.  Landlord  and  Tenant:  license  of  mining  lands.  A  parol 
license  of  mining  lands  is  yalid,  and  can  only  be  terminated  by  com- 
pensation to  the  licensee  or  the  notice  necessary  to  terminate  a  tenancy 
at  will. 

2. : .     Such  license  is  good  against  a  subsequent  leasee  or 

Uoenseewith  notice. 

8.  Homestead:  when  wife  need  not  join  in  lease.  A  license  to 
remove  mineral  from  land  occupied  as  a  homestead,  when  its  eigoyment 
for  the  uses  of  a  homestead  is  not  thereby  impaired,  may  be  given  by 
the  husband  without  the  assent  of  the  wife. 

4. : .    If  her  assent  were  necessary  to  give  validity  to  a  parol 

license,  it  would  be  presumed  if  she  had  full  knowledge  of  work  done 
or  expenses  incurred  thereunder,  and  made  no  objection. 

Appeal  from  Dubuque  District  Cotirt. 

Fbidat,  June  19. 

This  is  an  action  in  chancery,  brought  by  plaintiffs  to  restrain 
defendants  from  mining  lead  ore  npon  certain  lands  in  Dubuque 
county.  By  a  cross-bill  defendants  ask  that  plaintiffs  may  be 
enjoined  from  mining  npon  the  same  premises.  The  relief 
prayed  for  by  defendants  was  by  the  final  decree  granted. 
Plaintiffs  appeal.  Other  facts  necessary  for  the  proper  nnder- 
standing  of  die  points  ruled  are  found  in  the  opinion. 

Z.  H.  Oady^  Griffith  <&  Knight^  for  appellants. 

H.  T,  McNulty^  E,  McOeneyy  for  appellees. 

Beck,  J. — The  abstract  of  the  pleadings  and  evidence 
npon  which  this  case  is  presented  to  us,  is  quite  considerable 
in  extent,  the  printed  arguments  of  counsel  are  exhaustive, 
able,  and  by  no  means  brief,  altogether  presenting  a  volu- 
minous mass  of  matter  which  we  have  considered  with  great 
care,  and  upon  which  we  have  reached  a  very  satisfactory  con- 
clusion, aa  to  the  merits  of  the  case  and  the  rights  of  the 
respective  parties.     Having,  in  the  great  quantity  of  reading 
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which  the  consideratioa  of  the  case  has  imposed  upon  ns,  dis- 
covered the  true  points  at  issue,  we  find  no  difficulty  in  reach- 
ing conclusions  both  as  to  the  facts  and  law  of  the  case. 

The  facts  of  the  case^  briefiy  stated,  are  these.  Plainti^ 
had  been  for  more  than  a  year  prosecuting  explorations  for 
lead  ore  upon  the  premises  in  dispute,  under,  as  they  claim,  a 
license  or  parol  lease  of  the  owner,  one  Rittenhouse,  and  shortly 
before  the  commencement  of  this  suit  had  struck  a  "  crevice," 
or  natural  deposit  of  the  mineral.  The  defendants  were  min- 
ing at  the  same  time  on  an  adjoining  tract  of  land  belonging 
to  another  proprietor.  After  sinking  a  "  shaft  "  a  sufficient  dis- 
tance, they  began  to  "  drift"  toward  the  lands  upon  which  plain- 
tiffs were  mining,  and  actually  entered  them,  and  then  struck 
the  same  crevice  or  deposit  of  ore,  which  plaintife  afterward 
reached  by  tlieir  excavations.  Defendants  claim  the  right  to 
remove  the  mineral  found  by  both  parties  under  a  license,  and 
subsequently  a  written  lease  executed  by  Rittenhouse.  Each 
of  the  respective  parties  claim  the  exclusive  ri^t  to  mine 
upon   the  land  in  question  under  the  owner  Rittenhouse. 

The  sole  question  presented  for  our  determination  is,  which 
possess  it.  We  will  not  enter  into  a  protracted  and  unprofit- 
able discussion  of  the  evidence  bearing  upon  the  point  in 
issue,  but  will  content  ourselves  with  stating,  briefly,  the  con- 
clusions we  reach  as  to  the  controlling  facts  of  the  case. 

1.  We  find  that  plaintiffs,  in  their  own  right,  either  as 
grantees  or  successors  of  others,  long  prior  to  the  date  of  any 
license  or  lease  from  Rittenhouse  to  defendants,  did  obtain  an 
exclusive  mining  license  from  him,  covering  the  lands  in  ques- 
tion. This  is  indisputably  established  by  direct  evidence, 
and,  in  fact,  is  not  directly  denied  by  defendants.  Some  ques- 
tion is  made  as  to  the  rights  of  some  of  the  parties  as  suc- 
cessors of  others,  but  that  the  plaintiffs  had  permission  to 
explore  and  mine  upon  the  land  is  not  to  be  doubted.  It  is 
clearly  established,  though  denied  by  defendants,  that  this 
license  was  exclusive.  There  is  both  dii'ect  and  circumstantial 
evidence  conclusively  establishing  this  position. 

2.  It  is  claimed  that  the  right  thus  acquired  by  plaintiffs 
was  surrendered  and  the  work  abandoned  prior  to  the  corn- 


Digitized  byVjOOQlC 


JUNE  TERM,  1874.  103 

Harkneas  y.  Burton. 

menceraent  of  defendants'  operations.  Plaintiflfs,  it  is  true, 
daring  the  summer  of  1870,  did  suspend  work  upon  the  land. 
But  it  is  satisfactorily  established  by  the  preponderance  of  testi- 
mony, that  this  was  done  by  the  permission  and  assent  of  Eit- 
tenhouse,  and  with  the  express  understanding  that  their  license 
continued,  under  which  they  should  renew  their  explorations 
in  the  fall.    That  such  was  the  fact  we  have  no  doubt. 

3.  We  entertain  no  doubt  that  defendants  had  both  direct 
and  constructive  notice  of  plaintiffs'  exclusive  right  to  mine 
upon  the  land.  There  is  positive  evidence  that  they  were  so 
advised  when  they  first  obtained  permission  from  Bittenhouse 
to  run  their  "  drift  "  upon  his  land,  or  at  least  they  had  infor- 
mation of  him,  from  which  nothing  else  could  have  been 
rationally  inferred.  But  defendants  deny  this  and  contradict 
the  evidence  by  other  proof  However,  the  feet  is  sufficiently 
established  by  other  evidence,  or  rather  notice  to  them  must 
be  inferred  from  other  facts,  established  by  the  evidence. 
When  plaintiffs  suspended  work  in  the  summer,  (and  during 
that  time  defendants  claim  to  have  acquired  the  license  from 
Rittenhouse,)  they  left  tools  upon  the  ground;  they  had  before 
this  sunk  a  shaft  within  ten  feet  of  the  crevice  where  the  lead 
was  afterward  found,  which  was  not  two  hundred  feet  from 
another  shaft  which  at  the  same  time  was  worked  by  defend- 
ants, who  could  and  did  see  the  operations  of  plaintiffs  all 
the  while  they  were  being  prosecuted.  This  crevice  was 
within  the  ordinary  reach  of  "  drifts  "  started  from  "  shafts," 
snch  as  plaintiffs  had  sunk  within  ten  feet  of  it.  If  plaintiffs 
had  a  license  to  sink  the  shaft  in  search  of  mineral,  the  crevice 
was  within  the  bounds  to  wliich  they  would  have  been  expect- 
ing to  explore  by  drifts.  That  they  were  at  work  in  this  shatt 
when  defend^its  were  at  work  in  another,  within  two  hundred 
feet,  is  well  established,  and  it  is  also  proved  that  these  shafts 
were  in  plain  view  of  each  other.  Defendants  had  notice  of  the 
work,  and  they  will  be  charged  by  the  law  with  notice  of  all 
rights  which  plaintiffs  held  in  its  prosecution,  or  as  resulting 
therefrom.  Considering  the  direct  evidence,  with  the  fore- 
going, and  other  facts,  we  are  well  satisfied  that  defendants 
had  notice  of  plaintiffs'  exclusive  right  to  mine  in  the  locality 
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where  the  mineral  was  found.  After  plaintiffs  resumed  work 
in  the  fall  they  sank  another  shaft  near  the  one  just  spoken  of, 
in  which  they  found  the  ore.  Defendants,  having  notice  of 
plaintiffs'  rights,  will  continue  to  be  charged  'with  notice 
thereof  until  they  are  abandoned  or  terminated,  or  until  some 
act  of  plaintiffs  is  done,  which  will  estop  them  to  deny  the 
abandonment  of  their  rights.  But  no  termination,  abandon- 
ment, or  estoppel  is  shown. 

There  is  no  proof  that  Rittenhouse  has  at  any  time  taken 
steps  to  terminate  plaintiffs'  license.  Under  the  well  settled 
1.  LANDixjRD    doctrines  of  this  court,  a  parol  license  of  minin^: 

AND  TEN-  ,  ,       .  ,.1  ,  II.  .  11 

ANT :  license   lands  18  valid  and  can  only  be  terminated  by  cona- 

o(  mining  .  ,       ,.  ,  . 

lands.  pensation  to  the  licensee  or  the  notice  necessary 

to  terminate  a  tenancy  at  will.  Bashv,  Sullivan^  3  G.  Greene, 
344;  Beatty  v.  Gregory^  17  Iowa,  109;  Atiderson  et  al.  v. 
Simpson  et  al.,  21  Iowa,  399. 

Such  liceilse  is  good  against  a  subsequent  lessee  or  licensee 

2 : ,  with  notice.    See  Beatty  v.  Gregory,  and  Ander- 

son  V.  Simpson,  supra, 

II.    It  is  argued  by  defendants'  counsel  that,  as  it  is  shown 
the  lands  upon  which  the  mining  was  performed  by  plain- 
a  homestead:  ^^^®  *^^  Covered  by  the  license,  are  a  part  of  the 
need*  n^Uoin  homestead  of  Rittenhouse,  and  as  the  wife  did  not 
in  lease.  j^jj^  {^  ^\^q  license,  it  is  void.     This  position  is 

untenable.  We  have  never  heard  that  a  lease  of  lands  not 
interfering  with  the  possession  thei'eof  for  the  uses  of  a  home- 
stead, and  licenses  to  cut  timber,  quarry  stone  or  remove  min- 
eral and  the  like,  may  not  be  given  by  the  husband  without  the 
assent  of  the  wife.  This  certainly  is  so  when  the  license  in 
no  way  interferes  with  the  homestead.  Besides,  if  her  assent 
be  necessary  to  give  validity  to  a  parol  license,  it  will  be  pre- 
sumed, if  she  have  full  knowledge  of  work  done  or  expenses 
incurred  thereunder,  and  makes  no  objection,  that  she  assented 

4. : .  thereto.     She  could  not  stand  by  and  see  money 

and  labor  expended  and  afterwards,  by  proclaiming  that  she 
did  not  assent,  rob  the  party  incurring  the  expense  of  the  fruit 
of  his  toil  and  outlays.  In  this  case  it  is  shown  that  plaintiffs 
expended,  before  they  discovered  mineral,  $2,000,  and  that  the 
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vife  of  Rittenhouse  had  full  knowledge  of  the  work  as  it  pro- 
gressed and  had  personal  knowledge  •f  the  license  granted  by 
her  husband  to  plaintiffs. 

The  foregoing  views  dispose  of  the  case.  We  do  not  find 
it  necessary  to  follow  the  learned  and  diligent  counsel  through 
the  course  of  their  arguments.  In  our  opinion  the  case 
stands  upon  the  simple  facts  and  plain  principles  of  the  law 
above  stated.  Our  minds  firmly  and  satisfactorily  rest  upon 
them. 

The  judgment  of  the  District  Court  is  reversed  and  a  decree 
will  be  entered  in  this  Court  enjoining  the  defendants  from 
removing  the  lead  ore  from  the  premises  in  question  and 
granting  such  other  relief  as  the  nature  of  the  case  requires. 

Kevebsed. 
Cole,  J.,  norir^ionoivrrmg. 

ON  BEHEABING. 

Feb  CuBiAM. — ^This  cause  was  again  submitted  to  the  consid- 
eration of  the  court  upon  a  petition  for  rehearing.  We  have 
given  the  case  another  careful  examination,  and  have  thor- 
oughly considered  the  evidence  again.  While  one  member  of 
the  court,  Cole,  J.,  is  unable  to  concur  in  the  conclusions 
reached  in  the  opinion  heretofore  £led,  the  others  are  content 
to  abide  by  them,  and  adhere  to  the  judgment  rendered  thereon. 
We  find  it  unnecessary  to  add  anything  to  what  we  have  here- 
tofore said  in  this  case.  Our  former  opinion  is  re-filed  and 
adhered  to. 
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1.  Landlord  and  tenant:  emblements.    A  tenant  at  will  is  entitled 
to  emblements. 

2. : .    So,  also,  is  a  taiant  whose  lease  is  determined  by  the 


act  of  (rod,  as  the  tenant's  death,  or  the  act  of  the  owner  in  expelling 
him. 

: :  TENANT  MAY  ENTER  UPON  PREMISES.    A  tenant,  bar- 


ing the  right  to  emblements,  may  enter  upon  the  premises  to  harvest  the 
crops  growing  at  the  termination  of  his  tenancy. 

OCCUPYING  CLAIMANT.    Where  a  judgment  of  the  Circuit  Court 


of  the  United  States  had  awarded  to  W.  the  ownership  of  the  land,  and 
R.  had  subsequently  recoyered  judgment  against  W.  for  improvements 
under  the  occupying  claimant  law,  while  W.  was  to  be  allowed  three 
years  in  which  to  pay  it,  and  he  for  some  months  delayed  such  payment, 
it  was  held  that  R.  was  lawfuUy  in  possession  until  the  judgment  was 
paid,  and  was  entitled  to  the  crops  which  he  might  raise  upon  the  land. 

5.  Pleading:  estoppel:  allegation  of  value.  Under  our  sjrstem  of 
pleading,  the  question  of  value  must  be  determined  by  evidence.  A 
party  is  not  estopped  from  proving  the  true  value  when  he  has,  by  mis- 
take, aDeged  it  incorrectly  or  where  it  has  changed  since  the  allegation 
was  made. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  June  30. 

This  is  an  action  of  replevin  of  four  stacks  of  wheat,  one 
stack  of  barley  and  three  stacks  of  oats,  and  for  damages  for 
the  wrongful  detention  thereof.  The  caase  was  tried  to  a  jnry 
who,  under  the  direction  of  the  court,  returned  a  verdict  for 
the  defendant,  Wells.  Judgment  being  rendered  on  the  ver- 
dict, plaintiff  appeals.  The  further  facts  of  the  case  are  stated 
in  the  opinion. 

GalvsJia  Parsons^  for  appellant 

T.  Hawley  and  Finch  df  Sichnotby  for  appellees. 

Miller,  Ch.  J. — The  record  shows  that  William  B.  Wells, 
on  the  30th  of  September,  1868,  commenced  an  action  in  the 
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District  Court  of  Webster  county  against  Hannah  Keilly  to 
set  aside  her  patent  to  certain  lands;  that  that  action  was 
removed  to  the  Circuit  Court  of  the  United  States,  in  which  a 
trial  was  had  and  a  judgment  rendered  at  the  October  term, 
1869,  in  favor  of  said  Wells,  declaring  him  the  true  owner  of 
the  land  and  annulling  the  patent  of  Mrs.  Reilly,  which  judg- 
ment was  afterwards  affirmed  in  the  Supreme  Court  of  the 
United  States.  On  the  4th  day  of  November,  1870,  Mrs. 
Eeilly  filed  her  petition  in  the  Circuit  Court  of  the  United 
States  under  the  occupying  claimant  law,  and  at  the  May  term, 
1871,  of  said  court  she  recovered  a  judgment  against  Wells 
for  $2,353.39.  In  October,  1868,  for  a  valuable  consideration, 
Hannah  Reilly  conveyed  to  the  plaintiff,  her  son,  a  portion  of 
the  land  embraced  in  her  patent  which  was  subsequently 
aonalled.  The  plaintiff  continued  in  the  actual  occupancy  of 
the  land  conveyed  to  him  until  ejected  therefrom  by  process 
of  law.  He  was  not  made  a  party  to  the  action  against 
Hannah  Eeilly.  By  the  terms  of  the  judgment  in  favor  of 
Mrs.  Keilly  against  Wells  it  was  provided,  among  other  things, 
that  Wells  should  take  no  proceedings  for  the  enforcement  of 
his  decree  against  Mrs.  Reilly  until  the  payment  of  the  judg- 
ment rendered  in  her  favor  for  the  improvements  made  on  the 
land  by  her,  and  that,  in  case  of  a  failure  to  pay  the  same  within 
three  years,  said  Hannah  Reilly  should  be  entitled  to  hold  the 
land  free  from  the  claim  of  Wells  upon  the  payment  of  $3,500 
within  one  year  thereafter. 

In  July,  1871,  Wells  paid  the  judgment  against  him,  and, 
on  the  15th  of  the  same  month,  sued  out  from  the  Circuit 
Court  of  the  United  States  a  writ  of  assistance,  by  virtue  of 
which  Hannah  Reilly  and  the  plaintiff  were  removed  from 
the  lands  in  question,  and  the  grain  mentioned  in  plaintiff's 
petition  was  taken  possession  of  by  the  defendants.  The 
plaintiff  thereupon  brought  this  action  to  recover  back  said 
grain. 

The  court  instructed  the  jury  "  that  under  the  possession 
given  by  the  Marshal  in  the  service  of  the  writ  of  assistance 
introduced  in  evidence  in  this  case,  the  defendant,  Wells,  was 
entitled  to  the  possession  of  the  property  in  controversy  in 
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this  case  at  the  time  of  the  comraenceraent  of  this  suit,  and 
they  will  render  a  verdict  accordingly,  and  will  find  the  value 
of  the  property  at  the  amount  named  in  the  petition,  to- wit:  two 
hundred  and  five  dollars." 

The  first  question  involved  in  the  instruction  is,  whether 
the  writ  of  assistance,  under  which  Wells  obtained  posses- 
sion of  the  land,  entitled  him  to  the  crops  which  were  then 
upon  the  land,  and  had  been  raised  by  the  plaintiff. 

It  is  a  broad  and  almost  universal  principle  that  the  tenant 
who  sows  a  crop  shall  reap  it,  if  the  term  of  his  tenancy  be 
1    LANDLORD  ^^ccrtaiu.     1  Washburn  on  Real  Property,  102, 

l^?:'^e^bie-  l^^'    ^    Blackstoue's    Com.,    122;    StewaH    v. 

mente.  Doughty,  9  Johns.,  108;  Williams  on  Executors, 

597.  In  order  to  entitle  a  tenant  or  his  executor  or  adminis- 
trator to  emblements,  his  tenancy  must  be  uncertain  in  its 
duration.    Dehow  v.   Colfax,  5   Halst.,   128;    Kittredge  v. 

Wood,  3  N.  H.,  503;  Whitmarah  v.  Cutting,  10  Johns.,  360; 
Chesley  v.  Welch,  37  Me.,  106;  Harris  v,  Carson,  7  Leigh. 
2.  — r- :  — .  In  the  next  place  the  tenancy  must  be  deter- 
mined by  the  act  of  God,  as  by  the  death  of  the  tenant,  or  by 
the  act  of  the  lessor  or  owner  in  expelling  the  tenant  or  ter- 
minating his  tenancy.     Ibid. 

One  of  the  important  rights  of  a  tenant  for  life  is  this  right 
to  emblements,  or  profits  of  the  crop  which  the  law  gives  him, 
or  to  his  executors,  if  he  be  dead,  to  compensate  for  the  labor 
and  expense  of  tilling  and  sowing  the  land.  See  Williams  on 
Executors,  597.  The  same  principles  apply  also  to  tenancies 
at  will.  Davis  v.  Thompson,  13  Me.,  209;  Davis  v.  Brockle- 
hank,  9  N.  H.,  73;  Sherburne  v.  Jones,  20  Me.,  70;  Stewart 
V,  Doughty,  9  Johns.,  108;  Chandler  v.  Thurston,  10  Pick., 
205. 

A  tenant  having  the  right  to  the  emblements,  has  the  cor- 
3 responding  right  also  to  enter  upon  the  premises 

enter  upcm      ^  harvest  the  crops  growing  at  the  termination 

the  premises,   ^f  hig  tenancy.    Forsytlie  v.  Price,  8  Watts,  282 ; 

Humphries  v.  Humphries,  3  Iredel,  362;  Coke  on  Lit.,  56,  a. 

By  statute,  in  this  State,  "  any  person  in  the  possession  of 

real  property  with  the  assent  of  the  owner,  is  presumed  to  be 
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a  tenant  at  will,  unless  the  contrary  is  shown."  Eevision,  § 
2216;  Code,  §  2014. 

Under  the  law  in  regard  to  the  rights  of  occupying  claim- 
ants, and  by  the  terms  of  the  judgment  in  the  Circuit  Court 

4. :  occu-  of  the  United  States,  (Rev.  Ch.  97),  the  plaintiff 

Jnt  ^  ^  '  was  entitled  to  the  possession  of  the  land  until 
Wells  should  pay  off  that  judgment,  which  he  could  have 
done  at  once,  or  he  might  do  so  at  any  time  within  three 
years.  He  did  not  choose  to  pay  off  the  judgment  at  the  time 
of  its  rendition,  but  delayed  such  payment  for  about  two 
months.  By  so  doing  he  assented  to  the  plaintiff  remaining 
in  possession  during  such  delay.  Plaintiff 's  possession  was, 
therefore,  with  the  assent  of  the  owner.  The  duration  of  his 
tenancy  was  rendered  uncertain  by  the  defendant,  and  was 
determined  by  his  act  alone. 

The  case,  therefore,  is  brought  within  the  rule  under  which 
the  tenant  is  entitled  to  the  growing  crops. 

The  defendant  was  allowed,  by  the  law  and  the  judgment  of 
the  court,  to  pay  off  the  judgment  for  the  improvements  at 
any  time  within  three  years.  Plaintiff  was  entitled  to  the  pos- 
session in  the  meantime.  The  defendant  might  take  the  whole 
three  years  to  make  payment  if  he  saw  fit  to  do  so.  The  law 
wonld  be  a  tnockery  if  the  plaintiff,  under  such  circumstances, 
wonld  not  be  allowed  to  cultivate  the  land  of  which  he  was  in 
the  rightful  possession,  or,  after  having  raised  a  crop  thereon, 
the  defendant  should  be  permitted  to  take  it  away  from  him. 
When  the  statute  gives  the  possession  of  land  to  an  occupying 
claimant,  as  in  this  case,  for  three  years,  unless  the  owner  shall 
sooner  pay  for  the  improvements,  it  does  not  mean  that  he 
shall  have  none  of  the  fruits  or  benefits  of  such  possession.  It 
does  not  intend  that  the  land  shall  lay  idle  and  uncultivated - 
daring  this  time,  nor  that  the  owner  shall  reap  all  of  the 
results  of  the  cultivation  thereof  by  the  occupying  claimant, 
dnring  the  time  he  is  in  the  lawful  possession  thereof. 

We  have  examined  the  cases  cited  by  appellees'  counsel  and 
find  that  but  one  of  them  sustains  their  theory  of  the  case,  name- 
ly:  Strode  v.  Stotniy  1  A.  K.  Marshall,  271,  which  holds  that  the 
Buccessfal  claimant,  electing  to  pay  for  improvements  under 
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the  occupying  claimant  law,  is  entitled  to  the  crop  growing  on 
the  premises  when  possession  is  taken.  We  have  not  seen  the 
statute  under  which  this  decision  was  made.  It  may  not  have 
contained  provisions  giving  time  in  which  the  successful 
claimant  has  the  right  to  elect  whether  he  will  pay.  for  the 
improvements  or  not,  as  our  statute  does,  thereby  creating  a 
tenancy  at  will.  Our  statute  on  this  subject  did  not  origin- 
ally, as  enacted  in  the  Code  of  1851,  contain  this  .provision, 
but  on  the  contrary,  it  contemplated  an  immediate  election  to 
pay  or  not  at  the  time  of  the  rendition  of  the  judgment. 
(Revision,  §  2267;  Code  of  1851,  §  1236.)  By  Chap.  153,  Laws 
.  of  1858,  this  provision  was  enacted  as  an  amendment  of  Chap. 
80  of  the  Code  of  1851.  The  difference  in  the  conclusions 
reached  by  the  two  courts,  may  very  well  result  from  differ- 
ences in  the  two  statutes. 

In  Lane  t?.  King^  8  Wend.,  584,  cited  by  appellees'  counsel, 
it  was  held  that  a  leasee  of  the  mortgagor ^  under  a  lease  execu- 
ted subsequent  to  the  mortgage,  is  not  entitled,  as  against  the 
trwrtga^ee^  to  crops  growing  on  the  mortgaged  premises  at  the 
time  of  the  foreclosure  and  sale  of  the  same;  and  the  mori^ 
ga^ee  becoming  the  purchaser,  may  maintain  trespass  against 
the  lessee  for  taking  and  carrying  away  the  crops. 

The  doctrine  upon  which  this  decision  is  based  is,  that  at 
that  time  in  New  York  the  mortgagee  was  the  owner  of  the 
land;  that  a  purchaser  of  the  interest  of  the  mortgagor,  or  a 
lessee  under  him  acquired  no  rights  as  against  the  mortgagee, 
that  he  was  a  mere  trespasser.  (4  Johns  R.,  215;  16  Id.,  289; 
2  Id.,  61.) 

It  was  said  that  the  mortgagor,  in  giving  a  lease,  became  a 
disseizor,  as  to  the  mortgagee.  The  court  regarded  the  lessee 
as  a  trespasser  and  not  entitled  to  notice  to  quit  In  this  case 
the  occupying  claimant  was  lawfully  in  possession,  and,  as  we 
have  seen,  to  all  intents  and  purposes,  a  tenant  at  will.  The 
distinction  in  the  cases  is  radical  and  plain. 

The  case  of  Baleton  v.  Ralston^  3  G.  Greene,  533,  holds  that 
a  crop  of  wheat  growing  upon  the  knd  at  the  time  it  was  set 
off  and  confirmed  to  the  widow  as  dower,  will  pass  with  the 
land  and  be  considered  as  a  part  of  her  estate  unless  reserved. 
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This  case  is  not  inconsistent  with  the  conclusions  we  have 
above  stated.  We  have  seen  that  the  rule  of  the  common  law 
is  that  a  tenant  for  life,  and  also  other  tenants  of  estates  of 
uncertain  duration,  are  entitled  to  emblements.  There  was  an 
exception,  however,  to  this  rule  in  respect  to  emblements  in 
case  of  a  dowress,  because  it  was  presumed  that,  when  her 
hasband  died,  she  took  the  estate  with  the  crops  upon  it; 
Coke  2d  Inst.,  80.  The  case  in  3  Bing,,  11,  does  not  bear 
on  the  question  before  us.  The  instruction  was  erroneous  to 
the  predjudice  of  the  plaintiff. 

11.    On  the  trial,  plaintiff  proposed  to  prove  that  the  value 
of  the  grain  replevied  was  not  so  great  as  stated  in  the  peti- . 
6.  PLRADTNo :  *^i^^5  t^^^  *^  ^^^  ^i"^®  ^f  swearing  to  the  petition, 
So^of^"  ^^  supposed -the  grain  to  be  in  the  same  condition 
^*'  that  it  was  when  taken  from  him — in  good  mar- 

ketable condition — and  on  that  basis  estimated  its  value;  that 
he  afterwards  discovered  that  the  grain  had  been  badly 
stacked  by  the  defendants,  whereby  it  was  seriously  damaged 
and  rendered  of  little  value,  etc. 

The  defendant  objected  to  this  evidence  on  the  groand  that 
plaintiff  was  bound  by  the  statement  of  the  value  of  the  grain 
sworn  to  in  his  petition,  which  objection  the  court  sustained. 
This  ruling  is  assigned  as  error.  There  is  nothing  here  upon 
which  to  base  an  estoppel  as  to  the  value  of  the  grain.  Our 
statute  provides  that  a  failure  to  deny  an  allegation  of  value 
in  a  pleading  does  not  amount  to  an  admission  of  'its  truth. 
Revision,  §  2717.  Under  our  system  of  pleading  and  p*ractice, 
the  question  of  value  is  one  to  be  determined  by  proof.  A 
party  &iling  to  deny  an  allegation  of  value  is  not  estopped 
from  offering  evidence,  nor  should  a  party  be  precluded  irom 
proving  the  true  value  where,  by  mistake,  he  has  alleged  it 
incorrectly,  or  where  the  value  may  have  changed  since  the 
allegation  was  made.  This  question  is  open  for  proof  on  both 
sides.  The  defendant  has  not  taken  any  action,  or  been  mis- 
led in  any  manner  by  the  allegations  as  to  the  value  of  the 
grain  replevied.    The  evidence  was  improperly  rejected.   The 

judgment  will  be 

Kevebsed. 
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Constitutional  law:  local  Ain>  special  laws.  A  law  which 
refers  to  a  certain  relation  or  condition,  and  operates  upon  all  standing 
in  that  relation,  is  not  a  special  but  a  general  law,  within  the  ifleaning  of 
the  constitution.  Uniformity  is  attained  by  its  operation  upon  all  per- 
sons in  the  like  situation.  (Haakel  v.  The  City  of  Burlington,  30  Iowa, 
^;  McAunich  v.  The  M,  dt  M,  R  Co,,  20  Iowa.  338.) 

— : :  JUDGMENT  TAXES.    The  act  of  the  Fourteenth  Greneral 


3. 


5. 


^^ 


7. 


8. 


9. 


Aisembly,  which  legalizes  certain  judgment  taxes  levied  by  counties 
iind  other  municipal  corporations  and  authorizes  their  collection,  was 
^^  to  be  a  general  law,  not  in  conflict  with  Sec.  30,  Art.  3,  of  the 
Constitution. 

— ■   ■;  .    The  act  in  question  being  general,  it  is  not  material 

that  it  relates  to  the  **  assessment  and  collection  of  taxes." 


:  LEoisLATUBE  MAY  PASS  RETROSPECTIVE  LAWS.    In  the  absence  . 

of  any  constitutional  inhibition,  the  legislature  has  the  power  to  pass 
retrospective  or  retroactive  laws,  and  they  will  be  declared  inoperative 
only  when  they  interfere  with  vested  rights.  Such  laws,  as  distinguished 
from  ex  post  facto  laws,  are  not  unconstitutional. 

■ — — :  taxes:  avoid  levy  may  be  legalized.    Taxes  levied  with- 


out authority  of  law  may  be  rendered  legal  and  valid  by  a  subsequent 
legislative  enactment.  Following  Boardman  v,  BeckicUh,  18  Iowa, 
292. 

— — :  taxes:  curative  act.    Since  the  legislature  has  the  power  to 


pass  a  general  law  for  the  levy  and  collection  of  special  taxes,  for  the 
piurpose  of  paying  judgments,  without  limitation  as  to  rate,  it  may 
rightfolly  legalize  levies  in  excess  of  lawful  authority  at  the  time  they 
are  made. 


: : .    A  legislative  act  which  legalizes  a  tax  before 

invalid  and  uncollectible,  does  not  impair  any  vested  right  of  the  tax 

payer. 

:  CURATIVE  ACT.    The   distinction  between   legislation  which 


attempts  to  cure  the  acts  of  officers  void  for  informality  or  mistake,  and 
that  which  seeks  to  legalize  official  acts  void  for  want  of  authority,  is 
not  recognized  in  this  State. 

taxation:  power  op  judiciary.    The  power  of  taxation  is 


vested  in  the  General  Assembly,  but  an  act  which  legalizes  taxes  before 
irregular  and  void,  is  not  an  exercise  of  judicial  power. 
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Appeal  from  Carroll  District  Court, 
Tuesday,  June  30. 

On  the  7th  day  of  April,  1874,  the  plaintiff  filed  in  the 
District  Court  its  petition  alleging  that  it  is  a  corporation 
organized  under  the  laws  of  the  State  of  Iowa;  that  the 
defendants  constitute  the  Board  of  Supervisors  of  Carroll 
county;  that  for  the  year  1871  said  board  levied  upon  all  the 
property  iii  the  county,  including  a  large  quantity  of  lands 
belonging  to  the  plaintiff,  county  judgment  taxes  for  the  pur- 
pose of  paying  certain  judgments  rendered  against  the  county 
prior  thereto,  founded  upon  the  ordinary  warrants  of  the 
county  issued  for  the  ordinary  expenses  thereof,  and  not 
issued  by  virtue  of  a  vote  of  the  people  of  the  county  for  any 
extraordinary  expenditure,  or  for  any  work  of  internal  improve- 
ment; which  judgment  taxes  were  in  addition  to  the  maximum 
levy  of  four  mills  on  the  dollar  valuation,  levied  by  said  board 
in  1871,  and  paid  by  plaintiff,  and  the  only  tax  for  ordinary 
county  purposes  allowed  or  authorized  by  law  for  that  year; 
that  the  board  caused  such  judgment  tax  to  be  charged  against 
the  lands  of  the  plaintiff  in  said  county  on  the  tax  books 
thereof,  and  the  treasurer  of  the  county  exacted  from  plaintiff 
payment  of  the  same,  which,  on  the  25th  day  of  January,  1872, 
the  plaintiff  paid,  being  the  sum  of  sixteen  hundred  and  forty- 
four  dollars  and  fifty-four  cents;  which,  it  is  alleged,  was  the 
amount  of  the  illegal  and  unauthorized  judgment  taxes  charged 
against  plaintiff.  A  demand  by  plaintiff  for  the  refunding  of 
the  money  so  paid,  and  a  refusal  to  do  so,  are  alleged,  and  a 
writ  of  mandamus  is  prayed  to  compel  the  refunding  to  the 
plaintiff  of  the  alleged  illegal  tax  so  paid. 

Defendants  demurred  to  the  petition.  The  court  sustained 
4e  demurrer,  and  the  plaintiff  refusing  to  amend,  judgment 
was  entered  dismissing  the  petition.     Plaintiff  appeals. 

E,  8.  Bailey  and  N.  M.  Hubbard^  for  appellant. 

/.  C.  Kelly  and  Holmes  <&  Reynolds^  for  appellees. 
Vol.  XXXIX. — 8 
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Miller,  Ch.  J. — At  the  June  term,  1873,  this  court  filed  its 
opinion  holding  (Cole,  J.,  dissenting j)  in  The  Iowa  Railroad 
Land  Company  v.  Stc  County  et  al,^  that  under  the  statutes 
of  Iowa  then  in  force,  the  county  Board  of  Supervisors  having 
levied  the  maximum  tax  of  four  mills  on  the  dollar  of  valua- 
tion for  ordinary  county  revenue,  had  no  power  or  authority 
to  levy  a  further  tax  upon  the  taxable  property  in  the  county 
for  the  purpose  of  paying  a  judgment  rendered  against  the 
county  upon  its  ordinary  county  warrants;  A  rehearing  was 
asked  by  the  plaintiff  and  granted  upon  other  questions  in  the 
case  decided  adversely  to  it.  Pending  such  petition  and  prior 
to  the  commencement  of  this  action,  namely,  on  the  18th  of 
March,  1874,  the  General  Assembly  passed  the  following  act: 

"  An  Act  to  legalize  certain  judgment -taxes  levied  iy  counties 
and  other  municipal  corporations  in  the  State  of  Iowa: 

"Whereas,  Judgments  have  been  rendered  both  in  the  State 
and  Federal  Courts  against  various  counties,  school  districts, 
and  other  municipal  corporations;  and. 

Whereas,  Such  corporations,  claiming  the  right  to  do  so 
under  section  3275  of  the  Eevision  of  1860,  and  the  amend- 
ments thereto,  have  levied  special  taxes  to  pay  the  same;  and, 

"Whereas,  Doubts  have  arisen  as  to  the  power  to  levy  such 
taxes  under  the  law;  and. 

Whereas,  Many  of  the  tax-payers  have  paid  such  taxes,  and 
it  is  the  interest  of  such  corporations  that  all  of  such  taxes  be 
collected,  and  said  judgments  paid  off;  now,  therefore, 

Section  1.  Bo  it  enacted  hy  the  General  Assembly  of  the 
State  of  lowa^  That  such  judgment  taxes,  so  levied  by  such 
corporations,  be,  and  the  same  are  hereby  declared  legal  and 
valid,  and  where  the  same  have  not  been  paid,  the  officers  of 
such  corporations  are  hereby  empowered  and  directed  to  pro- 
ceed at  once  to  collect  the  same  as  other  taxes  are  collected, 
and  pay  the  same  over  to  the  parties  entitled  thereto." 

The  second  section  of  the  act  provides  for  its  taking  effect 
upon  publication  in  certain  newspapers. 

The  principal  ground  of  the  demurrer  to  the  petition  is  in 
effect  that,  whatever  illegality  may  have  existed  in  the  levy  of 
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the  taxes  mentioned  in  plaintiff's  petition  as  illegal  and 
iraaothorized,  it  was,  before  the  commencement  of  this  action, 
cured,  and  the  alleged  illegal  taxes  rendered  legal,  and  their 
collection  authorized  by  the  above  act. 

L  Appellant  insists  that  the  act  is  invalid,  first,  because 
it  is  in  contravention  of  section  30,  of  Article  3,  of  the  Con- 
L  coHffnru-  fititution.  This  section  provides  "  that  the  Gen- 
SSa^^d^^'  eral  Assembly  shall  not  pass  local  or  special  laws 
^wciaiiawB.  £j^  ijj^  following  cascs:  For  the  assessment  and 
collection  of  taxes  for  Stale,  county,  or  road  purposes."       * 

*  *  It  is  claimed  that  the  act  in  question  is  a  special 
law  within  the  meaning  of  this  clause  of  the  Constitution, 
that  it  operate  upon  particular  corporations  only,  and  does 
not  afiRsct  all  in  the  State. 

In  1868,  the  legislature  passed  an  act  providing  in  substance 
that  all  cities  and  towns  theretotbre  incorporated  under  special 
acts  and  charters,  and  which  did  not  then  possess  the  power  to 
aell  personal  and  real  property  for  the  collection  of  delinquent 
taxes,  should  thereafter  have  and  possess  such  power.  In  S^as- 
kd  V.  The  City  of  Burlington^  80  Iowa,  232,  the  constitution- 
ality of  this  act  was  brought  in  question.  It  was  urged  that  it 
was  a  special  law,  since  it  did  not  apply  to  all  the  cities  in  the 
State,  and  was  therefore  in  conflict  with  the  above  article  of 
the  Constitution,  wherein  it  prohibits  the  General  Assembly 
from  passing  ^^  local  or  special  laws  for  the  incorporation  of 
cities  and  towns,"  The  act,  however,  was  held  constitutional, 
and  the  true  construction  of  the  act  declared  to  be  that  it 
operated  upon  a  particular  condition,  and  attached  to  it  cer- 
tain consequences,  and  that,  whenever  tliat  condition  existed, 
^  consequences  follow.  The  principle  involved  in  that  case 
was  the  same  as  in  the  one  before  us.  In  this  case  the  act  of 
the  General  Assembly  operated  uix>n  a  particular  condition; 
that  is,  in  all  municipal  corporations  where  they  have,  before 
the  passage  of  the  act,  levied  special  taxes  in  excess  of  the 
maximum  allowed  by  law  to  pay  judgments,  the  consequences 
which  are  named  in  the  act  follow,  namely,  such  taxes  are 
declared  legal  and  valid.  As  in  Haskel  v.  The  City  of  Bur- 
lingtoH^  eupra^  the  act  applied  '^  to  all  oitiea  in  the  State  fall- 


Digitized  byVjOOQlC 


116  SUPREME  COURT  OF  IOWA, 

Tbe  Iowa  Railroad  Land  Co.  v.  Soper. 

ing  within  the  class  specified,  arid  lience  was  not  local  nor 
special,  but  of  uniform  operation."  So,  in  this  case,  the  act 
applies  to  all  "  counties,  school  districts,  or  other  municipal 
corporations,"  falling  within  the  conditions  mentioned  in  the 
act;  and  it  is,  therefore,  not  a  local  or  special  law,  but  general. 
It  is  very  clear  that  if  every  municipal  corporation  within 
the  State  had  levied  taxes  to  pay  judgments,  which  levies  had 
been  in  excess  of  the  maximum  amount  fixed  by  law,  the  act 
under  consideration  would  have  applied  to  them  all  alike.  In 
other  words,  if  the  condition  described  in  the  act  had  existed 
in  every  corporation  in  the  State,  the  act  would  have  been 
applicable  to  them  all. 

In  McAunich  v.  The  M.  <&  M.  R.  Co.^  20  Iowa,  the  same 
•  doctrine  is  held  as  in  Haskel  v.  City  of  Burlin^n^  9xipra^ 
It  was  there  held  that  the  number  of  citizens  affected  by  a  law 
does  not  control  its  validity,  under  §  6,  Art.  1,  and  §  30  of  Art. 
3  of  the  constitution;  that  if  the  law  operates  upon  every  per- 
son  within  the  relations  or  circumstances  provided  for,  it  is 
sufficient  as  to  uniformity.  The  statute  under  consideration 
in  that  case  was  the  seventh  section  of  chapter  169,  of  the  Laws 
of  1862,  which  defined  the  duties  and  liabilities  of  railroad 
corporations  to  their  employes.  The  court,  per  Cole,  J., 
speaking  of  these  laws  which  apply  to  classes  or  conditions  of 
persons  and  things,  says:  "these  laws  are  general  and  uni- 
form, not  because  they  operate  upon  every  person  in  the  State, 
for  they  do  not,  but  because  every  person  who  is  brought 
within  the  relations  and  circumstances  specified  is  affected  by 
the  law.  They  are  general  and  nnitbrm  in  their  operation 
upon  all  persons  in  the  like  situation."  See,  also,  U,  S,  £a^ 
pre$8  Company  v.  Elh/souj  28  Iowa,  370;  Van  Phul  v. 
HammeTy  29  Id.,  222. 

When  we  apply  the  principle  of  these  cases  to  the  act  under 

2 .  j^^g.  consideration,  it  is  plain  that  it  is  a  general  law . 

ment  taxes.  ^^^  j^^^  ^  \oQs\  or  special  One.  Holding  the  act 
to  be  general  in  its  operation  we  need  not  inquire  whether 

8. : .  it  is  a  law  for  the  assessment  and  collection  of 

taxes. 

II.    It  is  insisted  farther  that  the  act  in  question  is  void 
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because  it  is  retrospective  and  impairs  vested  rights  and  with- 

^ .  ,^^,  out  reasonable  cause  imposes  upon  third  persons 

^fl^tro?  new  duties  in  respect  to  past  transactions.  In 
•pectiveiaws.  Bennett  V.  Fisher,  26  Iowa,  497,  it  is  held  that 
there  is  nothing  in  our  constitution  prohibiting,  in  terms,  the 
enactment  of  retrospective  laws,  and  that  such  laws  are  valid, 
unless  they  violate  some  of  the  provisions  of  the  national  or 
,  state  constitutions.  In  that  case  an  act  was  upheld  as  valid 
which  legalized  the  establishment  of  certain  county  roads 
which  were  illegal  and  void  because  the  commissioners  had 
been  appointed  by  the  clerk  without  authority.  State  v. 
Kimhall,  23  Iowa,  531. 

In  The  State  v.  Squires^  Id.,  340,  it  was  held  that  retro- 
spective laws,  as  distinguished  from  ex  post  facto  laws,  are  not 
in  conflict  with  the  constitution  of  the  United  States,  nor  of 
this  State;  that  in  the  absence  of  any  constitutional  inhibition, 
a  state  legislature  has  the  power  to  pass  retrospective  or  ret- 
roactive laws,  and  that  they  will  be  declared  inoperative  only 
when  they  disturb  or  interfere  with  vested  rights.  In  that 
case  a  curative  act  legalizing  the  defective  organization  of  a 
school  district  was  held  constitutional  and  valid.  The  doctrine 
of  these  cases  is  well  settled  by  numerous  decisions  of  this 
court  See,  Davis  v.  O'F&rmll,  4  G.  Greene,  168, 358;  Pha- 
resv,  WalterSy  6  Iowa,  106;  Montgomery  v:  Chadtoioky  7  Id., 
114;  McMUlen  v.  Boyles,  6  Id.,  304,  and  cases  cited;  New- 
man v.  Samuels,  17  Id.,  528;  Boardman  v.  Beekwith,  18  Id., 
292. 

We  are  unable  to  see  wherein  the  act  interferes  with  any 
vested  rights  of  the  plaintifl;  The  case  of  Boardm^rn  v.  Beck- 
8.  -----:taxe«:  with  is  in  poiut  here.     The  general  law  of  March 

Told  levy  may  *^,  ®     ^  «  ^, 

beiegaited.  22,  1858/  relating  to  revenue,  (Laws  of  1858,  Ch. 
152),  repealed  all  prior  acts  in  conflict  therewith.  It  took 
eflect  July  4,  1858.  This  act  omitted  to  make  any  provision 
for  the  levy  of  taxes  for  1858.  At  the  next  session  of  the 
General  Assembly  an  act  was  passed  (April  2, 1860)  to  enforce 
the  collection  of  the  delinquent  taxes  of  1858,  which,  in  the 
preamble,  refers  to  the  act  of  March  22,  1858,  and  the  omis- 
sion therein,  and  reciting  that  taxes  were  assessed  and  levied 
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in  parsuance  with  the  laws  in  force  prior  to  1858,  etc.  Then 
follows  an  enactment  legalizing  such  levies  and  assessments 
with  the  like  eflTect  as  if  chapter  152  had  not  been  enacted  and 
declaring  it  lawful  for,  and  the  duty  of,  the  proper  officers  to 
proceed  to  collect  the  taxes  thus  legalized,  as  in  other  cases 
of  delinquent  taxes  assessed  according  to  law.  This  act, 
although  it  was  retrospective  and  legalized  taxes  which  were 
levied  without  any  shadow  of  legal  authority,  and  the  levies 
were  therefore  utterly  void,  was  held  constitutional  and  oper- 
ative. The  court,  per  Wbight,  Ch.  J.,  says:  "That  it  is  com- 
petent to  thus  legislate  we  entertain  no  doubt.  Tlie  power 
of  the  legislature  to  pass  acts  of  this  character,  conducive  as 
they  are  to  the  general  welfare,  und  based  upon  considerations 
of  controlling  public  necessity,  is,  in  our  opinion,  undoubted. 
It  does  not  interfere  with  vested  rights^  nor  impair  the  obli- 
gation of  any  contract.'' 

It  seems  to  us  that  there  is  no  ground  for  distinction 
between  that  case  and  the  one  before  us.  The  act  6f  1874 
purj^orts  to  render  legal  and  valid  certain  tax  levies  which 
were  not  legal  and  valid  at  the  time  of  the  levies,  so  did  the 
act  of  April  2, 1860. 

It  is  urged  that  the  judgment  taxes,  attempted  to  be  leg- 
alized in  this  case,  were  absolutely  void,  because  they  were 
levied  in  excess  of  lawful  authority,  and  that  therefoi'e  the 
General  Assembly  cannot  by  a  retrospective  act,  give  valid- 
ity to  such  void  levies.  In  Boardinan  v,  J^echwith^  supra, 
the  taxes  levied  for  the  year  1858,  were  levied  without  any 
lawful  authority  whatever.  The  levies  were  not  simply  in 
excess  of  lawful  authority,  as  in  this  case,  but  were  made  with- 
out any  authority  to  make  them,  and  it  was  held  that  the  act 
of  April  2,  1860,  passed  to  cure  and  render  legal  and  valid 
these  illegal  and  void  levies,  was  constitutional,  valid  and 
operative,  and  rendered  the  taxes  levied  in  1858,  without  any 
authority  of  law,  collectible. 

If  it  was  competent  for  the  General  Assembly  to  pass  the 
act  above  referred  to,  whereby  the  illegal  and  void  taxes  levied 
in  1858  were  legalized  and  their  collection  authorized,  it  was 
likewise  competent  for  the  legislature  to  pass  the  act  under 
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consideration,  and  thereby  make  the  taxes  to  pay  judgments, 
which  had  been  levied  in  excess  of  legal  authority,  valid  and 
collectible.  There  is  no  valid  argument  to  sustain  the  former 
which  does  not  apply  to  and  sustain  the  latter  act.  In  both 
cases  it  is  a  question  of  power  and  not  one^of  policy.  Of  the 
power  to  pass  the  act  in  question,  we  entertain  no  doubt. 

This  power  of  the  legislature  to  cure  defective  or  irregular 
proceedings  is  not  limited  by  the  fact  that,  but  for  such  cura- 
tive act,  the.  defective  proceeding  would  be  wholly  invalid  or 
inoperative;  The  State  v.  Squires^  supray  and  cases  cited  on  p. 
348.  "Nor  is  it  material  that  a  cause  was  pending  involving 
the  question  of  the  validity  of  the  proceeding  sought  to  be 
cured,  when  the  act. curing  it  was  passed. '  Ibid.  Sea  also 
Allen  V.  Archer y  49  Maiqe,  346;  Winchester  v.  Inhabitants 
of  Corina^  55  Id.,  9;  Walter  v.  Bacon,  8  Mass.,  463,  472; 
Fowler  v.  Select  Men^  etc.j  8  Allen,  80;  Baldwin  v.  The 
Town  of  North  Bedford^  32  Conn.,  47;  City  of  Bridgeport 
V.H,  R.  Co.,  15  Conn.,  475;  Scofield  v,  Watkins,  22  Ills., 
66,  73;  Cow(/ill  v.  Long,  15  Id.,  202;  Weisler  et  al,  v.  Hade, 
52  Penn.  St.,  474;  Cass  Township  v.  Dillon,  16  Ohio  St.,  38; 
The  State  ex  rel.  Baker  v,  Scudder,  3  Vroom,  203;  Wal- 
pole  V  Elliotty  18  Ind.,  258;  Welch  v.  Wadsworth,  30  Conn., 
149. 

There  can  be  no  doubt  that  the  General,  Assembly  had  the 
power,  and  might  have  enacted  a  law  under  which  the  vari- 

^ rtaxes:  ^^^  municipal  corporations  in  the    State  would 

curauveact.  j^^^^  \y^u  authorized  to  levy  and  collect  the  taxes 
in  question.  In  other  words,  the  authority  to  levy  and  collect 
taxes  to  pay  judgments  against  municpal  corporations  could 
have  been  conierred  by  a  general  law  without  any  limitation 
therein  as  to  the  rate,  so  that  the  taxes,  legalized  by  the  act 
under  consideration,  would  have  been  auth^orized  and  valid. 
Having  the  power  to  authorize,  by  general  law,  the  levy  and 
collection  of  special  taxes,  by  municipal  corporations,  without 
Umitation  as  to  rate,  for  the  purpose  of  paying  judgments, 
the  l^alature  may  rightfully  legalize  or  cure  the  levies  made 
in  excess  of  lawful  authority  at  the  time;  The  State  v.  Squires, 
supra;  Bennett  v,  Fisher^  svpra;  McMUlen  v.  BoyUy  County 
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Jvdge^  6  Iowa,  304,  and  cases  cited  in  brief  of  appellee's 
counsel;  Dubuque  Female  College  v.  Township  ofD'ulmquej 
13  Id.,  558. 

"When  it  is  conceded  that  the  Geneml  Assembly  has  the 
power  to  pass  an  act  conferring  aurhoritj  upon  municipal  cor- 
pomtions  to  levy  taxes,  it  necessarily  follows  that  the  same 
power  may  cure  or  ratify  and  make  valid  the  taxes  levied 
without  such  prior  authority,  unless  vested  rights  are  thereby 
impaired.    Thompson  v.  Lee  County^  3  Wallace,  327. 

We  have  read  and  examined  the  numerous  cases  cited  by 
appellants,  and  find  them  generally  in  accord  with  the  cases 
in  this  court  above  cited.  While  we  should  feel  compelled  to 
follow  the  cases  in  our  own  court,  which,  it  seems  to  us,  clearly 
cover  every  question  in  this  case,  and  bring  us  to  the  conclu- 
sions above  reached,  yet  we  will  notice  some  of  the  cases  relied 
upon  most  confidently  by  appellants'  counsel.  The  case  which 
they  denominate  the  leading  one  in  support  of  the  claim  that 
the  act  impairs  vested  rights,  is  Dash  v.  Van  Kleeck^  7  Johns, 
477.  In. that  case  the  sheriff  suffered  a  prisoner  in  his  custody 
on  execution  to  escape,  upon  which,  under  the  law  then  in 
force,  the  sheriff  became  liable  to  the  creditor.  The  prisoner 
returned  to  the  custody  of  the  sheriff,  who,  on  going  out  of 
ofiice,  assigned  him  to  his  successor,  and  while  in  his  custody 
the  prisoner  applied  for  his  discharge  under  an  act  for  the 
relief  of  debtors,  etc. ;  and  the  plaintiff,  not  knowing  of  the 
escape,  opposed  the  application,  in  consequence  of  which  the 
debtor  remained  in  Qustody.  Atler  the  institution  of  the 
action  against  the  sheriff  who  suffered  the  escape,  an  act  was 
passed  by  the  legislature  permitting  sheriffs  to.  plead  the 
prisoner's  return  to  custody  as  a  defense  to  an  action  for  an 
escape;  it  was  held  that  this  act  did  not  operate  retrospectively, 
*o  as  to  divest  the  vested  right  of  action  which  accrued  to  the 
plaintiff  by  the  escape.    Spenoeb  and  Gates,  JJ.,  dissenting. 

The  ground  upon  which  the  court  bases  the  decision  is,  that, 
as  the  sheriff,  in  suffering  his  prisoner  to  escape,  became  liable 
absolutely  to  the  plaintiff  for  the  debt,  such  liability  was 
a  vested  right  which  could  not  be  taken  away  by  a  retroactive 
Ifiw.    In  this  holding  there  is  nothing  inconsistent  with  the 
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Tiews  we  have  expressed  above.  Wherever  a  vested  right  of 
property  is  attempted  to  be  divested  by  a  retrospective  act  of 
the  legislature,  it  has  been  generally  held  invalid  by  the  courts, 
and  to  this  effect  are  most  of  the  cases  cited  by  appellants. 

But  the  legalizing  of  a  tax,  which  but  for  the  legalizing  act 
was  invalid  and  not  capable  of  being  enforced,  does  not  inter- 

^ fere  with  any  vested  right  of  the  tax-payer.     It  is 

•  argued  that  before  the  passage  of  the  curative  act, 

the  plaintiff  had  a  right  of  action  to  recover  back  the  illegal 
taxes  paid,  and  that  this  is  a  vested  right.  It  is  no  more  a 
vested  right  than  in  case  the  plaintiff  had  not  paid  the  taxes. 
He  would  in  such  case  have  as  good  grounds  for  resisting  pay- 
ment, as,  after  payment,  he  could  have  to  recover  the  money 
paid.  And  this  is  no  vested  right  at  all.  Before  taxes  are 
assessed  against  the  property  of  the  tax-payer,  in  accordance 
with  a  statute  for  that  purpose,  he  may  lawfully  claim  the 
right  to  resist  a  claim  made  upon  him  for  taxes  not  thus 
assessed.  He  has  a  right  of  action  to  enjoin  the  sale  of  his 
lands,  or  niay  replevy  his  personal  property  if  seized  for  illegal 
taxes.  But  upon  the  regular  levy  of  taxes  in  pursuance  of  a 
legislative  ^lactment,  his  rights  in  this  respect  are  changed. 
His  right  to  resist  the  payment  of  the  taxes  is  gone.  The 
statute  has  created  a  liability  to  pay  where  nonee2dsted  before 
its  passage,  and  this  is  so  whether  the  act  authorizing  the  tai^ 
levies  be  passed  prior  thereto  or  is  an  act  legalizing  a  tax 
previously  levied.  In  either  case  the  power  of  the  Gteneral 
Assembly  to  pass  the  law  is  the  same.  K  it  has  no  power  tp 
legalize  a  tax  already  levied  without  authority,  it  has  no  power 
to  confer  the  authority  in  the  first  instance.  If  the  right  to 
resist  the  payment  of  taxes  assessed  without  authority  of  law 
is  a  vested  right  which  cannot  be  taken  away  by  any  legisla* 
tive  act,  then  the  legislature  has  no  power  to  tax  at  all,  for 
every  statute  which  provides  for  taxing  the  persons  or  prop- 
erty of  the  citizens  has  the  effect  to  create  liabilities  where 
none  existed  before  the  passage  of  the  statute.  If,  therefore^ 
the  prior  non-liability  be  a  vested  right  that  cannot  be 
impaired  by  legislative  enactment,  then  there  is  no  power  in 
the  State  to  levy  or  collect  taxes.    It  is  plain  from  these .  coUb- 
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Biderations  that  no  vested  rights  are  impaired  by  the  passage  of 
the  act  in  question  in  this  case. 

The  case  of  The  Commissioners  of  Shawnee  County  v. 
Carter^  2  Kansas,  115,  is  a  case  holding  that  an  act  of  the 
legislature  confirming  the  acta  of  the  commissioners,  in  issu- 
ing certain  bonds  which  were  invalid,  was  unconstitutional  on 
the  ground  that  "  it  retroactively  disposed  in  favor  of  a  par- 
ticular individual,  with  general  rules  governing  similar  cases, 
to  the  manifest  injury  of  other  parties."  Herein  the  case  is 
not  inconsistent  with  our  conclusions  in  this  case.  The  court 
in  that  case,  however,  iu  argument  attempts  to  distinguish 
between  retrospective  laws  which  are  passed  to  supply  defects, 
and  cure  informalities  in  proceedings  of  officers  and  tribunals 
acting  within  the  scope  of  their  authority,  and  laws  which  are 
intended  to  cure  or  legalize  the  acts  of  such  officers  done  with- 
out the  scope  of  their  authority,  holding  that  retroactive  leg- 
islation is  legal  and  valid  to  cure  the  acts  of  officers  void  for 

g  .  ^^^^,  informality,  irregularity  or  mistake,  but  that  such 

tive  acts.  legislation  is  not  valid  where  it  attempts  to  legal- 
ize and  validate  official  acts,  void  for  want  of  power  or  authority 
to  perform  them.  We  have  already  seen  that  such  is  not  the 
rule  established  by  the  cases  decided  in  this  court,  and  which 
are  above  cited.  There  is  no  foundation  for  the  above  distinc- 
tion, under  our  decisions. 

In  the  case  oiMenges  v.  Deutler^  33  Penn.  St.,  495,  the  plain- 
tiff's father  was,  in  1833,  the  owner  of  408  acres  of  land  lying 
partly  in  Lycoming  and  partly  in  Northumberland  counties, 
at  which  time  he  executed  a  mortgage  upon  the  same  to  one 
Parker  for  $800,  which  was  recorded  in  Lycoming  county.  In 
1839,  suit  was  brought  and  judgment  obtained  on  the  mort- 
gage in  Lycoming  county,  the  property  sold  at  sheriff's  sale, 
and  deed  made  by  him  to  George  Oyster  for  the  entire  tract, 
describing  the  same  as  lying  in  the  two  counties.  The  pur- 
chaser took  possession  but  in  a  suit  by  the  heirs  of  the  mort- 
gagor, who  had  deceased,  it  was  decided  that  no  title  passed 
by  the  sheriff's  sale  and  the  heirs  had  judgment  for  the  land. 

In  1843,  the  legislature  passed  an  act  declaring  the  sheriff's 
4eed  to  be  good  and  valid,  and  it  was  h^ld  that  this  act  was 
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nnconstitntioDal  becaase  it  divested  vested  rights  of  property, 
and  professed  to  reverse  and  ovei'tnm  a  solemn  judgment  of 
the  Supreme  Court.  "We  find  no  difficulty  in  subscribing  to 
the  doctrine  of  this  decision,  and  see  nothing  therein  iYi  con- 
flict with  the  conclusions  of  this  opinion. 

The  case  of  Ilart  v,  Henderson^  17  Mich.  218,  holds  that 
the  legislature  has  power  to  correct  any  mere  irregularity  in 
the  proceedings  for  the  assessment,  and  collection  of  taxes 
authorized  by  law,  but  when  the  original  tax  was  levied  with- 
out any  authority  of  law,  no  subsequent  legislation  can  make 
it  a  legal  demand.  This  is  the  only  case  we  have  been  able  to- 
find,  (except  the  Kansas  case  above  referred  to,)  holding  this 
doctrine,  and  it  is  in  direct  and  palpable  confiict  with  Boardman 
V,  Becktoithy  s^ipra^  and  other  Iowa  cases  cited.  It  is  also  in 
conflict  with  the  following  cases;  Winchester  v,  Corina^  55 
Maine,  9;  The  StcUt  ex  rel,  v,  Sciulder^  3  Vroom,  203 ;  Bellows 
V.  Weeks,  41  Vt.,  890;  Wulpole  v.  Elliott,  18  Ind,  258; 
Thames  Manuf,  Co.  v.  iMhrop,  7  Conn.,  550, 

We  discover  nothing  in  any  of  tlie  other  numerous  cases 
cited  by  the  learned  counsel  for  appellant  that  demands  a 
review  thereof  at  our  hands.  As  we  understand  them,  they 
hold  no  doctrines  conflicting  with  the  decisions  we  have  cited 
from  our  own  reports,  or  not  in  accord  with  the  views  and 
conclusions  we  have  herein  expressed. 

III.  It  is  further  claimed  ,that  the  act  under  consideration 
is  an  intended  exercise  of  judicial  power,  and,  therefore, 
unconstitutional  and  void. 

The  exercise  of  judicial  power  is  not  within  the  constitu- 

9. :  tax-  tional  authority  of  the  General  Assembly.    That 

of  Judiciary,    power  is  confided  to  the  courts  organized  and 
established  as  designated  in  the  Constitution,  Art.  6,  Sec.  1. 

When  vested  rights  are  divested  by  legislative  acts  of  this 
-character,  they  will  be  adjudged  inoperative  and  void  by  the 
courts.  Bagg's  Appeal,  7  Wright,  (44  Pa.  St.)  512.  But  the 
act  under  consideration  does  not  fall  within  this  character  of 
legislation.  The  power  of  taxation  is  a  necessary  and  indis- 
pensable incident  to  every  government.  It  is  "one  of  the 
sovereign  powers  of  the  State  vested  in  the  Gteneral  Assem- 
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bly,"  and  is  exercised  by  it  without  the  aid  of  the  courts, 
except  where  it  calls  in  that  aid  in  the  collection  of  the  reve- 
hue.  Stewart  v.  Board  of  Supervisors  etc.,  30  Iowa,  9,  and 
cases  cited;  Orimv.  Weisenhn/rg  School  District,  57  Penn. 
St.,  433. 

We  have  seen  that  the  General  Assembly  possesses  the 
pow^r  to  cure  and  render  legal  and  valid,  by  subsequent  laws, 
defective  or  irregular  proceedings,  wherever  it  would  have 
the  power  to  authorize  such  proceedings  in  the  first  instance. 
Since,  therefore,  it  is  within  the  proper  scope  of  legislative 
'authority  to  pass  general  laws  for  the  assessment  and  collec- 
tion of  taxes,  the  passage  of  a  general  law  curing  and  legaliz- 
ing  the  levy  and  collection  of  taxes  irregularly  or  illegally 
levied,  is  also  an  exercise  of  legislative  authority  as  essen- 
tially as  is  the  passage  of  an  original  act  authorizing  the  taxa- 
tion. Such  is  the^  character  of  thie  act  we  are  considering. 
It  does  not  encroach  upon  the  domain  of  judicial  power,  but 
it  is  clearly  within  the  scope  of  legitimate  legislative  author- 
ity. It  legalized  the  taxes  levied  to  pay  judgments  in  the 
Various  municipal  corporations,  which  taxes  were  not  legal 
and  collectible  prior  to  the  passage  of  the  act,  because  of  a 
want  of  lawful  authority  to  levy  the  same.  The  court  did  not 
err,  therefore,  in  sustaining  the  demurrer,  and  its  judgment 
must  be  affirmed. 

Affirmed. 


Thb  Iowa  Railboad  LAin>  Co.  v.  The  County  of  Sao  et  al. 

1.  Equity:  road  taxes:  irregularity  in  their  return.    Equity  will 

not  relieve  the  owner  of  property  from  the  pa}'ment  of  road  taxes,  on» 
account  of  irregrularities  in  the  manner  of  their  return  to  the  Board  oi 
Superrisors. 

2.  Taxes :    adyertibement  of  land.    When  taxes  are  delinquent  upon 

the  whole,  or  .any  smaller  part,  of  a  section,  lying  in  one  contiguous 
body  and  belonging  to  one  owner,  the  treasurer  should  advertise  the 
wh€^e  tract  in  a  single  description. 
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3.  :  HIGHER. RATE  THAN  PROVIDED  BY  LAW:  BOARD  OF  SUPER- 
VISORS. When  the  Board  of  Supervisors  are  satisfied  that  the  require- 
ments of  sections  250  and  251  of  the  Revision  have  been  substantially 
complied  with,  and  that  a  majority  of  votes  has  been  cast  in  favor 
of  the  proposition^  they  are  empowered  to  levy  a  tax  of  a  higher  rate 
than  that  provided  by  law. 

4.  Pleading:    conclusion  op  law:    taxes.    Where  a  petition  alleged 

that  there  was  no  evidence  *'  on  file  '*  by  which  it  appeared  that  due 
notice  and  publication  had  been  given  of  the  snbmLssion  to  a  vote  of  the 
people  of  a  proposition  for  a  special  tax,  it  was  held,  that  the  allegation 
should  have  been  respecting  the  fact  of  the  submission,  and  that  the 
pleading  was  bad  as  presenting  a  conclusion  of  law. 

5. :    practice:    demurrer.    The  proper  remedy,  where  a  plead** 

ing  contains  allegations  of  evidence  or  conclusions  of  law,  is  a  motion 
to  strike,  although  it  may,  also,  be  assailable  by  demurrer. 

6.  Taxes:  cannot  exceed  maximum  rate  established  bt  statute: 
MUNICIPAL  corporation.  Scctiou  3275  of  the  Revision  confers  no 
independent  power  of  taxation,  and  does  not  require  municipal  corpora- 
tions to  levy  a  judgment  tax  in  excess  of  the  maximum  mte  of  tax- 
ation established  by  statute.    Cole,  J.,  dissenting,  infra, 

1.  Section  710  of  the  Revision  was  intended  to  invest  the  countiei^ 
with  all  the  authority  necessary  to  raise  the  revenue,  including 
whatever  may  be  required  for  the  payment  of  their  debts. 

2.  The  limitations  in  that  section  have  the  same  controlling  oper- 
ation which  those  in  a  city  charter  have  upon  municipal  taxation. 

8.  One  who  becomes  the  creditor  of  a  county  is  presumed  to  do  so  in 
view  of  the  existing  law,  and  cannot  complain  ii'  his  debt  exceed  its 
power  of  immediate  payment. 

7. :  MUST  be  authorized  by  law.  The  power  of  taxation  is  con- 
ferred by  the  legislature,  and  when  it  alao  prescribes  the  method  of 
taxation,  that  must  be  pursued. 

8, :  —— .   The  proposition  was  submitted  to  the  voters  of  a  county 

'•  whether  a  tax  of  ten  mills  above  that  provided  by  law  shall  be  levied 
upon  the  taxable  property  of  the  county,  to  pay  off  the  ordinary  county 
indebtedness,''  to  be  voted  upon  at  the  general  election  in  1871,  but  it 
failed  to  specify  the  proposed  date  of  tha  levy  or  the  year  to  which  the 
taxes  were  to  bo  applied:  Held,  that  an  affibrmative  vote  did  not  confer 
upon  the  Board  of  Supervisors  the  power  to  levy  the  tax. 

9. :    PRACTICE  in  the  supreme  court:    effect  of  curative 


ACT.  Pending  the  decision  of.  a  cause  upon  a  petition  for  rehearing, 
when  no  judgment  had  been  rendered  upon  the  filing  of  the  first  opinion, 
which  declared  special  judgfment  taxes  illegal,  the  legislature  passed  an 
act  (March  18, 1874,)  affirming  their  legality :  Held,  that  the  legislative 
act  established  their  validity. 
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Per  Cole,  J. 

10.  Taxes:  extent  of  levy:  judgment  against  a  county.  The 
Board  of  Supervisors  may  levy  a  tax  to  pay  a  judgment  against  a 
county,  rendered  upon  warrants  issued  for  ordinary  county  expenses, 
when  they  have  already  levied  the  maximum  allowed  for  ordinary 
county  revenue. 

11.  :    REV.»  SEC.  3275,  does  not  apply  to  cities.    Section  3275  of 

the  Revision  has  no  application  to  cities  organized  under  special  char- 
ters, and  decisions  based  upon  limitations  contained  therein  furnish  no 
ground  for  denying  the  power  of  the  Board  of  Supervisors  to  levy  a  tax 
imder  that  section. 

12. :    POWER  OF  cities  to  levy.    In  Coy  v.  The  City  Council  of 

Lyons,  17  Iowa,  1,  and  Coffin  v.  The  City  Council  of  Davenport,  26 
Iowa,  515,  the  power  of  cities  to  levy  a  judgment  tax  was  sustained, 
although  it  was  not  conferred  by  the  charter  in  either  case. 

13. :  PROVISION  FOR  PAYMENT  OP  JUDGMENT  DEBT.  The  prohib- 
ition of  all  other  means  for  the  payment  of  judgment  debts,  by  section 
3274  of  the  Revision,  implies  that  section  3275  was  intended  to  provide 
an  adequate  remedy  by  conferring  the  power  to  levy  a  tax. 

14.    :    .    Where  a  municipal  corporation  has  the  power  to 

contract  a  debt,  it  has,  by  implication,  authority  to  resort  to  the  usual 
mode  of  raising  revenues,  which  is  taxation. 

Appeals  from  the  Sao  District  Court. 

Tuesday,  June  30. 

These  suits  are  instituted  for  the  purpose  of  enjoining -tli^ 
defendants  from  selling  the  lands  of  plaintiff  for  alleged 
delinquent  taxes  for  the  years  1870  and  1871,  which  plaintiff 
avers  are  illegal. 

In  the  first  case  defendants  answered,  denying  the  allega- 
tions of  the  petition,  and  on  a  trial  a  decree  was  rendered  for 
defendants.  In  the  second  case  the  court  rendered  a  decree  for 
defendants  on  a  demurrer  to  the  petition.  Plaintiff  appeals 
in  each  case. 

*  The  causes  were  argued  and  submitted  together.    The  mate- 
rial facts  appear  in  the  opinion. 

Isaac  Cook  and  iT.  Jf  .  Hubbard^  for  appellant. 

Eli  R.  Chase  and  Oalusha  ParsonSy  for  the  appellees. 
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Miller,  Ch.  J. — The  plaintiff  in  these  suits  alleges  that  it  has 
paid  all  the  taxes  legally  chargeable  and  levied  upon  its  prop- 
erty for  the  years  1870  and  1871,  and  complains  that  certain 
ill^l  taxes  have  been  levied  thereon,  and  that  the  treasurer 
of  the  county  is  about  to  sell  the  plaintiff's  lands  for  such 
ill^l  taxes  and  costs  charged  thereon,  and  asks  that  such  sale 
may  be  enjoined. 

I.  The  first  tax  complained  of  as  illegal  is  the  road  tax 
for  1870. 

The  defendant  gave  in  evidence  the  following  extract  from 
the  records  of  the  township  trustees  of  one  of  the  townships 
of  the  county,  viz: 

"  State  of  Iowa,  1 

Sac  County,  April  11,  1870.  ) 

Trustees  met  according  to  law  for  the  purpose  of  levying 
road  taxes  for  the  year  1870.  Present,  F.  A.  Cobb,  J.  Jones, 
W.  Y.  Lagorgue,  Trustees.  On  motion,  resolved  to  levy 
three  mills  on  a  dollar. 

0.  J.  Dabt,  Town  Clerk:' 

It  was  stipulated  on  the  trial,  that  each  of  the  other  town- 
ships of  the  county  have  similar  records  of  the  levying  of  road 
taxes  by  the  respective  boards  of  trustees  of  each  of  said  town- 
shipg,  and  the  introduction  of  such  records  is  waived,  and 
the  fact  admitted,  that  such  records,  if  produced,  would  be,  in 
substance,  the  same  as  the  above. 

It  is  also  shown  by  the  evidence  that  the  township  clerks 
of  the  different  townships  sent  up  certified  lists  to  the  treas- 
urer, showing  that  the  road  taxes  levied  upon  the  lands  of 
plaintiff  for  the  year  1870,  had  not  been  paid,  and  that  these 
hsts  have  been  lost.  Parol  evidence  was  admitted,  after  show- 
ing the  loss  of  the  certified  lists,  by  which  it  was  made  to 
appear  that  the  lists  sent  up  did  not  show  the  amount  of  road 
taxes  levied  against  particular  tracts  of  land,  but  stated  that 
the  road  taxes  had  not  been  paid  on  the  lands  mentioned  in 
the  hsts,  without  stating  any  amounts  of  taxes;  that  the  lists, 
in  some  instances,  described  whole  townships  in  one  descrip- 
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tion,  and  in  other  instances  several  sections  were  stated  to  be 
delinquent. 

It  is  further  shown  that  in  making  the  tax  book  for  1870, 
the  road  tax  was  carried  out  thereon  as  a  part  of  the  consolid- 
ated tax  at  the  time  the  book  was  made  out. 

These  road  taxes  were  legally  and  properly  levied.  There 
is  no  claim  or  pretense  that  they  have  ever  been  paid  by  the 
plaintiff.  The  grounds  of  complaint  are  mere  irregularities 
in  the  man7ier  of  certifying  the  delinquent  road  taxes  to  the 
proper  county  oflBicer,  and  irregularities  in  the  mode  of  placing 
them  upon  the  tax  books.  This  question,  under  a  similar  state 
of  facts,  came  before  us  and  was  considered  in  27*5  Cedar 
Rapids  <&  Mo,  R,  R.  Go,  et  al.  v.  Carroll  County^  {post)j 
and  it  was  there  held  that  a  court  of  equity  will  not  relieve 
the  plaintiff  from  the  payment  of  proper  and  just  road  taxes 

1.  »ouiTY:  against  its  property,  on  account  of  irregularities 
jrregujarity  in  the  manner  of  returning  the  same  by  the 
turua.  township  clerk  to  the  clerk  of  the  Board  of  Super- 
visors. The  record  in  this  case  shows  a  legal  levy  of  the  road 
taxes.  The  resolution  adopted  by  the  trustees  constituted 
the  fact  of  levying  the  tax.  The  only  matters  of  complaint 
relate  to  the  manner  of  transferring  and  placing  this  tax  on 
the  county  treasurer's  books.  That  there  were  irregularities 
in  doing  this  is  clear,  but  under  the  rule  above  stated,  these 
irregularities  will  not  relieve  the  plaintiff  from  the  payment 
of  the  taxes  legally  levied  and  justly  due  upon  its  property. 

1\,  The  record  shows  that  the  treasurer,  in  advertising  the 
lands  of  plaintiff  for  sale  for  taxes  delinquent  thereon,  has 

2.  TAXES :  ad-  done  so  bv  descriptions  containing  the  smallest 

vertlsement  ii.    ..  .,       i.  ii.*  t* 

of  laDd.  legal  subdivision  oi  land  m  each  description.     By 

this  method  of  advertising,  the  cost  thereof  is  shown  to  be 
very  much  greater  than  it  would  have  been  if  the  largest 
quantity  of  land  practicable  had  been  included  in  a  single 
description.  Of  this  plaintiff  complains.  In  the  case  above 
cited  it  was  held  that  it  is  the  duty  of  the  treasurer  to  so 
advertise  lands  for  sale  for  delinquent  taxes,  as  to  incur  as  lit- 
tle costs  as  are  reasonably  practicable,  consistently  with  a  due 
and  legal  advertisement  under  the  law;  and  that  the  spirit  of 
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the  statute  requires  that  when  taxes  are  due  and  delinquent 
npon  a  whole  or  any  smaller  part  of  a  section  of  land  in  one 
contiguous  body,  belonging  to  the  same  owner,  the  treasurer 
is  not  authorized  to  advertise  the  lands  in  the  smallest  sub- 
divisions, but  must  advertise  the  whole  tract  in  a  single 
description. 

III.  It  appears  by  the  record  that,  among  the  taxes  for 
which  the  treasurer  has  advertised  plaintiff's  lands  for  sale,  is 
a  tax  of  ten  mills  on  the  dollar  upon  the  assessment  of  1871, 
for  the  purpose  of  paying  off  the  ordinary  county  indebted- 
ness. This  tax  appellant  claims  is  illegal.  The  question 
arises  only  in  the  second  case  which  was  decided  on  a  demur- 
rer to  the  petition. 

The  Minute  Book  of  the  Board  of  Supervisors,  under  date 
of  September  4th,  1871,  contains  the  following: 

"  Whebeas,  The  wan-ants  of  the  county  are  at  a  depreciated 
value:  therefore, 

*'  EeHolved^  By  the  Board  of  Supervisors  of  Sac  County,  in 
the  State  of  Iowa,  that  the  question  whether  a  tax  of  ten  (10) 
mills  above  that  provided  by  law,  shall  be  levied  upon  the 
taxable  property  of  the  county,  to  pay  off  the  ordinary  county 
indebtedness,  shall  be  submitted  to  the  voters  of  the  several 
townships  of  the  county  at  the  next  general  election,  to  be  held 
on  the  10th  day  of  October,  1871. 

"The  manner  of  voting  shall  be,  each  voting  for  or  against 
the  same  shall  deposit  a  *  ballot'  on*  which  shall  be  written  or 
printed,  ^  For  the  special  tax  to  pay  off  the  county  indebted* 
ness,'  or  'Against  the  special  tax  to  pay  off  the  county  indebt* 
edness.'  And  if  a  majority  of  the  legal  voters  of  said  county, 
voting  for  or  against  said  proposition,  vote  for  said  proposi- 
tion, then  said  tax  shall  be  levied  as  otlier  county  taxes,  and 
collected  in  like  manner,  but  not  otherwise,  and  it  is  ordered 
that  the  clerk  of  this  Board  make  and  publish  a  proclamation 
of  the  time  of  said  election,  and  of  the  proposition  therein 
contained,  to  be  submitted,  etc.,  as  usual,  and  said  vote  shall 
be  canvassed  and  returned  at  the  same  time  that  other  votes 
at  said  election  are  canvassed.    Approved.  ' 

HowABD  PiEBOE,  Chairman.'' 
Vol,  zxxnc. — 9 
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It  18  further  shown  by  an  exhibit  to  plaintiff's  petition  that 
on  the  17th  day  of  October,  1871,  being  after  the  election  was 
over,  the  board  convened  and  took  action  as  follows:  "On 
motion,  whereas,  the  Board  of  Supervisors  of  Sac  County  did, 
at  the  September  meeting  of  this  board,  submit  a  proposition 
to  the  legal  voters  of  Sac  County,  submitting  the  question 
*  shall  a  tax  of  ten  mills  on  the  taxable  property  of  Sac  County, 
Iowa,  be  levied  for  the  year  1871,'  to  pay  ordinary  county 
indebtedness;  and  whereas,  it  appears  from  the  canvass  of 
said  votes  that  said  proposition  was  carried  at  the  October 
election,  1871;  therefore, 

^'Resolved^  That  the  County  Auditor  is  hereby  authorized 
and  empowered  to  place  the  said  ten  mill  tax  on  the  tax  books 
of  1871,  and  place  his  warrant  on  the  same,  and  that  the  same 
be  collected  by  the  county  treasurer  as  other  taxes  are." 

It  is  insisted  by  appellant's  counsel  that  these  proceedings 
conferred  no  power  on  the  Board  of  Supervisors  to  levy  this 
special  tax  upon  the  assessment  for  1871. 

Section  250,  of  the  Kevision  of  1860,  provides  that  "  when 

the  warrants  of  a  county  are  at  a  depreciated  value,"  the 

8-  — -J  higher  Board  of  Supervisors  may  submit  to  the  people  of 
rate  than  pro-  ^  ••      ,       .  .   i 

vided  by  law :  a  couutv  at  a  general  election  or  a  special  one 

board  ofsuper-  i  i  i  .  i      i 

visors.  called  for  that  purpose,  ''  the  question  whether  a 

tax  of  a  higher  rate  than  that  provided  by  law  shall  be  lev- 
ied. " 

Section  251  provides:  "The  mode  of  submitting  such  ques- 
tions to  the  people  shall  be  the  following:  the  whole  question, 
including  the  sum  desired  to  be  raised,  or  the  amount  of  tax 
desired  to  be  levied,  or  the  rate  per  annum,  and  the  whole 
regulation,  including  the  time  of  its  taking  effect  or  having 
operation^  if  it  be  of  a  nature  to  be  set  forth  ^  *  *  is  to 
be  published  at  least  four  weeks  in  some  newspaper  printed  in 
the  county.  If  there  be  no  such  newspaper,  the  publication 
is  to  be  made  by  l>eing  posted  up  in  at  least  one  of  the  most 
public  places  in  each  township,  &c." 

Sections  255  and  312,  further  provide  that  the  Board  of 
Supervisors,  "  on  being  satisfied  that  the  above  requirements 
have  been  substantially  complied  with,  and  that  a  majority  of 
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the  votes  cast  are  in  favor  of  the  proposition  submitted,  shall 
caase  the  proposition  and  the  result  of  the  vote  to  be  entered 
at  large  in  the  minute  book  and  a  notice  of  its  adoption  to  be 
published  for  the  same  time  and  in  the  same  manner  as  above 
provided  for  publishing  the  preliminary  notice;  and  from  the 
time  of  entering  the  result  of  the  vote  in  relation  to  bor- 
rowing or  expending  money,  and  from  the  completion  of  the 
notice  of  its  adoption  in  the  case  of  a  local  or  police  r^ulation^ 
the  vote  and  entry  thereof  on  the  county  records  shall  have  the 
force  and  effect  of  an  act  of  the  General  Assembly." 

The  effect  of  these  several  provisions  of  the  statute,  when  com- 
pUed  with,  is  to  clothe  the  Board  of  Supervisors  with  powers 
which  it  does  not  otherv7ise  possess  by  law.  The  board  may 
be  empowered  to  levy  a  tax  "  of  a  higher  rate  than  that  pro- 
vided by  law,"  "when  the  warrants  of  the  county  are  at  a 
depreciated  value."  In  order,  therefore,  that  the  board  may 
acquire  this  power,  a  substantial  compliance  with  the  require- 
ments of  the  statute  must  be  had.  See  Schroder  v.  Crary^  1 1 
Iowa,  555. 

It  is  nrged  that  the  proposition,  as  adopted  or  determined 
upon  by  the -Board  of  Supervisors  at  their  September  meeting, 
did  not  fix  or  specify  for  what  year  the  special  tax  was  to  be 
levied  if  ratified  by  the  votes  of  the  electors  of  the  county,  and 
that  therefore  the  proceedings  conferred  no  power  on  the  board 
to  levy  the  tax,  and  eapecially  that  no  power  was  conferred  to 
levy  the  tax  for  the  year  1871,  the  regular  time  for  levying 
taxes  for  that  year  having  past  prior  to  the  election.  It  will 
be  observed,  however,  that  in  the  record  made  by  the  board 
on  the  17th  day  of  October,  1871,  it  is  recited  that  the  propo- 
sition submitted  to  the  voters  of  the  county  was,  "shall  a  tax 
of  ten  mills  on  the  taxable  property  of  Sac  county,  Iowa,  be 
levied  for  the  j-ear  1871."  There  is  nothing  in  the  record 
except  this  recital,  to  show  what  the  proposition  actually  sub- 
mitted was. 

The  resolution  passed  by  the  board  in  September  previous 
to  the  election  does  not  name  the  year  in  which  it  was  pro- 
posed to  levy  the  tax,  yet  the  published  proposition  may  have 
named  it  as  recited  in  the  record  of  the  board  at  their  Octo- 
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ber  meeting  after  the  election.  But  it  is  said  by  connsel  for 
appellant  that  there  is  no  proof  that  any  proposition  whatever 
was  published.  The  question  as  to  the  legality  of  this  special 
tax  arises  on  demuiTer  to  the  petition  in  the  second  case.  The 
averments  in  respect  to  the  publication  of  the  proposition  are 
as  follows:  "Your  petitioner  is  informed  and  believes,  and 
upon  such  information  and  belief  charges  the  fact  to  be  that 
there  is  nothing  on  file  in  any  office  in  said  county  by  which 
it  appears  that  the  question  submitted  and  voted  upon  was 
ever  published,  either  by  publication  in  a  newspaper  for  four 
weeks  before  the  said  election,  or  for  thirty  days  by  jwsting 
notices  in  five  of  the  most  public  places  in  the  county,  and  a 
copy  of  said  question  posted  at  each  place  of  voting  during 
the  day  of  election,  and  whether  such  notices  were  in  fact 
given,  your  petitioner  is  not  advised,  and  cannot  state;  but 
alleges  that  unless  they  were  published  and  posted  as  required 
by  section  251  of  the  Revision  of  1860,  the  said  election  is 
void  for  want  of  such  notices,  and  asks  that  the  defendant  be 
required  to  set  forth,  etc." 

The  ;f<Jict  that  the  proposition  was  not  published,  or  due 
notice  thereof  given  by  posting  notices  as  the  law  requires,  is 
4.  PLEADING :  uot  avcrrcd.     The  averments  are  merely  to  the 

conclusion  of  .  .    ,  .  .  /.        i      /.    \         -i      i» 

Uw :  taxes,  non-existence  of  the  evidence  oi  such  fact^  and  ot 
the  legal  conclusion  that  if  there  had,  in  fact,  been  no  such 
publication  and  notice,  the  election  was  void.  The  allegation 
that  the  proofs  of  publication  are  not  on  file  in  any  office  in 
the  county,  tenders  an  irrelevant  issue  which,  if  proved,  would 
not  establish  the  fact  that  no  publication  was  made,  or  notice 
given,  for  these  proofs  may  have  been  made  and  duly  filed, 
and  may  have  been  lost  or  destroyed ;  hence  the  iact  is  not 
confessed  by  the  demurrer.  The  fact  alone  should  have  been 
pleaded,  and  not  the  evidence  or  conclusions  of  law.  Revision, 
§§  2941,  2945,  2947. 
The  pleading  fails  to  allege  facts  which  show  that  the  board 

5. :     had  no  authority  to  levy  this  special  tax,  and  in 

Sractlce:  ,  .  i       i  i 

emurrer.  respect  to  this  tax  the  demurrer  was  properly  sus- 
tained, although  a  motion  to  strike  out  these  allegations  of 
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evidence  and  conclnsions  of  law'  would  have  been  the  more 
appropriate  remedy. 

IV.  It  is  alleged  and  shown  by  the  record  that  in  addition 
to  a  county  tax  of  four  mills  on  the  dollar  levied  for  1870  and 
also  for  1871,  and  other  lawful  taxes,  the  Board  of  Supervisors 
also  levied,  for  the  year  1870,  a  special  judgment  tax  at  the 
rate  of  ten  mills  on  the  dollar,  to  be  ai)plied  in  payment  of 
four  several  judgments  against  the  county,  and  also  a  like  tax 
of  ten  mills  on  the  dollar  for  1871,  to  be  applied  on  the  same 
judgments.  It  is  averred  that  these  judgments  were  obtained 
on  the  ordinary  warrants  of  the  county  issued  for  ordinary 
eounty  expenses,  such  as  the  payment  of  the  salaries  of  county 
officers,  jurors*  fees,  the  support  of  the  poor  and  the  like,  and 
it  is  claimed  by  appellant  that  four  mills  on  the  dollar  is  the 
maximum  rate  of  taxation,  which  the  Board  of  Supervisors  was 
authorized  to  levy  for  the  ordinary  expenses  of  the  county,  and 
for  the  payment  of  said  judgments,  and  that,  having  levied  in 
each  year  such  maximum  tax,  the  board  had  no  power  or 
authority  to  levy  the  additional  tax  of  ten  mills  for  the  pay- 
ment of  the  judgments. 

The  general  question  here  involved  has  been  several  times 
passed  upon  by  this  court.  Cla/rk^  Dodge  (&  Co,  v.  The 
City  of  Davenport^  14  Iowa,  494,  was  an  action  of  man- 
damus to  compel  the  city  to  levy  a  specific  tax,  sufficient  to 
pay  off  a  judgment  rendered  against  it  in  favor  of  the  plain- 
tiffs. The  city  charter  provided  that  "  the  city  council  shall 
have  power  and  authority  to  levy  and  collect  taxes  upon  all 
taxable  property,  real,  personal  and  mixed  within  said  city, 
not  exceeding  one-half  of  one  per  centum  per  annum  upon 
the  assessed  value  thereof."  By  an  amendment  to  the  charter 
it  was  provided,  "  that  whenever  there  is  a  deficiency  in  the 
ordinary  revenue  of  the  city,  after  payment  of  the  ordinary 
city  expenses,  to  pay  the  semi-annual  interest  on  the  debt 
already  created,  the  city  council  shall  levy  a  specific  tax  upon 
the  assessment  of  the  current  year  to  pay  said  interest"  It 
was  set  up  in  the  answer  that  the  city  council  had  exhausted 
its  power  to  levy  taxes,  under  the  power  granted  to  the  city 
in  these  provisions  of  its  charter.     It  was  claimed  by  plain- 
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tiff,  however,  that  under  Sec.  3275  of  the  Eevision  of  1860,  the 
power  was  conferred  and  the  duty  imposed  upon  the  city  coun- 
cil to  levy  a  special  tax  sufficient  to  pay  off  plaintiff's  judg- 
ment. It  was  held  that  the  power  of  the  city  to  levy  taxes 
was  restrict^,  or  limited  to  the  rate  and  amount  specified  in 
these  provisions  of  its  charter,  and  that  section  3275  of  the 
Revision,  did  not  confer  upon  the  coi'poration  the  power  to 
levy  taxes,  where  such  power  is  not  otherwise  conferi*ed  by  law. 

It  is  held,  also,  that  a  municipal  corporation  can  exercise  the 
power  of  taxation,  only  when  expressly  conferred  by  the  legis- 
lature. 

Section  3274  of  the  Revision  exempts  from  execution  the 
public  buildings  and  other  public  property  of  civil  corpora- 
tions, and  also  exempts  the  property  of  private  citizens  from 
being  levied  upon  to  pay  a  debt  of  a  civil  corporation.  Section 
3275  is  as  follows:  "In  case  no  property  is  found  on  which 
to  levy,  which  is  not  exempt  by  the  last  section,  or  if  the  judg- 
ment creditor  elect  not  to  issue  execution  against  such  corpo- 
ration, he  is  entitled  to  the  amount  of  his  judgment  and  costs, 
in  the  ordinary  evidences  of  indebtedness  issued  by  that  cor- 
poration. And  if  the  debtor  corporation  issues  no  scrip  or 
evidences  of  debt,  a  tax  must  be  levied  as  early  as  practicable, 
sufficient  to  pay  off  the  judgment  with  interest  and  costs.'' 

It  was  held,  in  the  case  referred  to,  that  this  last  section 
conferred  no  independent  power  upon  the  city  to  levy  a  spe- 
cific tax  to  pay  off  a  judgment  against  it. 

In  Coy  t>.  The  City  Covncil  of  Lyons ^  17  Iowa,  1,  also  a 
proceeding  by  mandamus  to  compel  the  levy  of  a  special  tax 
to  pay  a  judgment  against  the  city,  the  same  doctrine  is  recog- 
nized. 

Cole,  J.,  in  the  opinion,  says:  "  Tlie  plaintiff  holds  his 
judgment,  and  has  demanded  payment  and  the  levy  of  a  tax 
to  satisfy  it,  and  brings  his  action  for  mandamus  to  compel 
such  levy.  The  defendant  shows,  in  defense,  that  the  city 
council  has  no  authority  to  levy  exceeding  a  certain  rate  per 
cent,  which  may  not,  in  one  year,  satisfy  the  judgment.  The 
object  of  the  suit  is  to  compel  payment,  and  the  defense 
only  shows  an  inahility  under  the  law  to  levy  sufficient  to 
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satisfy  it  in  one  year,  bat  a  clear  ability  to  do  it  in  subsequent 
years." 

(hicald  V.  Thedinga^  17  Iowa,  13,  was  an  action  against  the. 
Mayor  and  City  Council  of  Dubuque  to  make  them  personally 
liable  for  a  refusal  to  levy  a  tax  to  pay  a  judgment  which  the 
plaintiff  recovered  against  the  city,  and  it  is  held  that  the. 
plaintiff  having  obtained  his  judgment,  it  became  the  duty  of 
the  city  council  under  the  law,  as  early  as  practicable,  to  levy 
and  collect  a  tax  for  its  payinent,  but  that  it  would  be  a  legal 
excuse  for  refusing  to  levy  the  tax,  if  the  taxing  power  had  been 
fully  exhausted  before  the  demand  to  do  so  was  made.  , 

Porter  v.  Thompnon^  22  Iowa,  391,  was  a  case  similar  to  the 
one  last  named,  and  it  was  held  that  the  officers  were  liable, 
after  a  demand  to  levy  the  taxes,  if  within  their  power  under 
the  law,  and  a  refusal  to  comply  with  such  demand.  And  it 
was  further  said  in  that  case  that,  '*  if  the  taxing  power  was 
at  the  time,  or  for  that  year  exhausted,  there  would  be  no 
liability  for  the  failure.  For  the  statute  must  be  construed  in 
connection  with  the  taxing  power  of  the  corporation.  It  was 
not  intended  that  a  special  levy  should  be  made,  which,  with 
prior  or  existing  levies,  would  exceed  the  maximum  rate  or 
per  centum  fixed  in  the  charter."  And  it  is  also  said  in  that 
case,  that  should  the  necessary  current  expenses  of  the  cor- 
poration "  absorb  the  whole  taxes  which  the  officers  are 
allowed  by  law  to  levy,  they  would  not  be  bound  to  comply 
with  the  demand.  That  is  to  say,  if  the  actual  necessary 
expenses  of  running  the  city  government  required  a  levy  of 
one  per  cent  (the  maximum  rate  allowed),  there  would  be  nd 
liability  for  refusing  to  levy  more." 

In  the  case  of  Coffin  v.  The  City  Council  of  Davenport ^ 
26  Iowa,  515,  the  same  general  doctrine  was  held  and  practi- 
cally applied  in  the  modification  of  the  judgment  of  the  court 
below. 

The  principle  established  by  these  cases  is  that  section  3275 

of  the  Kevision  imposes  a  duty  upon  the  proper  officers  of  a 

B.TAxi>s:can-  municipal  corporation  to  levy  and  collect  a  tax  to 

itatatoryrate:  pay  a  judgment  or  ludffments  rendered  against  the 
monicipalcor*  ''  ^.  i         i  xi  .     ^ 

poration.         corporation,  only  when  the  power  to  levy  taxes 
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is  eleewhere  expregsly  given  by  law,  and  that  power  hae  not 
been  exhausted  by  having  levied  the  maximum  rate  allowed 
by  the  statute;  that  no  independent  power  of  taxation  is  con- 
ferred by  that  section,  bat  that  it  can  only  be  exercised  in 
connection  with  the  power  of  taxation  elsewhere  conferred  by 
law. 

It  is  claimed,  however,  by  counsel  for  appellees,  that  all 
these  cases  arose  under  acts  or  charters  where  the  power  of 
taxation  was  limited  to  a  certain  specific  rate  in  the  aggregate. 
This  is  true,  and  yet  it  is  diflScult  to  see  why  the  principle 
established  by  the  decisions  referred  to  does  not  apply  equally 
to  a  county  as  to  a  city  corporation,  for,  by  the  law  conferring 
the  power  of  taxation  upon  the  Board  of  Supervisors,  the 
maximum  rate  they  may  levy,  for  the  several  purposes  named, 
is  also  fixed.  See  Section  710,  Revision  of  1860,  which  is  as 
follows: 

"That  the  Board  of  Supervisors  of  each  county  in  this  state 
fehall  annually,  as  hereinafter  provided,  levy  the  following 
taxes  upon  the  assessed  value  of  the  taxable  property  in  the 
county: 

1.  For  state  revenue  one  and  one-half  (now  two  and  one- 
half)  mills  on  a  dollar,  etc. 

2.  For  ordinary  county  revenue,  including  the  support  of 
the  poor,  not  more  tRanfour  mills  on  a  dolla/r^  and  a  poll  tax 
of  fifty  cents. 

3..  For  support  of  schools,  not  less  than  one  nor  more  than 
two  mills  on  a  dollar. 

4.  For  making  and  repairing  bridges,  not  more  than  one 
mill  on  the  dollar,  whenever  the  Board  of  Supervisors  shall 
deem  it  necessary." 

It  will  be  observed  that  the  law  no  where  confers  upon 
counties,  as  such,  the  power  to  levy  any  taxes  whatever.  The 
Board  of  Supervisors  have  conferred  upon  it,  by  the  above 
provisions,  the  power  to  levy  the  state  taxes  within  a  certain 
limitation,  as  well  as  the  county  and  school  taxes  with  like 
limitations.  These  provisions  contain  and  confer  the  only 
power  that  is  given  by  law  to  the  Board  of  Supervisors  to  levy 
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any  county  tax  for  any  purpose  (except  Sec  250  of  the  Revision, 
when  the  warrants  of  the  county  are  depreciated.) 

The  board  is  authorized  to  levy  for  ordinary  county  revenue, 
including  the  support  of  the  poor,  not  more  than  four  mills  on 
a  dollar^  and  a  poll  tax  of  fifty  cents ;  also,  if  they  deem  it  neces- 
sary,  they  may  levy  a  bridge  tax  of  not  more  than  one  mill  on 
the  dollar.  This  section  confers  the  only  authority  to  levy 
county  taxes,  and  limits  the  power  therein  conferred,  just  as 
plainly  as  a  provision  in  a  city  charter  conferring  authority  on 
the  corporation  to  levy  taxes  not  exceeding  a  lixed  rate.  But 
it  is  said  that  section  3275  requires,  when  a  judgment  is  ren- 
dered against  a  county,  that  a  tax  shall  be  levied  to  pay  it,  and 
since  section  710  confers  authority  only  to  levy  taxes  for  spe- 
cific purposes,  without  naming  a  tax  to  pay  off  judgments 
against  the  county,  the  power  to  do  so  must  be  found  in  section 
8275.  We  think  this  argument  is  not  tenable,  for  one  of  the 
evident  purposes  of  ordinary  county  revenue  is  for  the  pay- 
ment of  its  debts,  whether  arising  upon  county  warrants  or 
upon  judgments  obtained  on  such  warrants. 

It  is  manifest  that  section  710  was  intended  to  confer 
authority  on  the  Board  of  Supervisors,  to  levy  all  the  taxes 
proper  to  enable  the  counties  of  the  State  to  raise  revenue  for 
all  needful  purposes,  and  that  no  further  power  of  taxation 
was  intended  to  be  given  by.  that  section,  than  is  therein 
expressed.  If,  then,  section  3276  gives  no  independent  power 
of  taxation,  but  only  calls  that  power  into  exercise  when  it  is 
elsewhere  given  by  law,  then  we  must  look  to  section  710  for 
the  power  to  tax;  when  we  do  this,  we  find  it  there  limited, 
and  we  can  see  no  solid  reason  why  the  limitations  contained 
therein  have  not  the  same  controlling  operation  as  if  contained 
in  a  city  charter.  To  our  minds  there  is  no  diflTerence  in 
principle. 

We  are  aware  that  the  Supreme  Court  of  the  United  States 
in  Butz  V.  The  City  of  Musocntine^  8  Wallace,  575,  construed 
section  3275  of  the  Revision  to  confer  an  independent  power 
to  levy  a  tax  to  pay  a  judgment  against  the  city,  which  is  in 
direct  conflict  with  the  decisions  of  this  court  in  the  cases 
before  cited.    That  case  arose  in  the  Federal  Courts,  and  was 
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not  taken  from  this  court  on  appeal  or  writ  of  error,  and  there- 
fore cannot  be  regarded  as  overruling  the  cases  on  the  sam^ 
question  in  this  court,  nor  are  we  prepared  to  overrule  them. 

It  is  further  urged  that  the  law  confers  upon  county  munici- 
palities the  power  to  contract  debts  which  may  exceed  its. 
ability  to  pay,  and  at  the  same  time  meet  the  ordinary  current 
expenses  of  the  county  government,  with  a  tax  of  four  mills 
on  a  dollar  on  the  taxable  property  within  the  county;  that 
the  revenue  of  the  county  thus  obtained  may  all  be  absorl>ed 
in  defraying  these  current  expenses,  and,  in  such  case,  the  cred- 
itor of  the  county  will  be  practically  denied  a  remedy  for  the 
collection  of  his  debt.  There  is  some  force  in  this  argument,^ 
and  yet  not  as  much  as  would  seem  on  lirst  blush ;  for  when 
the  creditor  of  the  county  becomes  such,  he  does  so  in  view  of 
what  the  law  is  at  the  time.  He  is  8upi>o6ed  to  know  the  law, 
and  what  are  his  rights  and  remedies,  under  it.  But,  if  the 
law  is  defective  in  this  respect,  the  remedy  is  with  the  legisla- 
ture, and  not  with  the  courts. 

The  Board  of  Supervisors  having  levied  the  maximum  rate 
of  tax  which  the  law  authorized,  it  had  no  authority  to  levy 
the  additional  so  called  judgment  taxes  for  the  years  1870  and 
1871.  The  plaintiif  is  therefore  entitled  to  a  decree  enjoining 
the  sale  of  its  lands  for  such  taxes,  and  for  costs  of  advertising 
beyond  those  herein  indicated,  which  decree  will  be  rendered 
in  this  court  if  plaintiff  so  elects,  or  the  cause  will  be  remanded, 
for  that  purpose,  to  the  District  Court. 

Ke  VERSED. 

Cole,  J.,  dissenting. — I  do  not  concur  in  the  holding  upon 
the  fourth  point  of  the  foregoing  opinion.  It  is  held  there 
10.  taxes:  ex-  that  the  Board  of  Supervisors  have  no  power  to 
judgmenT^'  levy  a  tax  to  pay  a  judgment  against  the  county, 
coun^.  *  where  they  have  already  levied  the  maximani 
allowed  for  ordinary  county  revenue — the  judgment  having 
been  rendered  upon  warrants  issued  for  ordinary  county 
expenses.  In  my  opinion,  they  have  the  power  to  levy  a  tax 
to  pay  such  judgment,  and  if  they  fail  to  do  so,  they  may,  at 
the  suit  of  the  judgment  plaintiff,  be  compelled  to  do  it  by 
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mandamus.  Eegretting  this,  as  I  always  do  every  difference 
of  opinion  with  my  brothers,  I  proceed  to  state,  with  great 
deference  to  their  views,  the  grounds  upon  which  I  rest  my 
opinion. 

Onr  statute,  under  the  title  "  Revenue,"  enacts:  *'  Sec.  710, 
That  the  Board  of  Supervisors  of  each  county  in  this  State 
shall  annually,  as  hereinafter  provided,  levy  the  following 
taxes  ui>oa  the  assessed  value  of  the  taxable  property  in  the 
county:  1.  For  State  revenue,  one  and  one-half  mills  on  a  dol- 
lar. *  *  *  2.  For  ordinary  county  revenue,  including 
the  support  of  the  poor,  not  more  than  four  mills  on  a  dollar. 
3.  For  support  of  schools,  not  less  than  one  nor  more  than 
three  mills  on  a  dollar.  4.  For  making  and  repairing  bridges, 
not  more  than  three  mills  on  the  dollar,  (as  amended  Sec.  1, 
Ch.  87,  Laws  1866)."  And  under  the  title  "  Executions,"  our 
statute  also  enacts:  "Sec.  3274.  Public  buildings  owned  f>y 
the  State,  or  any  county,  city,  school  district,  or  other  civil 
corporation,  *****  are  exempt  from  execution. 
The  property  of  a  private  citizen  can  in  no  case  be  levied  upon 
to  pay  the  debt  of  a  civil  corporation.  Sec.  3275.  In  case  no 
property  is  found  on  which  to  levy,  which  is  not  exempted  by 
the  last  section,  or  if  the  judgment  creditor  elect  not  to  issu^ 
execution  against  such  corporation,  he  is  entitled  to  the  amount 
of  his  judgment  and  costs,  in  the  ordinary  evidences  of  indebt- 
edness issued  by  that  corporation.  And  if  the  debtor  corpo- 
ration issues  no  scrip  or  evidences  of  debt,  a  tax  must  be 
levied  as  early  as  practicable,  sufficient  to  pay  off  the  judgment 
with  interest  and  costs." 

It  was  held  by  this  court  in  Clark^  Dodge  <&  Co.  v.  The 
f^^y  of  Davenporty  14  Iowa,  494,  that  this  section  of  our 
statute  last  quoted  conferred  no  power  or  authority  upon  the 
officers  of  the  defendant,  the  city  of  Davenport,  to  levy  any 
tax;  and  that,  having  already  levied  a  tax  of  one-half  of  one 
per  cent,  (the  maximum  of  their  power  under  the  city  charter,) 
they  could  not  bo  required  by  mandamus  to  levy  any  further 
tax  to  pay  a  judgment.  Tlie  doctrine  of  this  case  has  been 
recognized  or  followed  in  the  following  cases  also:  Coy  v.  The 
CUy  Council  of  Lyona^  17  Iowa,  1;  Oswald  v,  Thedingay 
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Id.,  13;  PoHer  v.  Thompson,  22  Iowa,  391;  Coffin  v.  The 
City  Council  of  Davenport,  26  Iowa,  515,  and  incidentally 
in  other  cases.  The  charter  of  the  defendant,  in  the  case 
first  above  cited,  gave  power  and  authority  to  levy  taxes,  etc., 
"  not  exceeding  one-half  of  one  per  cent,  per  annum  upon  the 
assessed  value,'*  etc.;  and  in  the  case  next  cited,  "not  exceed- 
ing ten  mills  per  cent." 

All  these  cases  related  to  cities  organized  under  special 
charters,  and  not  under  our  general  municipal  incorporation 
act. 

Now,  if  the  powers  of  the  Board  of  Supervisors  respecting 
the  levy  of  taxes  is  not  other  and  diflTerent  from  the  powers 
of  the  several  city  councils,  in  the  cases  cited,  then  those  cases 
become  conclusive  upon  us,  and  would  lead  us  inevitably  to 
negative  the  power  to  levy  the  tax. 

But,  the  learned  judge  who  prepared  the  opinion  of  the 
court  in  the  first  and  leading  case  above  cited,  proceeds  to 
show  that  §  3276  does  not  apply  to  the  defendant  in  that  case, 
or  to  any  city  organized  under  a  special  charter.  He  says: 
"This  section  is  found  in  the  Code  of  1851,  in  a  general  stat- 
ute relating  to  executions.  It  applies  to  all  corporations  as 
organized  under  the  general  statutes  passed  at  the  same  time 
this  provision  was.  This  law  was  passed,  however,  when 
there  was  a  constitutional  provision  in  force,  which  prohibited 
the  creation  of  corporations,  by  special  legislation,  except  for 
political  and  municipal  purposes.  It  was  under  this  constitu- 
tion that  the  charter  of  the  defendant  was  granted.  The 
defendant  is  a  municipal  corporation,  and  was  created  by  a 
special  law,  could  not  constitutionally  exist  except  by  special 
legislation,  and  if  not,  no  statute,  general  in  its  provisions, 
could  apply  to  it,  or  regulate  or  control  its  process.  If  this 
general  provision  would  control  the  defendant,  why  the 
necessity  of  an  amendment  to  its  charter,  giving  it  the  power 
to  levy  a  special  tax  to  meet  the  interest  on  bonds  issued  prior 
to  January,  1855?  This  section  occurs  incidentally  in  the 
chapter  in  relation  to  executions.  It  does  not  purport  to  be 
an  amendment  to  the  charter  of  defendant;  nor  does  it  spe- 
cially relate  to  corporations  for  city  purposes,    *    *    *." 
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If  this  18  the.  correct  view,  that  section  3275  has  no  appli- 
cation whatever  to  the  cities  organized  under  special  charters, 

jj .  ^^  and  hence  its  provisions  had  no  bearing  or  influ- 

no^ppiy^  ence  in  determining  the  leading  case  from  which 
dtJes.  ^Q  make  the  quotation,  and  the  other  cases  cited, 

then  it  is  clear  that  those  cases  do  not  conclude  us  nor  tend  to 
lead  us  to  deny  the  power  of  the  Board  of  Supervisors  to  levy 
a  tax  under  said  section.  Because  the  right  to  levy  a  tax  in 
this  case  is  grounded  upon  section  8275,  which,  it  was  held,  as 
appears  from  the  above  quotation,  did  not  apply  to  those  cases. 
This  case,  than,  is  to  be  de3ided  upon  the  true  interpretation 
of  this  statute,  and  cannot  be  controlled  by  those  cases,  in 
which  that  interpretation  was  not  considered. 

Bnt  suppose,  as  might  be  inferred  from  some  of  the  lan- 
guage used  in  one  or  more  of  the  opinions  in  the  cases  cited, 
that  the  court  considered  section  3275  as  applying  to  those 
cases;  and  concede,  for  the  purpose  of  the  discussion,  tliat  it 
does  apply  equally  to  cities  under  special  charters,  and  under 
the  general  law,  and  to  counties. 

It  will  be  observed  that  the  charters  of  the  cities  referred 
to  limit  the  power  of  taxation  in  the  aggregate  to  the  per 
centum  specified.  That  is  to  say,  those  cities  might  levy  taxes 
for  the  various  legitimate  purposes,  and  at  such  rate  for  each 
purpose,  as  the  proper  officers  might  determine,  but  all  such 
levies  could  not  in  the  aggregate  exceed  the  limit  prescribed. 
And  hence,  if  the  limit  had  been  reached,  no  further  levy 
could  be  made,  even  for  the  purpose  of  paying  a  judgment. 
But  as  respects  the  Board  of  Supervisors,  there  is  no  limit  fixed 
for  the  aggregate  of  the  levies  of  taxes  they  may  make,  but  a 
limit  prescribed  to  the  tax  for  each  purpose,  save  the  one. 
That  is  to  say,  they  must  levy  annually,  ^?'«^,  for  State  reve- 
nue not  exc^ing  two  mills;  second^  for  ordinary  county 
revenue,  etc.,  not  more  than  four  mills;  thirds  for  support  of 
ediools  not  more  than  two  mills;  fonrth^  tor  making  and 
repairing  bridges  not  more  than  three  mills  on  the  dollar, 
(Rev.,  Sec.  710,  and  Sec.  1,  Ch.  87,  of  Laws  1866);  and,  then, 
also  a  t^  snfiicient  to  pay  off  any  judgment  with  interest  and 
eosts.'    (Sec  3275).    Thus  it  will  be  seen  that  while  there  is  a 
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limit  fixed  to  fotir  of  the  five  items  for  which  the  Board  of 
Supervisors  may  levy  taxes,  there  is  no  limit  prescribed  for 
the  fifth  and  last  item,  except  that  it  shall  be  su^cient  to  pay 
off  the  judgment^  interest  and  costs.  The  first  four  they  must 
levy  annually;  the  last,  whenever  a  judgment  is  rendered 
against  the  county,  requiring  it.  These  statutes,  (Sec^.  710  apd 
3275  are  in  pari  materia^  and  are  to  be  thus  construed 
together;  and  being  so  construed,  it  is  manifest  that  the  Board 
of  Supervisors  are  clothed  with  the  power  to  levy  the  tax  suf- 
ficient to  pay  off  the  judgments,  although  they  may  have 
levied  taxes  for  the  other  purposes  to  the  extent  of  the  maxi- 
mum of  their  authority. 

Nor  is  there,  to  our  mind,  any  force  or  validity  in  the  argu- 
ment, that  since  the  judgments  were  rendered  upon  warrants 
issued  for  the  one  or  the  other  of  the  two  purposes,  ordinary 
revenue  or  bridges,  and  the  maximum  tax  for  those  had  been 
levied,  therefore  no  tax  could  be  levied  to  pay  off  such  judg- 
ments. It  is  enough  that  they  are  jud-gments^  for  thereby  is 
created  the  necessity  for  the  exercise  of  the  power  to  levy  a 
tax  to  pay  them,  which  section  3275  has  conferred.  If  the 
warrants  upon  which  the  judgments  were  rendered,  were 
issued  wrongfully,  or  in  excess  of  any  authority  so  to  do,  this 
might  constitute  a  defense  to  the  action  upon  them;  (Clark 
V.  Des  Moines^  19  Iowa,  213,  and  Clark  v,  Polk  Co,^  lb., 
248);  and,  if  it  had  been  then  interposed,  might  have  defeated 
the  recovery  of  the  judgments.  But  that  stage  of  the  contro- 
versy is  passed,  and  the  judgments  are  now  verities,  and  abso- 
lutely conclusive  that  the  warrants  were  valid  and  properly 
issued;  and  that  the  county  justly  owes  the  amount.  27is 
State  ex  rel,  v.  Bdoit^  20  Wis.,  79;  The  Mayor  v.  Lord^  9 
Wall.,  409;  Supci'visors  etc.  v.  United  States^  4  Wall.,  435. 

And  while  we  are  upon  the  subject  of  the  previous  decisions 
of  this  court,  it  may  be  well  to  refer  more  particularly  to  the 
12. ^—-r    cases  cited  supra,  of  Coy  v.  The  City  Council  of 

nower  of  cities  '  •/  w  */ 

to  levy.  Lyons^  17  Iowa,  1,  and  Coffin  v.  The  City  Council 

of  Davenport^  26  Iowa,  515.  In  each  of  those  cases  it  was 
expressly  held  that  the  respective  city  councils  had  th^  power 
and  authority  to  levy  and  collect  a  tax  to  pay  a  judgment,  and 
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they  were  severally  required  by  the  order  and  mandate  of  this 
court  to  do  so,  although  there  was  no  pretense  or  claim  made 
that  the  power  lo  so  levy  or  collect  was  expressly  given  by  the 
charter  in  either  case.  And  it  also  appears  to  me  that  those 
decisions  very  clearly  negative  the  idea  contained  in  the  fore- 
gping  majority  opinion  that  "  one  of  the  evident  purposes  of 
ordinary  revenue  is  for  the  payment  of  debts;  "  because  they 
hold  that  the  ordinary  revenue  cannot  be  taken  to  satisfy 
judgments,  but  may  be  held  and  kept  in  the  treasury  for  the 
purpose  of  paying  the  ordinary  expenses;  and  the  judgment 
creditor  has  no  right  thereto  as  against  such  uses.  See  also 
Grant  et  al,  v.  The  City  of  Davenport^  36  Iowa,  396. 

Bat  further  than  this,  it  will  be  remembered  thr.t,  under 
the  principles  of  the  common  law,  and  in  the  manner  pre- 
Bcribed  by  statute,  an  execution  might  be  issued  against  the 
corporation  judgment  debtor,  and  its  property  sold  thereun- 
der; and  in  case  there  was  no  property  of  the  corporation 
found  upon  which  to  levy,  it  was  lawful  to  levy  upon  and  sell 

13 :  pro-  the  property  of  the  corporators.     This  is  the  rule 

payment  of  in  the  New  England  States,  up  to  the  present 
debt  ^  time.    Dillon    on    Mun.  Corp.,  641,  and    note. 

And,  it  is  manifest  that  our  statute.  Sec.  3274,  above  quoted, 
was  enacted  to  expressly  prohibit  such  a  course.  And  it  is 
also  apparent  that  Sec.  3275  was  enacted  to  provide  an  equally 
efficacious  means  for  enforcing  the  payment  of  judgments. 
Without  either  section,  the  common  law,  or  New  England 
method  of  enforcing  payment  of  judgments,  might  have 
obtained;  and  in  such  case  perhaps  no  power  to  levy  a  tax 
would  have  been  implied.  But  that  method  was  prohibited 
by  Sec.  3274,  and  its  equivalent,  the  power  to  levy  a  tax  to 
pay  the  judgment  was  enacted  in  its  stead.  How  it  can  be 
said,  in  view  of  the  previous  law  and  of  this  legislation,  that 
Sec.  3275,  "  gives  no  independent  power  of  taxation,"  as 
respects  the  counties,  is,  to  me,  a  marvel.  That  it  gives  no 
independent  authority  to  a  city  to  levy  a  tax  heyondtlie  dggre- 
gate  limits  of  its  jpowet\  when  the  power  to  levy  is  expressly 
Umiied  by  the  charter  of  the  city  itself,  is  quite  anotihier 
question. 
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And  there  is  still  another  view,  having  the  support  of  many 
adjudications  in  several  diflferent  States,  as  well  as  of  the  Fed- 
eral courts,  and  which  is  grounded  upon  very  plain  principles 

14. :  — :     of  common  honesty  and  fair  dealing,  and  which, 

in  tlie  absence  of  any  limit  upon  their  aggregate  power  of 
taxation,  fully  sustains  the  power  of  the  Board  of  Supervisors 
to  levy  the  tax  to  pay  the  judgments,  as  they  have  done  in 
this  case.  It  is  fairly  stated  by  Thompson,  J.,  in  delivering 
the  opinion  of  the  court  in  the  Commonwealth  ex  rel.  Arm- 
strong  v.  Comm*T8  of  Allegheny^  37  Pa.  St.,  277,  as  follows: 
"  Nor  do  we  think  that  the  succeeding  plea,  (want  of  power 
to  levy  a  tax,)  is  sustained.  The  act  of  1843  authorized  sub- 
scriptions by  certain  counties  to  be  made  as  "  fully  as  any 
individual  could  do,"  without  prescribing  more  precisely  the 
terms.  But  by  the  fifth  section  of  the  act  of  April  IS,  1843, 
counties  subscribing  are  authorized  to  borrow  money  to  pay 
for  such  subscriptions.  We  have  decided  that  bonds  or  cer- 
tificates of  loan  issued  by  a  municipal  corporation,  is  an 
ordinary  and  appropriate  mode  of  borrowing  money,  and  the 
act  of  1853  expressly  authorized  the  issue  of  such  securities. 
The  subscriptions  (to  the  stock  of  the  railroad),  were  accord- 
ingly made,  and  the  bonds  issued.  Thus  was  a  lawful  debt 
incurred  by  the  county,  and  as  no  other  mode  of  extingtiish' 
ing  it,  or  of  paying  the  interest  thereon,  was  provided,  ft  fol- 
lows of  course,  that  the  ordinary  mode  of  raising  the  means 
must  be  resorted  to,  namely,  to  provide  for  it  in  the  annual 
assessment  of  taxes  for  county  purposes,"  (see  page  284);  and 
in  the  same  opinion  it  is  further  said:  "  In  the  next  place  it  is 
averred  that  there  is  no  authority  to  levy  a  tax  for  the  payment 
of  the  interest  by  the  county.  We  have  already  treated  of 
this,  and  said  that  the  authority  to  create  the  debt  implies  an 
obligation  to  pay  it,  and  where  no  special  mode  of  doing  so  is 
provided,  it  is  also  implied  that  it  is  to  be  done  in  the  ordi- 
nary way — by  the  levy  and  collection  of  taxes.  This  plea  is 
insufficient."  (See  page  290.)  The  same  court  has  repeatedly 
decided  the  same  point  in  the  same  way.  Commonwealth  eao 
rel.  Armstrong  v.  Perkins^  48  Pa.  St.,  400;  Comm^onwealtA 
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exrel.y  etc^  v.  Allegheny^  32  Pa.  St.,  218;  Commonwealth  ex 
rd.y  etc.,  V.  Pittshurg,  34  Pa,  St.,  496,  etc. 

In  the  case  of  The  State  em  rel.  'HoAsbrouck  v.  The  City  of 
Milwaukee,  25  Wis.,  122,  CJole,  J.,  in  delivering  the  opinion 
of  the  court,  sayg,  on  page  133:  ''Still  this  general  proposi- 
tion may  be  maintainable  upon  the  authorities  that,  where  a 
municipal  corporation  has  the  power  to  contract  the  debt,  it 
has,  by  necessary  implication,  authority  to  resort  to  the  usual 
mode  of  raising  money  to  pay  it,  which,  undoubtedly,  is  taxa- 
tion." And  in  the  same  case  Dixon,  Ch.  J.,  says,  on  page  142: 
''  But  if  I  had  not  this  plain  ground  to  stand  upon,  namely^ 
the  power  of  taxation  expressly  given  by  the  statutes  author^ 
izing  the  city  to  contract  the  debt,  I  should  still  hesitate  long 
before  holding  that  the  creditor  by  judgment  in  such  case  had 
no  remedy  for  its  collection.  I  can  hardly  conceive  it  possible 
that  such  a  state  of  things  can  exist  under  the  constitution  of 
this  State,  as  I  have  had  reason  to  observe  on  several  occasions 
heretofore.  Phslpe  v.  Rooney,  12  Wis.,  698;  SotUter  v, 
Madison,  15  Wis.,  37;  Bull  v.  Cowroe,  13  Wis.,  287.  The 
raising  of  money  by  taxation  being  the  usual,  and,  I  may  say, 
the  only  means  by  which  the  payment  of  such  debts  can  be 
made  or  enforced,  the  power  to  tax  in  the  ordinary  methods, 
if  not  expressly  given  would,  as  it  seems  to  me,  be  most  clearly 
and  necessarily  implied  from  the  power  to  contract  the  debt 
itself,  and  would  run  with  the  debt,  creating  a  continuous  and 
irrepealable  obligation  and  duty  to  exercise  it  so  long  as  the 
debt,  or  any  part  of  it,  remained  unpaid.  Such  appears  to  be* 
the  doctrine  of  the  Pennsylvania  decisions  upon  this  point, 
and  it  appears  to  me  sound,  wholesome  and  just."  See  also, 
Orane  v.  The  City  of  Fond  du  Lac,  16  Wis.,  196.  To  the 
same  effect  are  the  cases  of  The  People  ex  rel,,  dkc.,  v.  San 
Francisco,  21  Cal.,  668,  and  cases  cited;  also,  The  City  of 
Chicago  v.  Halsey,  25  Ills.,  595 ;  Olney  v.  Harvey,  50  Ills., 
453;  Schafer  v.  Cadwallader,  36  Pa.  St.,  126.  The  same 
doctrine  is  also  held  in  other  States,  and  in  the  Federal  Court, 
8ee  Butz  v.  Mttscatine,  8th  Wall.,  575,  and  cases  there  cited. 

This  opinion  is  already  too  extended,  and  may  best  be  con- 
eluded  by  a  recapitulation  of  the  grounds  of  my  dissent. 
Vol.  XXXIX. — 10 
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namely:  let.  Our  court  has  never  decided  that  section  3275 
gave  no  power  to  the  Board  of  Supervisors  of  a  county 
to  levy  a  tax  to  pay  a  judgment.  2d.  We  have  held,  in  at 
least  two  cases,  that  cities  have  power  to  levy  a  tax  (and  it 
must  arise  under  that  section,)  to  pay  judgments  against  them. 
3d.  The  section  3274  repeals  all  other  means  of  paying  judg- 
ments, and  it  is,  from  its  immediate  connection,  very  manifest 
that  section  3275  was  enacted  to  provide  an  equally  adequate 
remedy  to  pay  judgments  by  conferring  the  power  to  levy  a 
tax  therefor.  4th.  If  no  power  was  given  thereby,  then,  since 
the  judgment  is  a  debt,  and  the  power  to  cx)n tract  it  was  con- 
clusively established  by  the  rendition  of  the  judgment  itself, 
it,  the  power  to  contract,  carries  with  it  in  the  absence  of  any 
limitation  upon  the  power  of  taxation,  the  implied  and  neces^ 
sary  power  to  pay  it  in  the  only  manner  it  can  be  paid,  to-wit: 
by  the  levy  of  a  tax.  5th.  The  plainest  principles  of  honesty 
and  justice  demand  that  such  judgment  creditors  shall,  like 
all  other  creditors,  have  the  right  to  enforce  payment.  That 
right  had  better  be  justly,  fully  and  manfully  granted  them 
in  the  domestic  tribunals,  than,  by  denying  it,  drive  them  to 
the  federal  courts  where,  upon  stare  decisis  alone,  they  are 
sure  of  the  relief  we  deny  them. 

OPINION  ON  REHEARING. 

Miller,  Ch.  J. — After  the  filing  of  the  foregoing  opinions, 
and  within  the  time  allowed  by  law  and  the  rules  of  court,  the 
plaintifi^  filed  a  petition  for  a  rehearing  upon  the  questions 
relating  to  the  special  county  tax  of  ten  mills  on  the 'dollar  of 
valuation,  levied  for  the  purpose  of  paying  county  indebted- 
ness. The  usual  order  granting  a  re-hearing  was  made,  the 
question  re-argued  and  submitted  at  the  April  term,  1874,  at 
Dubuque. 

By  section  250  of  the  Revision  the  Board  of  Supervisors 
were  authorized,  when  the  warrants  of  the  county  were  at  a 
depreciated  value,  to  submit  the  question  to  the  people  of  the 
county,  at  a  regular  or  special  election,  "  whether  a  tax  of  a 
higher  rate  than  that  provided  by  law  shall  be  levied."    The 
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same  section  also  authorized  the  submission  of  th^  questions 
whether  money  may  be  borrowed,  whether  stock  shall  be  pro- 
hibited  from  running  at  large,  etc. 

The  next  section  (251)  provided  that  the  mode  of  submitting 
such  questions  to  the  people  shall  be  the  following:  "  The  whole 
question,  including  the  sum  desired  to  be  raised  or  the  amount 
of  tax  desired  to  be  levied,  or  the  rate  per  annum,  and  the  whole 
regulation,  including  the  time  of  its  taking  effect  or  having 
operation,  if  it  be  of  a  nature  to  be  set  forth,  and  the  penalty 
for  its  violation,  if  there  be  one,  is  to  be  published  at  least 
four  weeks  in  some  newspaper  printed  in  the  county.  If  there 
be  no  such  newspaper,  the  publication  is  to  be  made  by  being 
posted  np  in  one  of  the  most  public  places  in  each  township 
in  the  county,  and  in  all  such  cases  in  at  least  five  among  the 
most  public  places  in  the  county  including  the  above,  and  one 
of  them  in  all  cases  at  the  door  of  the  court  house,  during  at 
least  thirty  days  prior  to  the  time  of  taking  the  vote.  All 
anch  notices  shall  name  the  time  when  such  question  will  be 
voted  upon,  and  the  form  in  which  the  question  shall  be  taken, 
and  a  copy  of  the  question  submitted  shall  be  posted  up  at 
each  place  of  voting  during  the  day  of  the  election." 

In  pursuance  of  tho  authority  thus  given  by  the  statute,  the 
Board  of  Supervisors  of  Sac  County,  on  the  4th  of  September, 
1871,  adopted  the  following  preamble  and  resolution: 

"  Whereas,  The  warrants  of  the  county  are  at  a  depreciated 
value,  therefore. 

Resolved,  By  the  Board  of  Supervisors  of  .the  county  of 
Sac,  in  the  State  of  Iowa,  that  the  question  whether  a  tax  of 
ten  mills  above  that  provided  by  law  shall  be  levied  upon  the 
taxable  property  of  the  county  to  pay  off  the  ordinary  county 
indebtedness,  shall  be  submitted  to  the  voters  of  the  several 
townships  of  the  county  at  the  next  general  election,  to  be  held 
on  the  10th  day  of  October,  1871.  The  manner  of  voting 
shallbe,  each  voting  for  or  against  the  same  shall  deposit  a  ^bal- 
lot' on  which  shall  be  written  or  printed,  '  For  the  special  tax 
to  pay  off  the  ordinary  county  indebtedness; '  or, '  Against  the 
special  tax  to  pay  off  the  ordinary  county  indebtedness.'  And 
if  a  majority  of  the  legal  voters  of  said  county,  voting  for  or 
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against  said  propositioa,  vote  for  said  proposition,  then  said 
tax  shall  be  levied  as  other  county  taxes  and  collected  in  like 
manner,  but  not  otherwise;  and  it  is  ordered  that  the  clerk  of 
this  board  make  and  publish  a  proclamation  of  the  time  of 
said  election,  and  of  the  proposition  therein  contained,  to  be 
submitted,  etc.,  as  usual,  and  said  vote  shall  be  canvassed  and 
returned  at  the  same  time  that  other  votes  at  said  election  are 
(»nyassed«  Approved. 

HowAKD  PiEBCE,  Chairman.** 

The  power  or  authority  to  levy  the  tax  in  question  could  be 
obtained  only  by  a  compliance  with  the  provisions  of  the 
statute.  The  record  does  not  show  what  publication  was  made 
prior  to  the  election,  or  whether  the  proposition  resolved  to 
be  submitted  as  above  set  out  was  published  as  the  statute 
requires.  But  conceding  that  a  notice  of  the  submission  was 
published,  we  are  not  authorized  to  presume  that  any  other  or 
different  proposition  than  the  one  determined  upon  by  the 
board  was  in  fact  published.  There  would  be  no  authority  for 
publishing  any  other.  It  was  only  the  question  or  proposition 
determined,  upon  that  could  lawfully  be  submitted  to  the  voters 
of  the  county.  The  resolution  adopted  by  the  board  contained 
the  only  proposition  which  could  be  submitted  to  such  vote, 
and  it  authorized  the  clerk  to  publish  a  proclamation  of  the 
time  of  the  election  and  of  the  proposition  therein  contained 
to  be  submitted,  and  none  other.  So  that  we  must  conclude 
that  the  proposition  contained  in  the  resolution  was  the  one 
submitted  and  voted  upon  by  the  people. 

The  record  further  shows  that  on  the  17th  day  of  October, 
1871,  the  Board  of  Supervisors  met,  canvassed  the  votes,  and 
declared  the  proposition  carried,  and  then  also  adopted  the 
further  resolution  directing  the  county  auditor  "  to  place  the 
said  ten  mills  tax  on  the  tax  books  of  1871." 

The  objection  is  made  that  the  proposition  which  the  Board 
of  Supervisors  adopted  and  submitted  failed  to  specify  the 
year  for  or  in  which  the  proposed  tax  should  be  levied,  and 
that  the  board  had  no  power  to  levy  it  for  1871. 

The  Board  of  Supervisors  had  no  power  to  levy  this  tax 
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unless  that  power  was  oonferred  by  the  rote  of  the  people  of 
the  county  in  the  manner  the  law  provided.  Beichard  v, 
Warren  Co.,  31  Iowa,  381,  388.  Section  255  of  the  Revision 
provided  that  the  Board  of  Supervisors,  on  being  satisfied  that 
the  requirements  of  the  law  in  relation  to  the  submission  of 
the  question,  etc.,  as  contained  in  the  preceding  sections,  had 
been  substantially  complied  with,  and  that  a  majority  of  the 
votes  cast  were  in  favor  of  the  proposition  submitted,  should 
cause  the  proposition  and  the  result  of  the  vote  to  be  entered 
of  record,  and  a  notice  of  its  adoption  to  be  published  in  the 
same  manner  as  the  preliminary  notice,  "  and  from  the  time 
of  entering  the  result  of  the  vote,  *  *  *  the  vote 
and  the  entry  thereof  on  the  county  records  shall  have  the 
force  and  effect  of  an  act  of  the  General  Assembly."  As  pro- 
vided in  this  section,  it  is  only  through  a  substantial  compli- 
ance with  the  requirements  of  the  law,  and  the  affirmative  vote 
of  the  people  of  the  county,  that  the  powfer  to  levy  the  tax  in 
question  could  be  obtained.    It  is  well  settled  that  no  prop- 

T. :  mtMt  erty  can  lawfully  be  taxed  until  the   legislature 

be  antborized  ,       .  ,  .  .  ,        -.  j       i 

byuw.  authorizes  and  requires  it  to  be  done,  ana  when 

the  law  requires  it  to  be  done  in  a  particular  way,  that  way 
alone^can  be  pursued.  The  City  of  Davenport  v.  The  M.  cfe 
M.  R,  JS.  Co.  12  Iowa,  545.  So  where  a  power  is  conferred 
by  law,  and  the  manner  of  its  exercise  is  also  prescribed,  the 
power  can  be  exercised  only  in  the  prescribed  mode.  Bank 
ofAngvetav.  Earle^  13  Pet.,  685;  Zottmanv.  San  Fra/n- 
ei$cOy  20  Oal.,  96;  Hull  db  Argalls  v.  Marshall  Co.,  12  Iowa, 
154. 

In  section  251,  of  the  revision,  above  set  out,  the  mode  of 
submitting  the  question  to  the  people  for  their  vote  thereon, 

s. :  —  :*    is  specified.     Among  other  requirements  arc  the 

foUovdng:  *^the  whole  question,  including  the  sum  desired  to 
be  raised,  or  the  amount  of  tax  desired  to  be  levied,  or  the 
rate  per  annum,  and  the  whole  regulation,  inclvding  the  time 
ofii%  taking  effect  or  having  operation,  if  it  be  of  a  nature 
to  he  set  forth?'*  In  the  submission  of  the  question  in  this 
case,  the  time  when  the  tax  should  be  levied,  or  the  year  in 
which  it  should  be  levied,  was  entirely  omitted  from  the  sub- 
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mission.  It  was  certainly  '*  of  a  nature  to  be  set  forth  "  in 
the  proposition,  and  being  so,  it  was  required  by  the  statute 
to  be  done.  It  was  one  of  the  requirements  of  the  law  which 
it  was  necessary  should  be  complied  with  in  order  to  confer 
upon  the  board  the  power  to  levy  the  tax.  The  statute  says 
this  shall  be  done.  It  also  says  the  amount  of  tax  to  be  levied 
or  the  rate  per  annum,  must  l>e  stated  in  the  pro[x)8ition.  Sup- 
pose this  latter  statement  had  also  been  omitted,  most  clearly 
there  would  have  been  a  fatal  non-compliance  with  the  stat^ 
ute.  If  this  be  so,  then  the  omission  of  either  of  these  state- 
ments would  be  fatal,  for  if  one  may  be  omitted,  lx>th  may ;  and  if 
the  omission  of  both  would  be  fatal,  the  omission  of  eitliCK 
would  be  also.  One  is  as  much  necessary  to  be  stated  as  th§ 
other,  or  as  both.  They  are  each  necessary,  because  the  stat- 
ute has  required  them  to  be  set  fortli;  and  it  is  only  by  a 
compliance  with  the  statute  that  the  power  to  levy  the  tax 
proposed  can  ba  derived.  There  being  this  omission,  from  the 
proposition  submitted,  of  an  essential  requirement  of  the  stat- 
ute, the  vote  of  the  people  adopting  the  proposition  could  not 
confer  power  on  the  Board  of  Supervisoi*s  to  levy  the  proposed 
tax. 

II.  On  the  18th  of  March,  1874,  the  General  Assembly 
passed  an  act  curing  and  making  legal  and  valid  the  taxes 
which,  in  the  majority  opinion  above  were  held  to  be  invalid. 

g This  act  was  passed  after  the  rehearing  in  this 

Bie^supreme  ^^^^  ^^  h^QXi  granted,  and  prior  to  the  submis- 
o?  curativr^  sion  thereof  on  rehearing.  Counsel  on  both  side^ 
^^'  have  submitted  arguments  upon  the  general  effect 

of  that  act,  and  also  as  to  its  effect  upon  this  case.  In  respect 
to  the  general  legal  operation  of  that  act,  our  views  and  con- 
clusions may  be  found  in  The  Iowa  Railroad  Land  Coin^ 
pany  v,  Soper  et  al.y  112  ante. 

As  to  the  efiect  of  the  act  upon  tliiscase,  we  are  of  opinion 
that,  since  no  judgment  was  rendered  herein  upon  the  tiling 
of  the  majority  opinion,  and  a  rehearing  having  been  granted 
and  the  cause  being  pending  thereon  when  the  act  took  effect, 
the  case  must  be  regarded  precisely  as  if  no  opinion  had  been 
previously  filed  therein,  and  that  it  is  our  duty  to  apply  the 
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law  to  the  case  as  we  now  find  it  to  be.  Thus  holding,  and 
following  The  Iowa  Railroad  Land  Co.  v,  Soper  etaL^supj^a^ 
we  hold  that  the  judgment  taxes  involved  in  the  case  are  ren- 
dered valid  and  collectible  by  the  curative  act  above  referred 
to.  We  are  of  opinion,  however,  that  the  penalties  imposed 
by  law  for  the  non-payment  of  taxes  after  the  same  become 
due  and  payable,  should  not  be  computed  upon  these  judg- 
ment taxes  prior  to  April,  1874,  the  first  month  after  the 
taking  effect  of  the  act  legalizing  such  taxes.  Since  we  base 
our  opinion  of  the  liability  of  the  plaintiffs  to  pay  these  taxes 
solely  upon  the  act  declaring  them  to  be  legal  and  Collectible, 
no  penalties  could  lawfully  attach  for  the  non-payment  of  the 
taxes  prior  to  the  taking  effect  of  that  act,  unless  otherwise 
declared  therein.    That  act  took  effect  March  20th,  1874. 

On  the  other  questions  discussed  and  determined,  in  the 
majority  opinion  heretofore  filed  herein,  and  not  re-examiacd 
in  this  opinion,  we  are  content  to  adhere  thereto.  That  opin- 
ion, as  herein  modified,  will  be  re-filed  herewith. 

The  costs  of  this  court  and  those  of  the  court  below  will  be 
taxed  in  equal  portions  against  both  parties.  Judgment  may 
be  rendered  in  this  court  if  either  party  moves  therefor,  other- 
wise  the  cause  will  be  remanded  to  the  District  Court  with 
directions  to  render  judgment  not  inconsistent  with  the  opin- 
ions  herein. 

Kevebsed. 


The  Iowa  Kailroad  Land  Company  v.  Cabroll  County  et  al. 

The  Iowa  Eaileoad  Land  Company  and  The  Blaib  Town 
Lot  Co.  v.  Same. 

Same  v.  Same. 

1.  Taxes:  when  levied  to  pay  judgments:  their  validity.  .The 
Act  of  March  18th,  1864,  legalizes  special  taxes  levied  by  the  Board  of 
Supervisors,  prior  to  ita  passage,  to  pay  judgments  against  counties  and 
school  districts,  and  which  had  before  been  unauthorized  by  law.  {The 
Iowa  Bailroad  Land  Company  v.  Soper  et  aZ.,  112  ante.) 
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IKJUNCTION :  EQUITY.    The  coUection  of  a  road  tax  which  ^ 


in  fact  legaUy  levied  but  not  certified  to  the  Board  of  Supervisors 
within  the  proper  time,  by  the  township  clerk,  and  was  properly  listed 
by  the  County  Auditor,  will  not  be  enjoined  by  a  court  of  equity.  {The 
Iowa  Railroad  Land  Company  v.  Sac  County ^  124  ante. 

WHEN  PAID  IN  part:  rioht  OF  TAX-PAYEU.    The  tax-paver 


has  the  ri^ht  to  pay  the  full  amount  of  any  one  tax  listed  agrainst  him* 
while  reusing:  to  pay  others:  and  where  plaintiif  deposited  a  sum  of 
money  with  the  County  Treasurer,  with  instructions  not  to  apply  it  to 
the  pajrment  of  certain  taxes,  and  the  Treasurer,  receiving^  no  further 
instructions,  after  April  1st  used  it  pro  tanto  for  the  dischar^  of  tiie 
taxes  which  plaintiff  had  forbidden  to  be  paid:  Held,  that  plaintiff  was 
not  bound  by  the  act  of  the  Treasurer,  and  that  the  money  should 
have  been  appropriated  as  plaintiff  directed. 

r  TENDER  op:  interest.  Where  a  tax-payer,  in  writing,  ten- 
dered payment  of  all  of  certain  specified  taxes,  and  demanded  receipts 
therefor,  it  was  held  that  such  tender  would  suspend  the  running  of 
interest  upon  the  taxes  embraced  in  the  tender.     * 

FOR  the  support  OF  THE  INSANE.     Section  45    of  Chapter 


109,  Laws  of  1870,  which  confers  the  only  power  vested  in  the  Board 
of  Supervisors  to  levy  a  tax  for  the  support  of  the  insane,  gives  no 
authority  to  levy  a  special  and  independent  tax  for  this  purpose.  If  a 
county  be  chargeable  for  the  maintenance  of  insane  persons,  the  amount 
required  should  be  added  to  the  State  tax  next  to  be  levied. 

6. :  COUNTY  bonds:  power  to   issue.    The  language,  *'if  the 

debtor  corporation  issues  no  scrip  or  other  evidences  of  debt/'  in  Clu4>ter 
87,  Laws  of  1872,  does  not  refer  to  its  potter  to  issue,  but  implies  that  if 
the  corporation  does  not  in  fact  issue  the  one  or  the  other,  it  must  levy 
a  tax  to  i>ay  the  debt. 

7.  Bonds :  power  of  county  to  issue.  This  act  of  the  legislature  (Chap. 
87,  Laws  of  1872)  confers  upon  any  county  or  other  municipal  corpora- 
tion, against  which  a  judgment  has  been  rendered,  irrespective  of  the 
population  of  such  county  or  municipal  corporation,  or  the  character 
of  the  indebtedness  upon  which  the  judgment  is  based,  the  power  to 
issue  bonds  in  payment  thereof,  if  the  judgment  creditor  shall  so  elect, 
and  the  parties  agree  as  to  the  character  of  the  evidences  of  indebted- 
Bess. 

Appeal  from  Carroll  District  Court. 

Tuesday,  June  30. 

Actions  to  restrain,  by  injunction,  the  collection  of  certain 
alleged  illegal  taxes  levied  on  the  lands  of  the  plaintiffs.  From 
the  judgments  rendered  both  parties  appeal.  The  facts  appear 
in  the  opinion. 
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Isactc  Cook  and  N.  M.  Hvihrtrdj  for  plaintiffs. 

PoVCj  Hubbell  <b  Goode  with  J.  C.  Kelly ^  for  defendants.  . 

IfiLLEB,  Ch.  J. — ^These  three  cases  were  argued  and  sub- 
mitted together.  lu  the  first  case  the  petition  seeks  to  enjoin: 
1.  A  county  judgment  tax  of  nine  and  one-half  mills  on  the 
dollar  valuation  for  the  year  1869.  2.  A  judgment  tax  for 
the  School  District  Township  of  Carroll  of  five  mills  on  the 
dollar  valuation  for  1869.  8.  A  road  tax  of  three  mills  on 
the  dollar  valuation  for  1869. 

•  In  the  second  case  it  is  sought  to  enjoin:  1.  A  county 
judgment  tax  to  the  extent  of  seven  mills  on  the  dollar  for 
1869,  (on  other  lands  than  those  embraced  in  the  first  case), 
out  of  a  levy  of  nine  and  one-half  mills.  2.  A  county  judg- 
ment tax  of  seven  mills  on  the  dollar  for  1870.  3.  A  judg- 
ment tax  for  the  District  Township  of  Carroll,  of  twenty-six 
and  one-fourth  mills  on  the  dollar  for  1870. 

In  the  third  case  plaintiffs  seek  to  enjoin:  1.  An  insane 
tax  of  two  mills  on  the  dollar,  levied  September,  1872.  2.  A 
bond  tax  of  three  mills  on  the  dollar,  levied  September,  1872. 
8.  A  district  township  judgment  tax  of  three  mills  on  the 
dollar,  levied  November,  1872.  4.  A  county  judgment  tax 
of  one  and  one-half  mills  on  the  dollar,  levied  January  15, 
1873,  in  obedience  to  a  writ  of  mandamus. 

L  In  respect  to  the  judgment  taxes,  so  called,  which  are 
alleged  to  be  illegal,  being  special  taxes  levied  to  pay  judg- 
1.  taxes:  ments  rendered  against  the  county,  and  also  spe- 
topayjudfi-  cial  taxes  levied  to  pay  certain  jndgments  against 
TaUdiqr.  **  the  District  Township  of  Carroll,  in  Carroll 
county,  we  have  held  in  The  Iowa  RMroad  Land  Comparvy 
«.  Soper  et  al.^  112  ante^  that  the  irregularities  complained  of 
by  the  plaintiffs  in  the  levy  of  these  taxes  were  cured  and  ren- 
dered l^al  and  valid  by  the  act  of  the  General  Assembly  of 
March  18, 1874,  entitled  "An  Act  to  legalize  certain  judg- 
ment taxes  levied  by  counties  and  other  municipal  corpora- 
tions in  the  State  of  Iowa;  ^'  and  that  such  taxes  were  by  that 
act  made  collectible  in  the  same  manner  as  other  lawful  taxes 
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are  by  law  collectible.  So  far,  therefore,  as  these  taxes  are 
concerned,  plaintiffs  are  not  entitled  to  have  their  collection 
enjoined. 

The  penalties  imposed  by  law  npon  delinquent  taxes  should 
not  be  computed  upon  these  judgment  taxes  prior  to  the  first 
day  of  April,  1874,  being  the  first  month  after  the  taking  effect: 
of  the  act  legalizing  such  taxes.  See  The  Iowa  Railroad 
Land  Co,  v.  Sac  Count f/j  124  ante. 

II.  Plaintiffs  complain,  also,  in  the  first  case,  of  a  three  mill 
road  tax  for  1869,  which  they  allege  to  have  been  illegally 
placed  on  the  tax  lists  for  that  year. 

The  township  records  show  that  the  trustees,  by  a  resolution* 
enter^d  of  I'ecord,  levied  a  road  tax  of  three  mills  on  a  dollar 
2. :      for  the  year  1869.   There  was  a  failure  on  the  part 

lujiinction:  «,  1*11  ./•!         ii. 

equity.  of  the  township  clerks  to  certify  the  delinquent 

lists  of  road  taxes  within  the  proper  time  to  the  Board  of 
Su])ervisors.  Such  lists,  however,  were,  altliough  not  in  reg- 
ular form,  filed  in  the  county  auditor's  office,  and  the  taxes 
by  him  placed  on  the  tax  lists.  The  plaintiffs  do  not  claim 
that  they  have  paid  any  of  these  road  taxes.  The  matters 
coyiplained  of  are  of  form  and  manner  only.  A  court  of 
equity  will  not  enjoin  taxes  legally  levied,  and  remaining  due 
and  unpaid,  for  mere  irregularities  in  the  manner  of  placing 
them  on  the  tax  books.  Cedar  Rapids  <&  M.  R,  R,  Co.  v. 
Carroll  Co.jpost;  The  Iowa  Railroad  Land  Co.  v.  Sac  Co.^ 
124  ante.  The  injunction  was  rightly  dissolved  in  regard 
to  these  taxes. 

III.  On  the  9th  day  of  March,  1870,  the  plaintiff  in  the 
first  case  through  its  treasurer,  W.  W.  Walker,  paid  to  the 
»,  - — :  when  County  Treasurer  of  Carroll  county  the  sum  of 

rigtit  of  payer.  $8,000,  on  accouut  of  taxes  on  land  in  that  county, 
taking  his  receipt  therefor.  Without  entering  upon  a  discus- 
sion at  length  of  the  circumstances  under  which  this  money 
was  received  by  the  county  treasurer,  and  his  duty  in  respect 
to  its  application,  it  is  sufficient  to  say  that  the  evidence  satis- 
fies us  that  the  treasurer  received  this  sum  of  money  with  the 
tmderstanding  that  he  should  and  would  apply  it  to  the  pay- 
meat  of  such  l^al  taxes,  standing  oa  the  tax  books  against  the 
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property  of  the  plaintiffs,  as  should  be  by  them  directed.   That, 
no  part  of  the  money  thus  paid  was  to  be  applied  to  the  pay- 
ment  of  "  county  tax,"  "bridge  tax,"  or  any  "  illegal  tax." 

On  the  second  day  of  April,  1870,  the  treasurer,  in  violation 
of  the  understanding  as  to  the  application  of  these  funds  in 
his  hands,  applied  the  same  to  the  payment  of  the  county, 
bridge,  insane,  judgment,  and  all  other  taxes  charged  against 
plaintiffs  on  the  tax  lists,  to  the  extent  of  the  money  in  his 
hands.  This  act  was  not  authorized  by  plaintiffs,  ^iid  could 
not  bind  them.  The  payment  of  the  $8000.00  to  the  treasurer 
was  in  the  nature  of  a  deposit  made  with  him  to  be  applied  as 
the  plaintiffs  should  direct.  They  had  the  right  to  pay  the 
full  amount  of  any  one  tax  charged  against  them  on  the  tax 
lists  (Revision,  §  760),  and  they  had  the  right  to  direct  the 
treasurer,  who  held  the  money  subject  to  their  order,  to  what 
particular  taxes  he  should  apply  it  in  payment.  While  the 
evidence  does  not  show  explicitly  that  at  the  time  Gilley,  the 
treasurer,  made  the  application  of  this  money,  on  the  2d  of 
April,  1870,  the  plaintiffs  had  given  him  specific  directions 
what  particular  taxes  he  should  pay  therewith,  it  very  clearly 
appears  that  he  had  been  previously  directed  not  to  apply  it 
to  the  payment  of  county  tax,  bridge  tax,  insane  tax,  or  any 
other  tax  which  was  ill^al.  More  than  this,  at  the  time  of 
the  application  of  the  money  by  the  treasurer  he  had  no  aftirm- 
ative  instructions  whatever  from  the  plaintiffs  to  apply  the 
money  then,  in  payment  of  any  taxes  charged  against  thenv 
It  is  claimed,  however,  that  when  the  plaintiffs  placed  the 
$8000.00  in  the  hands  of  Gilley,  the  treasurer,  they  agreed  to 
pay,  by  April  1st  following,  in  money  and  warrants,  the 
balance  necessary  to  pay  all  of  the  legal  taxes  charged  against 
them,  and  that,  failing  to  do  so  by  the  time  agreed  upon,  the 
treasurer  had  the  right  to  make  the  application  he  did  of  the 
money  in  his  hands. 

This  position  is  not  tenable,  for,  if  it  be  conceded  that  the 
treasurer  was  no  longer  bound  to  hold  the  money  subject  to 
the  directions  of  the  plaintiffs,  still  their  legal  right  to  have 
the  money  applied  only  in  payment  of  such  taxes  as  they 
should  direct  remained,  and  they  had  already  expressly  notified 
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.the  treasurer  that  it  should  not  be  applied  to  county,  bridge, 
insane,  or  any  illegal  taxes.  If,  therefore,  he  then  had  author- 
ity to  apply  the  money  in  his  hands  to  the  payment  of  the 
plaintiff's'  taxes,  it  was  his  duty  to  apply  it  to  those  taxes,  the 
payment  of  which  was  not  forbidden,  at  least,  until  all  except 
the  forbidden  taxes  were  paid.  The  evidence  shows  that  if 
this  had  been  done  there  would  have  been  no  money  left  to 
apply  upon  the  forbidden  taxes. 

As  before  remarked,  the  act  of  the  treasurer  in  applying  the 
money  of  plaintiffs  in  his  hands  to  the  payment  of  taxes 
which  he  had  been  expressly  directed  not  to  pay,  did  not  bind 
the  plaintiffs.  The  act,  as  soon  as  made  known  to  them,  was 
promptly  repudiated,  and  the  tax  receipts  forwarded  to  them 
by  the  treasurer  were  also  promptly  returned  to  him. 

IV.  On  the  30th  day  of  June,  1870,  the  plaintiffs  made 
an  offer  in  writing  to  pay  all  of  certain  specified  taxes  charged 
^ tender  ^g^^^^t  their  lands  for  the  year  1869,  together 

of:  Interest,  ^jti^  tj^e  interest  then  due  thereon,  and  demanded 
receipts  from  the  treasurer  accordingly.  This  offer  included 
the  $8000.00  already  paid  to  the  treasurer,  and  proposed  to 
return  to  him  his  receipt  for  that  sum.  As  we  have  seen,  the 
statute  gave  the  plaintiffs  the  right  to  pay  the  whole  of  any 
particular  taxes  charged  against  them,  as  they  saw  fit  and 
proper  to  do;  this  offer,  therefore,  would  stop  the  running  of 
interest  upon  tlie  taxes  included  in  the  written  offer.  It  is 
claimed,  however,  that  the  written  offer  thus  made  by  plain- 
tiffs shows  that  portions  of  the  taxes,  namely,  county  and 
bridge  taxes,  were  proposed  to  be  paid  in  county  and  bridge 
warrants,  some  of  which,  it  is  alleged,  were  illegal  and  void  as 
against  the  county.  If  the  tender  was  good  for  any  tax  speci- 
fied in  the  written  offer,  it  stopped  interest  on  such  tax,  with- 
out reference  to  whether  the  tender  was  good  as  to  other  taxes 
specified.  But,  we  think,  the  evidence  fails  to  show  that  the 
warrants  tendered  were  illegal,  and,  besides  this,  no  objections 
were  made  to  the  warrants  when  the  tender  was  made.  The 
objection  was,  therefore,  waived.    Eevision,  §  1818. 

V.  llie  petition  in  the  third  case  alleges  that  the  Board 
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of  Supervisors  of  Carroll  county,  at  their  September  session, 
^  :  for    in  1872,  levied  an  illegral  tax  of  two  mills  on  the 

the  support  of    ,,,,,,  .  x     .  i    x\ 

the  Insane,  dollar,  Called  an  insane  tax.  It  is  averred  that 
this  tax  was  levied  under  the  pretense  of  paying  the  expenses 
of  patients  in  the  Insane  Hospital  of  the  State  from  Carroll 
county ;  that  the  amount  necessary  for  that  purpose  did  not 
exceed  $500,  while  the  tax  levied  would  produce  the  sum  of 
$4,238.84  upon  the  valuation  of  the  property  in  the  county 
subject  to  taxation.  The  answer  admits  the  facts  stated  in 
the  petition. 

Appellants  allege,  and  insist  in  argument,  that  this  tax  is 
illegal  for  the  reason  that  the  Board  of  Supervisors  had  no 
authority  to  levy  a  special  tax  for  this  purpose. 

The  Thirteenth  General  Assembly  passed  an  act,  entitled 
*'  An  Act  for  the  government  of  the  Hospitals  for  the  Insane, 
defining  the  legal  relations  of  insane  persons,  and  providing 
for  their  care  and  protection,"  which  is  chapter  109  of  the 
Session  Laws  of  1870.  The  45th  section  of  the  act  is  as  fol- 
lows: "  The  superintendent  shall  certify  to  the  Auditor  of 
State,  on  the  first  days  of  January,  April,  July  and  October, 
the  amount  (not  previously  certified  by  him)  due  to  the  said 
hospital,  from  the  several  counties  chargeable  thereto;  and 
said  auditor  shall  pass  the  same  to  the  credit  of  the  hospital. 
The  auditor  shall  thereupon  notify  the  county  auditor  of  each 
county  so  owing,  of  the  amount  thereof,  and  charge  the  same 
to  said  county;  and  the  Board  of  Supervisors  shall  add  such 
amount  to  the  next  State  tax,  to  be  levied  in  said  county  and 
pay  the  amount  so  levied  into  the  State  Treasury." 

This  section  contains  the  only  power  conferred  upon  the 
Board  of  Supervisors  to  levy  any  tax  for  the  support  of  insane 
patients.  The  amount  certified  to  the  county  auditor,  as  being 
charged  to  the  county,  must  be  added  to  the  state  tax  nei^t  to 
be  levied  in  the  county.  It  is  to  be  made  a  part  of  the  state 
tax  and  levied  as  such,  and,  when  collected,  is  to  be  paid  over 
to  the  state  treasurer.  No  authority  is  given  to  the  board  to 
levy  an  independent  or  special  tax,  for  such  sum  or  rate  as 
the  board  may  in  their  discretion  determine.  The  power  and 
the  mode  of  executing  it  are  specifically  set  forth  in  the  stat- 
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ute.  The  board  may  add  the  sum  certified  to  the  state  tax 
and  levy  accordingly,  but  they  have  no  power  to  levy  a 
specific  and  independent  tax  for  this  purpose.  The  power 
conferred  is  to  increase  the  rate  of  the  state  tax  so  as  to 
include  the  sum  certified  in  addition  to  the  regular  state  tax. 
The  action  of  the  board  in  levying  the  specific  "insane  tax," 
so-called,  was  not  the  action  authorized  by  the  statute.  The 
act  done  is  not  within  the  scope  of  the  power  conferred,  but 
entirely  another  and  different  act  from  that  authorized  by  the 
law.  The  levy  of  this  specific  tax  must,  therefore,  be  held 
invalid,  and  its  collection  should  have  been  enjoined  by  the 
District  Court. 

We  have  considered  and  determined  all  of  the  questions 
presented  in  these  cases  with  the  exception  of  those  relating 
to  what  is  called  "bond  taxes"  of  three  mills  on  the  dollar  of 
valuation  involved  in  the  last  of  these  cases  only.  Those  ques- 
tions are  disposed  of  in  the  following  opinion  by  Colk,  J. 

The  costs  of  these  cases,  both  of  this  court  and  the  court 
below,  will  be  equally  divided,  and  final  judgment  may  be 
rendered  in  this  court,  if  either  party  so  elects,  or  the  cases  will 
be  remanded  with  directions  to  the  court  below  to  render  the 
proper  judgment  therein. 

Cole,  J. — The  only  question  involved  in  this  case,  not  already 
disposed  of  in  the  foregoing  opinion,  relates  to  the  validity  of  a 
tax  levied  to  pay  the  interest  on  certain  county  bonds,  issued  in 
1872  for  the  purpose  of  funding  previous  county  indebtedness. 
The  petition  alleges  that  the  bonds  were  issued  to  fund  judg- 
ment indebtedness,  originally  evidenced  by  county  warrants 
payable  from  the  ordinary  revenues  of  the  county;  that  the 
population  of  the  county  when  the  bonds  were  issued  was 
greatly  less  than  seven  thousand.  These  facts  are  not  contro- 
verted, and  the  question  made  is,  whether  the  tax  of  three 
mills,  levied  in  1872  to  pay  interest  on  the  bonds,  is  valid.  This 
involves  the  power  to  issue  the  bonds.  The  District  Court 
held  the  bonds  legal,  and  the  tax,  therefore,  valid.  The  plain- 
tiff appeals. 

Whether  the  county  had  the  power  to  issue  the  bonds, 
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depends  upon  the  construction  of  certain  statutes,  and  in  order 
to  an  intelligible  discussion  of  the  question,  it  is  proper  to  set 
fortli  the  several  statutes  in  the  order  of  their  enactment. 

The  earliest  statute  bearing  at  all  upon  the  question,  is  found 
in  the  Revision  of  1860:  ''  Sec.  3274  (1895).  Public  buildings 
owned  by  the  State,  or  any  county,  city,  school  district  or  other 
civil  corporation,  and  any  other  public  property  which  is  nec- 
essary and  proper  for  carrying  out  the  general  purpose  for 
which  any  such  corporation  is  organized,  are  exempt  from 
execution.  The  property  of  a  private  citizen  can  in  no  case 
be  levied  upon  to  pay  the  debt  of  a  civil  corporation.  Sec. 
3275  (1896).  In  case  no  property  is  found  on  which  to  levy, 
which  is  not  exempted  by  the  last  section,  or  if  the  judgment 
creditor  elect  not  to  issue  execution  against  such  corporation, 
he  is  entitled  to  the  amount  of  his  judgment  and  costs  in  the 
ordinary  evidences  of  indebtedness  issued  by  that  corporation. 
And  if  the  debtor  corporation  issues  no  scrip  or  evidences  of 
debt,  a  tax  must  be  levied  as  early  as  practicable,  sufficient  to 
pay  off  the  judgment  with  interest  and  costs." 

The  following  are  sections  one  and  two  of  Chap.  108,  of  the 
Acts  of  1862,  and  which  took  effect  July  4,  1862: 

"  Sectiox  1.  That  in  any  organized  county  in  this  State,  that 
has  outstanding  warrants  which  exceed  in  the  aggregate  the 
Bum  of  one  thousand  dollars,  over  arid  above  the  amount  of 
money  then  in  the  treasury  that  can  be  used  in  payment  of 
said  warrants,  it  shall  be  lawful  for  the  Board  of  Supervisors 
of  said  county,  a  majority  of  all  the  members  of  the  board 
voting  therefor,  to  make  an  order  submitting  to  the  voters  of 
the  county,  at  the  next  general  election,  the  question  whether 
said  county  will  fund  its  outstanding  indebtedness,  and,  if  a 
majority  of  all  the  votes  cast  shall  be  in  favor  of  funding 
said  indebtedness,  the  Board  of  Supervisors  shall  then  make  an 
order  allowing  the  persons  holding  such  warrants  to  return  the 
same  to  the  treasurer  of  said  county,  and  receive  the  bonds  of 
said  county  in  lieu  therefor:  Provided^  That  the  provisions 
of  this  act  shall  not  apply  to  any  indebtedness  hereafter 
incurred,  or  warrants  hereafter  issued. 

^  Sec.  2.    That  when  the  Board  of  Supervisors  of  any  county 
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shall  have  made  the  order  mentioned  in  section  one  of  this 
act,  they  shall  cause  to  be  issued  bonds  of  the  county  in  such 
sums,  due  at  such  time,  and  bearing  such  rate  of  interest  as 
the  board  shall  determine:  Provi/led^  That  such  bonds  shall 
contain  the  name  of  the  county  and  State;  the  amount  for 
which  the  same  shall  be  taken ;  the  date  of  the  order  authoriz- 
ing the  issuance  of  said  bonds;  the  mte  of  interest  they  shall 
bear,  and  shall  be  numbered  consecutivel;^  and  signed  by  the 
chairman  of  the  board,  attested  by  the  clerk,  with  his  seal 
thereto  affixed:  Provided^  further^  That  no  bcmds  shall  be 
issued  for  any  other  sums  than  fifty  dollars  and  one  hundred 
dollars,  nor  become  due  in  less  than  two  nor  run  more  than 
ten  years,  and  in  no  case  bear  more  than  six  per  cent  interest, 
and  the  interest  shall  be  paid  annually." 

Tlie  subsequent  sections  provide  for  the  keeping  of  a  record 
of  the  bonds,  and  for  their  payment  and  cancellation,  etc. 
"  The  next  act  is  Ch.  43  of  the  Laws  of  1870,  which  was 
approved  March  30, 1870,  and  took  effect  by  publication  March 
31,  1870,  and  is  as  follows:  "  Se3.  1.  That  to  section  3275,  of 
the  Revision  of  1860,  there  be  added  the  following  words: 
'  And  when  a  tax  has  been  so  levied,  and  the  same,  or  any 
part  thereof,  has  been  collected,  the  treasurer  shall,  on  demand, 
without  a  warrant  from  the  clerk  of  the  Board  of  Supervisors, 
pay  the  same  to  the  creditor,  or  his  attornay,  taking  a  receipt 
therefor,  and  if  not  demanded,  may  pay  the  same  to  the  clerk 
of  the  court  where  the  judgment  was  rendered,  taking  his 
receipt  therefor.'  Sec.  2.  All  acts  or  parts  of  acts  inconsistent 
with  this  are  hereby  repealed." 

The  statute  next  in  order  of  time,  or  rather,  contemporane- 
ous with  the  last,  is  Ch.  54  of  the  Laws  of  1870,  which  was 
approved,  March  30, 1870,  and  took  effect  by  publication  April 
4,  1870,  and  is  as  follows:  ''  Sec.  1.  That  in  any  county  in  this 
State  having  a  population  exceeding  8,000  inhabitants,  the 
outstanding  indebtedness  of  which,  on  the  first  day  of  Janu- 
ary, 1870,  exceeded  ihe  sum  of  five  thousand  dollars,  the  Board 
of  Supervisors  by  a  vote  of  two-thirds  of  the  members  thereof, 
shall  be  and  they  are  hereby  empowered,  if  they  deem  it  for 
the  public  interest,  to  fund  the  same  and  issue  bonds  of  the 


Digitized  byVjOOQlC 


JUKE  TERM,  1874.  161: 

The  Iowa  Railroad  Land  Co  v.  Carroll  County. 

county  therefor,  in  sums  not  less  than  one  hundred  dollars,- 
nor  more  than  one  thousand  dollars  each,  having  not  more 
than  ten  years  to  run,  and  bearing  a  rate  of  interest  not  exceed- 
ing ten  per  cent,  per  annum,  payable  semi-annually." 

The  subsequent  jiortions  of  the  act  prescribe  the  form  of 
the  bonds  and  coupons,  their  record,  disposition,  payment,  etc. 
By  an  act,  (Ch.  126  of  Laws  of  1872,)  approved  April  24,  1872, 
and  which  took  effect  May  1,  1872,  the  act  last  quoted  was  so 
amended  as  to  insert  7,000  inhabitants  instead  of  3,000,  and 
January  1872  instead  of  1870. 

And  by  Ch.  87  of  Laws  1872,  approved,  April  22,  1872,  and 
which  took  effect,  by  publication,  April  28, 1872,  it  was  enacted 
as  follows :  "  Sec.  1.  That  section  3275  of  the  Revision  of  1860, 
and  chapter  43  of  the  acts  of  the  Thirteenth  General  Assem- 
bly of  the  State  of  Iowa,  be,  and  the  same  are,  hereby  repealed, 
and  there  is  hereby  enacted  the  following  section  in  lieu  thereof: 

"Section  3275.  In  case  no  property  of  a  municipal  corpora- 
tion against  which  an  executi6n  has  issued  is  found,  upon 
which  to  levy,  or  if  the  judgment  creditor  elect  not  to  issue 
execution  against  such  corporation,  he  is  entitled  to  demand 
aiid  receive  of  such  debror  corporation  the  amount  of  his  judg, 
ment  and  costs,  either  in  the  ordinary  evidences  of  indebted^ 
ness  issued  by  such  corporation,  or  in  bonds  of  such  corpora- 
tion of  such  character  as  the  parties  may  agree  upon;  and,  if 
the  debtor  issues  no  scrip,  bonds  or  other  evidences  of  debt,  a 
tax  must  be  levied,  as  early  as  practicable,  sufficient  to  pay  off 
the  judgment  with  interest  and  costs;  and  when  a  tax  has  been 
80  lev  ied  and  the  same,  or  any  part  thereof,  has  been  collected, 
the  treasurer  shall,  on  demand,  without  an  order  from  the  Board 
of  Snpervisors,  or  warrant  from  the  clerk  thereof,  pay  the  same 
to  the  creditor  or  his  attorney,  taking  a  receipt  therefor,  and, 
if  not  demanded,  may  pay  the  same  to  the  clerk  of  the  court 
where  the  judgment  was  rendered,  taking  his  receipt  therefor;* 
and,  if  bonds  shall  be  issued  in  payment  of  judgments  as  above 
provided,  said  bonds  shall  be  issued  in  substantially  the  same 
form  as  is  provided  by  chapter  54  of  the  acts  of  the  Thirteenth 
(Jeneral  Assembly  of  the  State  of  Iowa,  entitled, '  An  act  to 
provide  for  the  funding  of  county  indebtedness,  and  for  the 
Vol.  XXXIX. — 11 
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payment  thereof,'  and  bonds  shall  draw  interest  at  a  rate  not 
to  exceed  ten  per  cent,  and  both  principal  and  interest  shall  be 
and  become  due,  and  shall  be  payable  in  the  same  time  and 
manner,  as  provided  for  in  said  chapter;  and,  if  (not)  paid  when 
due,  the  same  may  be  deposited  with  the  Auditor  of  State,  who 
shall  take  the  same  steps  for'the  payment  of  said  bonds,  with 
the  interest  thereon,  as  is  provided  in  said  chapter  54,  afore- 
said." 

Having  thus  before  us  the  several  statutes  and  amendments, 
in  the  order  of  their  enactment,  we  may  proceed  to  set  forth 
Aeir  proper  interpretation.  The  statute,  or  Sec.  3274,  first  above 
set  out,  is  only  necessary  in  order  to  more  fully  manifest  the 
real  purpose  and  meaning  of  the  next  section  and  the  subse- 
quent statutes;  it  casts  a  clear  light  upon  the  section  follow- 
ing and  the  subsequent  statutes,  for  it  takes  away  the  common 
law  right  to  seize  the  individual  property  of  the  members  of 
the  corporation,  and  exempts  certain  of  the  corporate  prop- 
erty, thereby  leaving  the  judgment  creditor  wholly  remediless, 
and  shows  that  the  subsequent  statutes  were  enacted  to  pro- 
vide another  and  equally  efficacious  remedy  to  the  creditor, 
while  it  should  be  perfectly  just  and  equal  to  all  the  members 
ef  the  corporation. 

As  respects  the  next  section,  3275,  it  is  here  only  necessary 
to  ascertain  the  meaning  and  force  of  the  words  in  the  last 
#. — rcoxTNTY  sentence  of  the  section,  to-wit:  "and  if  the  debtor 

BONUS  :pOW-  .  ,  ,  .,  i»    j    i_^ 

.  er  to  Issue.  coi*poration  issues  no  scrip  or  evidences  of  debt,  a 
tax  must  be  levied,  etc."  This  does  not  mean,  if  the  debtor  cor- 
poration has  no  poioer  to  issue  scrip  or  evidences  of  debt;  fir^t^ 
because  every  civil  or  municipal  corporation  does  possess  such 
power,  inherently,  since,  without  such  power,  it  could  not  main- 
tain its  organization,  or  exist.  Hull  A  Argalhs  v,  Th€  County 
of  Marshall,  etc,  12  Iowa,  142,  (L  e.  156);  The  City  of  Galena 
V.  Corwith,  48  111.,  423.  JSecond,  because  this  court  has  held^ 
that  where  the  corporation  has  the  power,  expressly  given,  to 
issue  warrants  and  evidences  of  debt,  the  creditor  is  not  com- 
pelled to  take  or  accept  such  scrip  or  evidences  of  debt,  but  may 
refuse  the  same,  although  offered,  and  demand  the  levy  of  the 
tax.     The  State  ex  rel.  Clark  et  aL  v.  The  City  of  "Davenport ^  • 
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13  Iowa,  335,  (t.  e.  343);  Oswald  v.  Thedinga,  17  Iowa,  13; 
Pofisr  V.  Tliompnon  et  al,j  33  Iowa,  391.  Hence  the  lan- 
guage, ^'if  the  debtor  corporation  issues  no  scrip  or  evidences 
of  debt,"  cannot  mean,  if  it  has  no  power  to  issne;  but  must 
mean,  if  the  debtor  corporation  does  not,  in  the  particular 
ease,  issue  scrip  or  evidences  of  debt,  it  must  levy  a  tax.  And 
this,  whether  such  failure  to  issue  the  scrip  is  the  result  of  its 
refusal  to  do  so,  or  of  the  refusal  of  the  judgment  creditor  to 
receive  it.  T^ie  language  has  reference  to  the  conduct  of  the 
corporation,  in  any  case  wherein  the  remedy  is  sought  under 
the  statute;  and  if,  in  fact,  the  corporation  issues  no  scrip,  and 
it  cannot  do  so  if  the  creditor  elects  not  to  take  it,  then  it 
most  levy  the  tax. 

The  next  act  in  order  is  Ch.  108,  Laws  of  1863,  page  133. 
This  provides  that  any  county  having  (mtstanfJing  w  irrants^ 
exceeding  in  the  aggregate  one  thousand  dollars  above  the 
money  in  the  treasury,  may  fund  such  indebtedness,  if  a  major- 
ity of  the  people  vote  therefor,  upon  a  submission  at  a  general 
election,  made  by  a  majority  of  all  the  members  of  the  Board 
of  Supervisors. 

.  It  will  be  seen  that  the  'in^lebtedness,  in  order  to  be  thus 
funded,  must  be  upon  warrants  outstanding  at  the  passage  of 
the  act,  and  that  a  vote  of  the  people  for  such  funding,  is  a 
condition  precedent. 

The  next  statute,  in  order  of  time,  is  Chap.  43,  of  Laws  of 
1870,  page  43.  This  act  sjmply  amends  the  detail  of  Sec, 
33^75,  80  as  to  enable  th^  judgment  creditor  to  obtain  his 
money,  as  the  same  is  collected  by  the  treasurer,  without 
waiting  until  it  is  all  collected,  and  without  obtaining  an 
order  or  warrant  for  the  money. 

The  statute,  arranged  above,  as  next  in  order  of  time,  is 
Chap.  54,  Laws  1870,  page  63,  and  it  was  passed  or  approved 
on  the  same  day  as  the  one  last  above,  but  it  happened  that 
it  was  published,  in  one  of  the  two  papers  named,  four  days 
later.  It  authorizes  any  county  having  a  population  of  three 
thousand,  and  an  outstanding  indebtedness,  on  January  1, 
1870,  exceeding  five  thousand  dollars,  to  fund  the  same,  upon 
'a  vote  of  Iwo-thirds  of  all  the.  members  of  the  Board  of 
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Supervisors,  This  law  differs  from  Chap.  108  of  Laws  of 
1862,  in  that  the  outstanding  indebtedness  may  be  in  either 
warrants,  judgments,  claims  or  other  matters;  and  the  fund- 
ing may  be  ordered  by  a  vote  of  two-thirds  of  the  members  of 
the  Board  of  Supervisors,  without  a  submission  to  the  people; 
and  it  is  limited  to  counties  having  at  least  three  thousand 
inhabitants,  and  to  an  indebtedness  at  a  particular  time.  This 
statute  also  prescribes  the  precise  form  for  the  bonds  and  the 
coupons. 

This  act  was  amended  by  Chap.  126,  Laws  1872,  page  130, 
so  as  to  limit  it  to  counties  having  a  population  of  seven  thou- 
sand,  and  to  the  indebtedness  existing  on  January  1,  1872, 
instead  of  1870;  and  this  act,  so  amending  the  one  last  above 
stated,  was  approved  two  days  after  the  one  next  hereinafter 
stated,  and  was  not  published  until  three  days  after  that. 

Hie  next  act,  being  Chap.  87  of  Laws  1872,  page  92,  was 

enacted  in  lieu  of  section  3275  and  its  amendments,  by  Chap. 

43,  Laws  of  1872,  both  of  which  are  repealed  by  it — this  act 

containing  all  they  contained  and  more.     The  true  meaning 

7.  bonds:  pow-  of  this  act  is,  that  where  a  creditor  of  a  municipsd 
erofcoimtyto  ..  i.        i  j     •    j        ^ 

Issue.  corporation — a  county — has  recovered  ajudgment 

against  such  county,  he  has  the  right  to  demand  and  receive 
from  such  debtor  corporation  the  amount  of  his  judgment  and 
costs,  in  the  ordinary  evidences  of  indebtedness  issued  by  such 
county — warrants,  or  in  bonds  of  the  county — of  such  character 
as  the  parties  may  agree  upon.  This  statute  differs  frorti  all  the 
preceding,  in  that  the  power  to  ismie  the  bonds  applies  only 
to  indebtedness  by  judgment;  whereas  the  others  apply  to 
outstanding  indebtedness  generally,  of  a  fixed  term;  tlrnt  if 
the  creditor  elects  to  take  bonds,  and  the  character  of  them  is 
agreed  upon,  they  may  be  issued  by  order  of  a  majority  of 
the  Board  of  Supervisors,  without  a  vote  of  the  people,  or  a 
vote  of  two-thirds  of  the  board;  that  the  character  of  the 
bonds,  as  to  their  amount,  the  time  they  are  to  run,  to  whom 
payable,  etc.,  are  to  be  agreed  upon  by  the  parties ;  whereas,  by 
Chap,  54,  Laws  of  1870  and  its  amendments,  these  matters 
were  to  be  determined,  within  the  limits  prescribed,  by  the 
Board  of  Supervisors  alone.    In  other  words,  this  statute 
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gives  an  authority  independent  of  and  in  addition  to  that 
given  by  the  precedent  statutes,  to  any  county  against  which 
Vk  judgment  has  heen  rendered^  to  issue  bonds  in  payment 
thereof;  and  it  gives  a  like  authority  to  every  other  class  of 
municipal  corporations.  Of  course,  the  words,  "if  the  debtor 
issues  no  scrip,  bonds,  or  other  evidences  of  debt,"  as  used  in 
this  statute,  should  have  the  same  meaning,  as  before  given 
them  by  this  court,  when  used  in  the  section  for  which  this 
is  a  substitute.  That  is  to  say,  the  statute  is  not  limited  in 
its  application  to  municipal  corporations,  having  no  power  to 
issue  scrip,  bonds  or  other  evidences  of  debt,  but  it  applies  to 
all  corporations  having  such  power,  and  if  they  do  not  issue 
them  when  properly  demanded,  and  the  character  is  agreed, 
then  a  tax  must  be  levied.  See  12  Iowa,  142,  and  other  cases 
eited  supra. 

'  A  synopsis  of  the  statutes  and  the  meaning  may  be  given, 
then,  briefly,  as  follows:  The  law  of  1862  authorized  the  vol- 
untary issuance  of  bonds  by  any  county,  upon  the  vote  of  the 
people,  to  pay  its  indebtedness  upon  outstanding  warrants. 
The  safeguard  here  was  the  vote  or  sanction  of  the  people. 
The  law  of  1870  authorized  the  voluntary  issuance  of  bonds 
to  pay  its  then  outstanding  indebtedness,  no  matter  how  evi- 
denced, by  counties  having  three  thousand  population,  (after- 
wards, in  1872,  made  seven  thousand),  and  upon  a  two-thirds 
vote  by  the  Board  of  Supervisors.  The  safeguard  here  was 
the  extent  of  population,  the  existence  of  the  indebtedness  on 
January  1, 1872,  and  the  two-thirds  vote.  The  law  of  1872 
authorizes  the  issuance  of  bonds  by  any  municipal  corpora- 
tion to  pay  judgments  recovered,  when  the  creditor  should 
elect  to  receive  them,  and  a  bare  maj.ority  of  the  board  agree 
to  i^ue  them.  The  safeguard  here  is  the  judicial  investiga- 
tion by,  and  the  judgment  of,  the  court.  The  two  first  were 
limited  to  counties;  the  last  applies  equally  to  all  municipal 
corporations;  and  if  it  does  not  give  to  counties  an  indepen- 
dent power  to  issue  bonds  in  the  cases  specified,  to-wit:  in 
payment  of  judgments,  then  it  does  not  give  an  independent 
.power  to . issue  bonds  to  any  municipal  corporation;  and  if 
tiiis  is  so,  then  cities,  school  districts,  etc.,  have  no  power  to 
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issue  bonds,  under  any  circumstances,  because  all  the  other 
acts  are,  by  express  langua^,  limited  to  counties.  That  school 
districts  are  municipal  corporations,  see  Winspedv  v.  The  Dis^ 
trict  Tp,j  etc.,  37  Iowa,  542. 

It  will  be  observed  that  this  last  act,  (Ch,  87,  Laws  of  1872), 
does  not  make  it  imperative  upon  any  corporation  to  issue 
bonds  upon  the  demand  of  the  judgment  creditor.  The  offi- 
cers may  always  avoid  it,  by  refusing  to  issue  bonds,  and  by 
levying  a  tax  to  pay  the  judgment — in  such  case  the  corpora- 
tion issues  no  bonds.  And  as  the  bonds  are  to  be  issued  only 
when  the  parties  agree  as  to  their  character,  a  failure  to  agree 
would  excuse,  and  an  agi-eeraent  could  not  be  enforced  by  * 
mandamus,  for  it  involves  discretion. 

It  is,  however,  nrged  by  appellants^  counsel,  that  Ch.  87,  of 
the  Laws  of  1872,  must  bo  construed  in  connection  with  the 
other  statutes.  This  may  be  admitted,  and  by  such  oonstmc- 
tion  we  find  that  it  relates  to  a  different  subject  matter,  to-wit: 
indebtedness  by  judgment;  and  authorizes  tlieir  issuance  in  a 
manner  different  from  the  other  statutes,  to-wit:  without  a 
vote  of  the  people,  and  without  a  two-thirds  vote  of  the  boards 
and  only  when  a  judgment  has  been  rendered.  And,  if  it  be 
claimed  that  the  "  outstanding  indebtedness  "  of  Ch.  54,  of  the 
Laws  of  1870,  includes  judgments  also,  then  it  may  be  replied 
that  "  specific  provisions  relating  to  a  particular  subject  mast 
govern  in  respect  to  that  subject,  as  against  general  provisiong, 
in  other  parts  of  the  law,  which  might  otherwise  be  broad 
enough  to  include  it.'*  J^^elt  v.  Felt^  19  Wis.,  Ift8;  Dettinton 
V.Brecon,  26  Beavan,  533;  Pretty  v.  Solly,  lb.,  606;  and  this 
statute  mentions  and  refers  to  judgments  expressly  and  exclu- 
sively. 

That  "municipal  corporations''  includes  and  especially 
refers  to  counties,  school  districts  and  cities,  etc.,  cannot  admit 
of  debate.  See  Bouvier's  Law  Die,  title  Munici|>al  Corpora- 
tions;  2  Kent's  Com.,  275;  Jefferson  v.  Ford,  4  G.  Greene, 
367,  (370);  Hxdl  et  al.  v.  Marsliall  Co.,  12  Iowa,  142,  (154); 
The  State,  etc.,  v.  The  County  of  Wapello,  13  Iowa,  389,  (404); 
Bell  V.  The  Railroad   Cb.;  4  Wall.,  598;  Pendleton  Co.i). 
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Amyy  13  Wall.,  297,  (304),  and  many  other  cases.    It  has 
never  been  constraod  otherwise. 

The  claim  that  this  act,  (Ch.  87,  Laws  1872),  does  not  give 
any  independent  power  to  issue  bonds  to  pay  judgments,  is 
sufficiently  answered  in  what  has  been  already  said.  The  plain 
language  of  the  statute  itself  does  give  the  power,  and  that  too 
without  reference  to  any  other  act;  and  there  is  nothing  in  any 
other  act  inconsistent  with  such  language  and  purpose.  And 
by  construing  all  the  acts  together,  they  are  consistent,  and 
cover  the  whole  field  of  legislation,  if  we  give,  as  above,  such 
construction  of  the  power  to  issue  bonds  to  pay  judgments,  as 
'the  language  plainly  imports.  But  further  than  this,  the  last 
statute  above  quoted  is,  in  its  terms  and  operation,  a  perma- 
nent statute,  and  applies  to  all  judgments  upon  any  indebted- 
ness, wherever  incurred;  while  all  the  other  acts  are  temporary 
in  their  purpose  and  terms,  and  apply  only  to  indebtedness 
incurred  in  a  particular  class  of  counties  prior  to  th^ir  enact- 
ment; and  in  the  course  of  ten  years,  at  most,  when  by  the 
statute,  all  such  indebtedness  would  be  barred,  they  would 
cease  to  have  any  practical  effect.  Hence,  if  it  be  held  that 
this  statute  does  not  give  any  independent  power  to  issue 
bonds,  they  could  not  be  issued  in  payment  of  a  judgment, 
nnless  the  indebtedness  existed  prior  to  January  1, 1872,  and 
against  a  county  having  seven  thousand  population.  The 
limgnage  of  the  statute  neither  demands  nor  justifies  sucli  a 
construction,  and  to  convert  such  a  general  and  permanent 
statute  into  a  local  and  temporary  one,  would  be  to  encroach 
upon  legislative  functions. 

Affibmed. 


Digitized  byVjOOQlC 


168  SUPREME  COURT  OF  IOWA, 

The  Independent  School  District  of  Mason  City  v.  Beichard. 


The  Independent  School  District  of  Mason  City  v. 
Reichabd  et  al. 

1.  Aotion :  bond  :  venue.    An  action  on  a  bond,  conditioned  for  the  pay- 

ment of  a  penalty  if  the  principal  shall  fail  to  erect  a  school  house  accord- 
iniar  to  the  terms  of  a  written  contract,  is  a  personal  action,  which  must 
be  broug^ht  in  the  county  wherein  some  of  the  defendant**  reside. 

2.  : :  change  op  venue.    If  such  an  action  were  instituted 

in  the  county  wherein  the  school  house  was  to  be  erected,  but  where 
none  of  the  defendants  resided,  they  would  be  entitled  to  a  change  of 
venue,  under  Sec.  2589  of  the  Code. 

8.  : :  effect  of  change  in  contract.    Upon  a  change  in 

the  conditions  of  the  contract  between  the  school  district  and  the  con- 
tractor, a  consent  thereto  by  his  sureties  would  not  increase  their  obliga- 
tions or  connect  them  as  i>artie8  with  their  principal  in  the  amended  con- 
tract. 

Appeal  from  Cerro   Oardo  District  Cowrt. 

Tuesday,  June  30. 

This  action  was  brought  upon  a  bond  executed  by  the 
defendants  to  the  plaintiff,  to  secure  the  fulfillment  of  a  con- 
tract made  between  the  parties,  bj  which  Jacob  Reichard,  one 
of  the  defendants,  was  to  build  a  school  house  for  the  plaintiff. 
Defendants  applied  for  a  change  of  venue,  which  was  refused 
and  they  appealed.     The  further  facts  appear  in  the  opinion. 

Stone  (&  Ayers  and  Ooodykoontz  A  Wilber^  for  appellants. 

Hartshorn  c&  Flint  and  J.  G.  PaUerson^  for  appellee. 

Miller,  Ch.  J. — The  bond  sued  on  is  as  follows: 
"  Know  all  men  by  these  presents  that  we,  Jacob  Reichard, 
principal,  and  John  Reichard,  Joseph  Johnson,  and  A.  D. 
Wetherell,  as  sureties,  are  held  and  firmly  bound  unto  the 
Independent  School  District  of  Mason  City,  in  Cerro  Gordo 
county,  Iowa,  in  the  sum  of  $40,000  to  be  paid  unto  the  said 
School  District,  to  the  true  payment  whereof  we  do  bind  our- 
selves and  each  of  us,  our,  and  each  of  our,  heirs,  executors  and 
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ftdministrators,  jointly  and  severally  by  these  presents.   Dated 
the  29th  day  of  April,  1872. 

The  condition  of  the  above  obligation  is  such  that,  whereas 
the  bounden  Jacob  Keichard  has  this  day  made  and  entered 
into  an  agreement  with  the  above  bound  Independent  School 
District  of  Mason  City  to  build  a  school  house  for  the  said 
School  District;  now,  if  the  above  bounden  Jacob  Keichard 
shall  build  and  finish  said  school  house  according  to  the  terms 
of  said  agreement  and  the  drafts,  plans  and  specifications  con- 
tained therein  and  annexed  thereto,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Jaoob  Eeiohabd. 
[Signed.]  John  Rbiohard. 

Joseph  Johnson. 
A.  D.  Wetheeell." 

The  breach  alleged  is  that  the  ^^  defendants  have  not  per- 
formed their  part  of  the  bond,  nor  has  said  Jacob  Reichard 
built  the  school  house  as  contracted  by  him." 

The  defendants  applied  in  due  time  and  in  proper  form  for 
a  change  of  venue,  on  the  ground  that  at  the  time  of  the  com- 
mencement of  the  action,  and  at  the  time  of  making  the 
motion,  all  of  the  defendants  were  residents  of  Marion  county, 
Iowa.    The  overruling  of  this  motion  is  assigned  as  error. 

The  action  was  commenced  in  May  1873,  while  the  Revision 
of  1860  was  in  force.  Section  2798  provides  that,  "  When  by 
1.  action:  ^^  terms  a  contract  is  to  be  performed  in  any  par- 
bond:  Tenue.  ticular  place,  action  for  a  breach  thereof  may  be 
brought  in  the  county  wherein  such  place  is  situated."  Sec- 
tion 2800  provides  that,  "except  where  otherwise  provided 
herein,  personal  actions  must  be  brought  in  a  county  wherein 
some  of  the  defendants  actually  reside.  But  if  none  of  them 
have  any  residence  within  this  State,  they  may  be  sued  in  any 
county  wherein  either  of  them  may  be  found." 

This  is  a  personal  action,  and  suit  ther^n  must  be  brought 
in  the  county  where  some  of  the  defendants  actually  reside, 
unless  by  the  terms  of  the  contract  sued  upon  it  was  to  be 
performed  at  Bome  particular  place.    It  is  quite  apparent  that 
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the  bond  is  not  a  contract  for  the  erection  of  a  school  house 
for  the  Independent  School  District  of  Mason  City.  ThQ 
defendant,  Jacob  Beichard,had  entered  into  a  contract  to  that 
end,  which,  by  its  terms,  was  to  be  performed  in  Cei'ro  Grorda 
county.  But  to  this  contract  the  other  defendants  were  not 
parties.  The  contract  sued  on  does  not  bind  the  defendants  to 
erect  such  school  house.  It  stipulates  that  they  will  pay  the 
sum  of  $40,000.00  if  Jacob  Reichard  shall  fail  to  build  the 
house  according  to  the  terms  of  his  contract  with  the  plaintiff. 
The  thing  to  be  performed,  by  the  terms  of  the  bond,  is  the 
payment  of  the  damages  consequent  upon  a  breach  of  another 
contract.  The  bond  is  silent  as  to  the  place  of  payment  of 
such  damages.  It  cannot  be  said,  therefore,  that  by  the  terms 
of  the  bond,  its  covenants  were  to  be  performed  at  any  partic- 
2 : — :  ular  place.     Without  this,  suit  should  have  been 

venue.  brought  in  the  county  where  some  of  the  defend- 

ants actually  resided.  They  all  resided  in  Marion  county,  and, 
under  Sec.  2802  of  the  Revision,  or  Sec.  2589  of  the  Code,  which 
was  in  force  when  the  application  was  made,  were  entitled  to  a 
change  of  venue  to  the  county  of  their  residence  under  the 
showing  made.  See,  as  supporting  the  above  views.  Sunt  v; 
BraU,'2Z  Iowa,  171;  Manley  v.  Wolfe  dh  Co.,  24  Id.,  141; 
Oliver  v.  Bass,  30  Id.,  90. 

It  is  claimed,  however,  that  by  a  subsequent  agreement 
entered  into  by  the  sureties  in  the  bond,  they  made  themselves 

3^ .  parties  to  the  contract  of  Jacob  Reichard  to  build 

^ange^n       ^^^  school  housc.     The  bond  is  dated  April  29th, 

contract.  i872.  The  original  contract  for  the  erection  of 
the  school  house  was  made  and  dated  the  same  day,  and  on  the 
12th  day  of  August,  1872,  the  sureties  on  the  bond  made  and 
entered  into  the  following  written  agreement: 

"  Know  all  men  by  these  presents :  that,  whereas,  on  the  29th 
day  of  April,  1872,  a  contract  was  made  and  entered  into  by 
and  between  the  Independent  School  District  of  Mason  City, 
of  the  first  part,  and  Jacob  Reichard  of  the  second  part, 
whereby  said  second  party  agreed  to  build  and  finish  a  .school 
house  for  said  first  party,  said  school  house  to  be  built  and 
finished  according  to  the  specifications  annexed  to  said  con- 
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tract;  and,  whereas,  among  other  things  in  said  specifications 
contained,  it  was  specified  that  the  walls  of  said  school  house 
be  built  pf  brick  and  Mason  City  stone;  and,  whereas,  the  said 
second  party,  to  secure *the  faithful  performance  of  said  con- 
tract on  his  part,  did,  on  the  29th  day  of  April,  1872,  by  him- 
self as  principal  and  John  Reichard,  Joseph  Johnson,  and  A. 
D.  Wetherell  as  sureties,  execute  and  deliver  to  said  first  party 
a  bond  in  the  penal  sum  of  forty  thousand  dollars;  and^ 
whereas,  it  has  since  been  determined  and  agreed  by  and 
between  said  first  party  and  said  second  party,  that  the  walls 
of  said  school  house  shall  be  built  of  stone  instead  of  brick, 
as  specified  in  feaid  specifications,  and  that  the  time  for  the 
completion  of  said  building  shall  be  extended  to  the  first  day 
of  January,  1873,  and  that  the  cut  stone  of  said  bi\ilding  may 
be  obtained  at  the  north  quarry  at  Pella,  the  stone  last  named 
Uy  be  sound  and  free  from  flaws  and  sand  pockets,  of  clear 
white  color,  equal  in  quality,  durability  and  appearance,  to  the 
best  Mason  City  stone,  according  to  said  specifications;  and 
that  the  plastering  shall  be  done  before  freezing  weather,  and 
that  payment  shall  be  made  as  the  work  progresses,  in  weekly 
iustallments,  upon  estimates  made  by  said  Reichard  and  the 
Independent  School  District  of  Mason  City,  until  the  fuJl 
amount  of  the  contract  price  of  said  building  shall  be  paid. 

Xow,  therefore,  in  consideration  of  the  premises  and  of  one 
dollar  to  us  in  hand  paid,  we,  the  said  John  Reichard,  Joseph 
Johnson  and  A,  D.  Wetherell,  as  sureties,  consent  to  the 
aforesaid  change  in  the  material  of  said  school  house,  provided 
this  consent  shall  in  no  manner  increase  the  liabilities  afore- 
said. 

Witness  our  hands,  this  12th  day  of  August,  1872. 

Signed,  John  Reichard. 

Joseph  Johnson. 
A.  D.  Wetherell.'* 

Upon  the  change  in  the  original  contract  between  the  plain* 
tiff  and  Jacob  Reichard,  it  was  deemed  expedient  or  necessary 
to  procure  the  consent  of  the  sureties  in  the  bond  to  such 
change,  in  order  to  avoid  any  question  as  to  whether  or  not 
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they  would  be  discharged  by  a  change  in  the  (jontract,  made 
after  the  execution  of  the  bond,  without  their  consent.  Hence 
this  contract  or  consent  to  the  change  was  entered  into  by  the 
sureties.  There  is  no  provision  or  stipulation  by  which  they 
became  parties  to  the  contract  of  their  principal  tt)  build  the 
school  house,  or  to  bind  themselves  beyond  the  obligations  of 
the  bond.  On  the  contrary,  they  expressly  stipulate  that  their 
liability  on  the  bond  shall  in  no  manner  be  increased. 

The  object  of  this  last  agreement  was  simply  to  preserve, 
and  not  to  increase,  the  liability  of  the  obligors  of  the  bond, 
and  nothing  more  was  effected  thereby.  The  case  stands  as 
it  would  have  stood  had  there  been  no  change  made  in  the 
principal  contract,  and  this  written  assent  thereto  had  never 
T)eeu  required  or  given. 

The  order  refusing  to  change  the  venue  is 

Bbvbbsed. 


The  Iowa  Eailboad  Land  Co.  and  Thb  S.  C.  &  P»  R.  Co. 
T.  Woodbury  County  et  al. 

1.  Taxes:  curativb  act:  judgments.  A  special  tax  of  four  mills  on 
the  dollar,  levied  by  the  Board  of  Supervisors  for  the  pajrment  of  out- 
standing judgments  against  the  county,  was  held  to  have  been  legalized 
by  the  act  of  March  18,  1874.  Following  The  Iowa  Railroad  Land 
Co,  V,  Soper  et  ah,  112  ante, 

2. : :  PENALTIES,    Penalties  should  not  be  computed  upon 

these  judgment  taxes  prior  to  April  1,  1874.  (The  Iowa  Railroad  Land 
Co.  V,  Sac  County  et  al.,  124:  ante.) 

8.  :  MUST  BE  levied  by  board  op  supervisors.    Where  the 

question  of  levying,  for  the  year  1871,  and  from  year  to  year  thereafter, 
in  addition  to  the  tax  allowed  by  law,  a  special  tax  for  four  mills  on  tlie 
dollar,  '•  for  the  purpose  of  redeeming  outstanding  county  warrants  and 
"for  ordinary  county  revenue,*'  was  submitted  by  the  Board  of  Super- 
visors to  the  electors  of  a  county  and  carried  in  the  affirmative,  but  the 
tax  was  never  in  fact  levied  by  the  Board  under  the  authority  thus  dele- 
gated: Held,  that  the  tax  was  invalid,  and  the  Auditor  was  not  author- 
ized to  place  it  upon  t^e  tax  books.  . 
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4.  Ck>DBtitational  law:  taxation:  railboads.  The  property  of  a 
railroad  company,  situated  within  the  limits  of  a  city,  is  not  released 
from  liability  to  municipal  taxation  by  section  9,  of  chapter  26,  Laws  of 
1872,  the  same  h&ng  in  conflict  with  section  2,  Article  8  of  the  Consti- 
tution. {The  City  of  Davenport  v.  The  C,  R.  I  <it  P,  R.  Co.,  38  Iowa, 
633;  The  City  of  DtOmque  v.  The  L  C.  R.  Co.,  56,  ante.)  Colb,  J.,  dis- 
senting. 

Appeal  from  the  Woodbury  District  OovH. 

Tuesday,  June  30. 

Tbe  plaintiffs  state  in  their  petition  that  they  are  each  daly 
organized  corporations  under  the  laws  of  Iowa;  that  Wood- 
bury county  is  a  civil  corporation  and  that  Charles  Kent  is  the 
treasurer  of  said  county;  that  each  of  the  plaintiffs  are  respec- 
tively owners  of  large  quantities  of  land  in  said  county,  des- 
cribed in  schedules  annexed  to  the  said  petition;  that  on  the 
4th  day  of  September,  1871,  the  Board  of  Supervisors  of  said 
county  levied  the  following  taxes  upon  the  taxable  property  of 
the  county,  and  caused  the  same  to  be  entered  upon  the  tax 
books  of  tlie  county  against  the  lands  of  the  plaintiffs,  to-wit: 

For  state  revenue,  two  mills  on  a  dollar;  for  ordinary  county 
revenue,  four  mills  on  a  dollar,  and  a  poll  tax  of  fifty  cents; 
for  the  support  of  schools,  two  mills  on  a  dollar;  for  making 
and  repairing  bridges,  three  mills  on  a  dollar;  for  court 
house  fund,  two  and  a  half  mills  on  a  dollar;  for  bond  inter- 
est and  sinking  fund,  three  mills  on  a  dollar;  for  county 
judgment  fund,  two  mills  on  a  dollar^  for  payment  of  jury 
fees,  one  mill  on  a  dollar;  for  Insane  Hospital  fund,  one-half 
mill  on  a  dollar;  that  there  was  also  a  county  tax  of  four  mills 
on  a  dollar  in  addition  to  the  county  taxes  above  mentioned, 
placed  on  the  tax  books  of  the  county  and  charged  against  the 
lands  of  the  plaintiffs,  without  any  order  or  vote  of  the  Board 
of  Supervisors  levying  the  same  or  directing  the  same  to  be  so 
entered. 

Plaintiffs  allege  that  they  have  duly  paid  upon  all  of  their 
lands,  the  state  taxes;  ordinary  county  taxes,  of  four  mills  on 
a  dollar;  county  school  tax,  two  mills  on  a  dollar;  bridge  tax,, 
three  mills  on  a  dollar;  bond  interest  and  sinking  fund  tax. 
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three  mills  on  a  dollar;  and  Insane  Hospital  tar,  one-half  miH 
on  a  dollar,  and  that  these  are  all  the  lawful  taxes  chargeable 
against  their  property  for  the  year  1871. 

It  is  furtlier  averred,  in  substance,  that  upon  the  depot 
grounds,  road-bed,  right  of  way,  etc.,  of  the  Sioux  City  & 
Pacific  Railroad  Company  in  Sioux  City,  in  said.coui\ty,  there 
are  charged  on  the  tax  lists  large  suras  as  state,  county,  school, 
city,  and  other  taxes,  and  have  so  l^een  since  1868,  from  all  of 
which  it  is  claimed  the  railroad  company  is  exempt  under  the 
provisions  of  Chap.  106  of  the  Laws  of  1870. 

The  petition  prays  an  injunction  to  restrain  the  collection  of 
the  alleged  illegal  taxes.  An  order  for  the  issuance  of  the 
writ  was  made  by  the  judge  of  the  District  Court  in  vacation, 
and  the  same  was  accordingly  issued. 

Upon  the  hearing  of  the  cause  a  decree  was  rendered  dis- 
solving the  injunction  and  dismissing  the  petition  as  to  the 
county  judgment  tax,  and  sustaining  it  as  to  all  the  other 
alleged  illegal  taxes.     Both  parties  appeal. 

The  further  facts  necessary  to  an  understanding  of  the  points 
ruled  will  be  found  in  the  opinion. 

i\r.  JU.  Hubbard  and  Isaac  Cooky  for  platntiflFs. 

C,  JT.  ZewiSy  District  Attorney,  and  Pendleton  cfe  Ba4ly^ 
for  defendants. 

Miller,  Ch.  J. — I.  The  plaintiffs  appeal  from  the  decree 
of  the  District  Court  dismissing  their  petition  as  to  the  county 
1.  TAXRs:  cu-  judgment  taxes  alleged  to  be  illegal.     Whatever 

Judgments.'  illegalities  there  were  as  to  these  taxes,  they  were 
cured  by  the  act  of  March  18,  1 874.  See  The  Iowa  Railroad 
Land  Company  v,  Soper  et  al.j  112,  ante.  So  that,  although 
the  decree  of  the  District  Court  may  not  have  been  correct  at 
the  time,  it  is  now  warranted  by  that  enactment.  No  penal- 
2  . .  ties,  however,  will  be  computed  upon  these  judg- 

penaitik       j^gnt  taxes  prior  to  April  1st,  1874.     See  The 
Iowa  Railroad  Land  Company  v.  Sa^  Coxmty^  124,  ante, 
II.    The  District  Court  held  that  the  special  tax  of  four 
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mills  on  the  dollar  "  for  tbe  purpose  of  redeeming  outstand- 
ing warrants  and  for  ordinary  county  revenue,^^  which  was 
placed  on  the  tax  books  for  1871,  was  illegal,  and  so  decreed; 
from  this  decree  defendants  appeal. 

The  record  shows  that  the  Board  of  Supervisors,  at  their 
session  in  September,  1871,  after  levying  the  State  tax  of  two 
mills  on  the  dollar,  a  tax  of  four  mills  on  the  dollar  and  a 
poll  tax  of  fifty  cents  for  ordinary  county  revenue,  and  eight 
other  specific  taxes,  also  passed  the  following  resolutions: 

*'^  Resolved,  That  the  County  Auditor  be  and  is  hereby 
ihstructed  to  enter  in  the  tax  list  for  A.  D.  1871  the  foregoing 
levies  in  the  said  county  and  townships  respectively,  and  such 
other  levies  as  may  be  certified  to  him  by  proper  authority, 
including  non-resident  and  unpaid  road  taxes,  and  attached  to 
the  said  list  a  warrant  nnder  his  hand  and  official  seal  of  the 
Board  of  Supervisors  of  Woodbury  County,  Iowa,  requiring 
the  treasurer  of  said  county  t(f  collect  the  taxes  therein  levied 
according  to  law. 

Resolved,  That  the  question  of  whether  an  additional  tax 
of  four  mills  on  the  dollar  of  the  assessed  value  of  the  taxable 
property  of  the  county  of  Woodbury,  above  the  highest  rate 
provide!  by  law,  shall  be  levied  for  the  year  1871,  and  from 
year  to  year  thereafter,  for  the  purpose  of  redeeming  outstand- 
ing county  warrants,  cmd  for  ordina/ry  cotmty  revenue,  until 
such  additional  tax  shall  no  longer  be  needed  for  the  purposes 
aforesaid,  shall  be  submitted  to  a  vote  of  the  people  of  said 
county  at  the  next  general  election,  and  that  ballots  to  cast 
at  said  election,  on  said  question  submitted,  shall  be  as  fol- 
lows: 

Those  in  favor  of  levying  said  tax  shall  be  in  the  following 
form: 

"For  the  four  mill  tax.^' 

Those  against  the  levying  of  said  tax  shall  be  in  the  following 
form : 

"Against  the  four  mill  tax." 

And  that  the  Auditor  be  and  is  hereby  authorized  to  do  all 
that  it  may  be  necessary  for  submitting  the  said  question. 
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The  yeas  and  nays,  called  on  the  foregoing  resolution, 
resulted  as  follows: 

Yeas — Wm.  P.  Holman,  John  Goewey,  James  S.  Horton, 

Nays — None." 

At  the  October  session  of  the  board,  held  on  the  16th  day 
of  October,  1871,  the  votes  cast  upon  the  above  proposition 
were  canvassed  by  the  board,  and  the  proposition  was  declared 
to  have  been  carried  in  the  affirmative.  The  record  shows  no 
other  or  further  action  of  the  board  in  respect  to  the  levying 
of  this  special  tax. 

It  is  insisted  by  plaintiffs  that  this  proposed  tax  was  illegally 
placed  on  the  tax  lists  because  the  Board  of  Supervisors  never 

^ .  j^^^  ordered  the  same  to  be  so  done,  or  in  any  manner 

fee^board  o?  levied  the  tax.  Section  250  of  the  Revision  pro- 
Bupervisora.  vided  that  when  the  warrants  of  a  county  are 
depreciated  in  value,  the  Board  of  Supervisors  of  said  county 
may  submit  to  the  people  of  thS  county  the  question  whether 
a  tax  of  a  higher  rate  than  that  provided  by  law  shall  be 
levied.  Section  251  provides  the  manner  of  submitting  the 
question  to  a  vote  of  the  people.  Section  255  provides  that 
the  Board  of  Supervisors,  upon  being  satisfied  that  the 
requirements  of  the  law  have  been  complied  with,  and  that  a 
majority  of  votes  have  been  cast  in  favor  of  the  proposition, 
shall  cause  the  proposition  and  the  result  of  the  vote  to  be 
recorded  in  the  proper  book  and  notice  thereof  published,  etc.; 
and  from  the  time  of  entering  the  result  of  the  vote  *  *  * 
"  the  vote  and  the  entry  thereof  on  the  county  records  shall 
have  the  force  and  effect  of  an  act  of  the  Gteneral  Assembly." 

If  it  be  conceded  that  the  statute  in  all  of  these  respects 
has  been  complied  with,  and  that  this  mode  of  legislation  is 
not  constitutionally  objectionable,  the  Board  of  Supervisors 
became  invested,  by  the  proceedings,  with  the  power  to  levy 
the  additional  taxes  for  and. during  the  time  thus  authorized 
to  the  same  extent  as  if  such  power  had  been  conferred  by  au 
act  of  the  General  Assembly.  This  is  the  import  of  the  stat- 
ute. Without  this  affirmative  vote  of  the  people  upon  the 
question,  duly  submitted,  the  board  could  not  lawfully  levy 
the  tax  in  question;  with  such  vote  duly  had  and  recorded  the 
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power  18  conferred.  It  is  one  thing,  however,  to  confer  the 
power  on  the  board,  and  altogether  another  and  diflferent 
thing  to  act  nnder  and  in  pursuance. of  such  power.  The 
granting  of  the  power  is  of  no  effect  unless  it  be  executed. 
The  people  may  give  the  authority,  by  their  vote,  to  levy  this 
special  tax,  but  the  Board  of  Supervisors  alone  can  execute 
the  power  by  levying  the  tax.  The  vote  of  the  people  did  not 
have  the  effect  to  levy  the  tax  in  accordance  with  the  propo- 
sition submitted,  but,  like  an  act  of  the  General  Assembly, 
such  vote  only  gave  to  the  board  authority  to  make  the  levy, 
and  since  there  is  no  evidence  whatever  tending  to  show  that 
the  Board  of  Supervisors  acted  under  this  authority  by  levy- 
ing the  tax  in  any  form,  it  should  not  have  been  carried 
upon  the  tax  lists,  and  did  not  become  a  charge  upon  the 
plaintiffs'  lands. 

The  only  action  taken  by  the  Board  of  Supervisors  in  respect 
to  this  tax  was,  first  the  order  made  at  the  September  session, 
1871,  ordering  a  submission  of  the  proposition  to  a  vote  of  the 
electors  at  the  next  general  election;  second,  the  order  made  at 
the  October  session  next  after  the  election,  declaring  the  prop- 
osition to  have  been  carried  in  the  affirmative.  It  was  never 
ordered  to  be  certified  to  the  auditor  as  a  tax  levied  by  the 
board,  nor  did  the  board  or  its  clerk  ever  certify  to  the  auditor 
that  the  proposition  submitted  to  the  people  had  in  fact 
been  adopted  by  them.  There  was  an  utter  failure  on  the  part 
of  the  board  to  levy  the  tax.  This  act  was  essential  to  the 
validity  of  the  tax.  There  having  been  no  levy  of  the  tax  by 
the  board,  there  was  no  valid  tax  for  the  purpose  mentioned  in 
the  submission. 

It  is  unnecessary  for  us  to  notice  the  further  objections 
urged  against  the  validity  of  this  tax,  the  one  already  noticed 
being  fatal. 

III.  Under  the  case  of  the  Dtmleith  <&  Dubuque  Bridge 
Co,  V,  The  City  of  Dubuque^  32  Iowa,  427,  the  property  of 
4.  coswTTu-  ^^  Sioux  City  &  Pacific  Eailroad  Company,  one 
^^n!rau-  ^*  ^^®  plaintiffs  herein,  described  in  the  petition 
"*^  and  situated  within  the  corporate  limits  of  Sioux 

City,  was  subject  to  taxation  for  city  purposes,  but  it  was  not 
Vol.  xyxtx. — 12 
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80  taxable  for  State,  county,  and  school  purposes,  otherwise 
than  through  the  gross  earnings  of  the  road;  Cole,  J.,  then 
and  now  dissenting.  And  under  the  decisions  in  The  City  of 
Dvhuque  y.  The  III.  Cent.  R.  Co.^  56  ante^  and  The  City  of 
DavenpoH  v.  The  Chicago,  R.  I.  c&  P.  R.  Co.,  38  Iowa,  633, 
Cole,  J.,  dissenting,  the  city  taxes  charged  against  this  plain- 
tiff's property  within  the  city  limits  were  not  released  under 
the  ninth  section  of  chapter  26,  of  the  Laws  of  1872;  it  being 
there  held  that  the  provisions  of  that  section  are  of  no  force  and 
validity,  for  the  reason  that  they  are  in  conflict  with  section  2, 
of  article  8,  of  the  Constitution.  As  to  the  city  taxes  upon 
the  property  of  this  plaintiff  within  the  city  limits  the  injunc- 
tion should  have  been  dissolved. 

We  have  disposed  of  all  the  questions  which  counsel  have 
presented  in  argument.  With  respect  to  the  taxes  enjoined 
by  the  judgment  of  the  District  Court,  to  which  our  attention 
has  not  been  called  by  counsel  in  argument,  we  express  no 
opinion. 

The  judgment  will  be  affirmed  on  the  plaintiff's  appeal,  and 
reversed  on  the  defendant's  appeal  as  to  the  city  taxes  levied 
on  the  property  of  The  Sioux  City  &  Pacific  Railroad  Com- 
pany. In  all  other  respects  the  judgment  will  be  affirmed. 
The  costs,  both  of  this  and  the  court  below,  will  be  paid  in 
equal  portions  by  plaintiffs  and  defendants. 

Judgment  may  be  rendered  in  this  court  if  either  party  so 
elect,  otherwise  the  cause  will  be  remanded  for  a  decree  in  the 
District  Court,  not  inconsistent  with  this  opinion. 

Affibmed. 
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The  State  v.  Chambers.  iJiJ  |g 

1.  Eridence:  confessions:  criminal  law.  Where  one  arrested  upon 
a  charge  of  murd^  was  taken  from  the  officer  by  a  mob,  and,  under 
threats  of  violence,  confessed  his  guilt,  and  afterwards,  although  warned 
that  his  confession  might  be  used  against  him,  repeated  it  in  the  pres- 
ence  of  a  number  of  the  mob  who  had  before  threatened  him.  under 
promises  from  them  that  they  would  protect  him,  such  confessions  were 
properly  excluded  from  the  jury. 

2. :  :  THRiB  ADMISSIBILITY.    A  coufessiou  is  only  admissible 

when  it  is  free  and  yoluxitary.  It  cannot  be  received  in  evidence  when 
extorted  by  threats,  or  obtained  by  promises,  however  sUght,  or  by  the 
exertion  of  any  improper  influences. 

8.  — :  :  WHBBE  A  FOBBCBB  CONFESSION  HAD  BEEN  MADE.      If  a 


confession  has  been  obtained  irom  a  prisoner  by  undue  means,  any  sub- 
sequent statements  made  by  him  under  the  influence  of  that  confession, 
are  incompetent.  The  lapse  of  ten  months  after  the  first  confession, 
during  which  the  defendant  was  confined  in  jail,  is  not  conclusive  that 
the  influences  under  which  it  was  made  have  ceased  to  operate. 

Appeal  from  CraxoforA  District  Court, 

Tuesday,  June  30. 

On  the  10th  day  of  April,  1873,  the  defendant  was  indicted 
in  the  Greene  District  Court,  for  the  murder  of  Charles  W. 
Kendall,  and  on  the  11th  of  the  same  month,  he  filed  his  plea 
of  not  guilty.  The  venue  was  changed  to  Crawford  County. 
At  the  September  term,  1873,  the  cause  was  tried.  Defend- 
ant was  found  guilty  of  murder  in  the  first  degree,  and  was 
sentenced  to  the  penitentiary  for  life.     Defendant  appeals. 

Henderson  <&  Howard,  with  whom  are  J.  cfe  H.  C.  Sen- 
dersoUy  for  appellant. 

M,  E.  CttttSy  Attorney  General,  for  the  State. 

Day.  J. — ^The  principal  evidence  against  the  defendant  was 
bis  confession.  The  admissibility  of  evidence  of  this  confes- 
sion is  the  only  question  which  we  need  consider. 

The  facts  necessary  for  a  full  understanding  of  the  circum- 
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stances  under  which  the  confession  was  made,  are  as  follows: 
The  deceased  was  missing  on  the  19th  day  of  December,  1872, 
and  he  was  found  dead  on  the  afternoon  of  the  following  Sun- 
day. On  Thursday,  December  26th,  at  seven  o'clock  in  the 
evening,  Andrew  Watts,  sheriflF,  and  Enos  Cahill,  deputy 
sheriff  of  Greene  County,  arrested  defendant,  at  his  residence,  ' 
for  the  murder,  and  took  him  a  distance  of  eight  miles,  to  the 
depot  of  the  K"orth  Western  Railroad,  in  Scranton.  That 
night  the  depot  was  broken  open  by  a  mob  of  about  forty 
men,  some  of  whom  were  armed,  and  the  defendant  was  forci- 
bly taken  from  the  custody  of  the  officers. 

This  mob  conveyed  the  defendant  to  a  school  house,  how 
far  distant  from  Scranton  the  evidence  does  not  disclose. 
About  twelve  o'clock  that  night  they  dispatched  a  messenger 
to  the  house  of  one  James  Dillavon,  who  lived  near  by,  and 
1.  wvinENCE:  whose  son  was  one  of  the  mob,  for  a  rope.  Two 
cnmiuaiiaw.  hours  thereafter  James  Dillavon  was  informed 
that  defendant  had  made  a  confession,  and  he  repaired  with 
the  messengers  to  the  school  house.  There  were  present 
Greorge  McPherson,  Jack  Gray,  P.  M.  McCready,  William 
Cochran,  and  others,  in  all  about  forty  persons.  On  Friday 
morning  the  party  returned  with  the  defendant  to  Scranton, 
The  preliminary  examination  was  adjourned  until  Monday. 
The  mob  refused  to  allow  the  sheriff  to  take  the  defendant  to 
Jefferson,  insisting  that  he  should  not  go  out  of  the  town- 
ship, and  the  sheriff  thereupon  deputized  George  McPherson, 
James  Dillavon,  and  A.  J.  Gray,  and  had  them  sworn  in  by 
the  Justice  of  the  Peace,  and  left  the  defendant  in  their  cus- 
tody. On  the  morning  of  the  same  day,  Friday,  C.  H.  Jack- 
son, who  was  present  for  the  purpose  of  managing  the  prose- 
cution, in  the  presence  of  several  persons,  and  at  their  instance 
and  request,  had  a  conversation  with  defendant.  Jackson 
told  defendant  that  he  and  the  others  had  had  a  conversation 
respecting  his  making  a  statement.  That  any  statement  or 
confession  he  had  made  to  the  crowd  on  the  night  before, 
would  not  be  used  against  him  as  evidence;  that  it  was 
improper  and  irregular.  But  that  anything  he  stated  now 
could  be  used  against  him  as  evidence,  and  to  be  careful  what 
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he  said.  The  evidence  shows  that  the  feeling  of  the  crowd 
appeared  to  be  very  friendly  to  defendant  at  this  time,  and 
to  be  against  the  Hamilton  boys,  who  appear  to  have  been 
implicated,  by  the  previous  confession  of  defendant,  in  the 
crime  of  robbery.  Defendant  was  taken  before  I.  J.  McDuf- 
•  fie,  who  also  was  present  as  attorney  for  the  State,  for  the 
purpose  of  having  his  confession  written  down.  He  seemed 
subdued,  like  one  whose  spirit  had  been  broken,  but  stated 
that  he  made  the  confession  of  his  own  free  will,  and  that  he 
wanted  to  make  it.  He  was  informed  by  McDuffie  that  any 
statement  he  made  might  be  used  against  him.  At  the  time 
the  statement  was  made  there  were  eight  or  nine  persons  in 
the  room,  and  more  were  trying  to  get  in,  and  there  were  fif- 
teen or  twenty  around.  McPherson,  Dillavon  and  Gray  took 
a  very  active  part  Parties  present  said  if  he  would  tell  the 
Iruth  and  stand  by  his  statement  made  the  night  before,  they 
would  protect  him.  Jack  Gray  made  this  statement.  McPher- 
son said:  "we  are  your  friends;  all  we  want  is  for  you  to  tell 
the  truth."  Jack  Gray  said,  "if  he  would  stand  by  his  state- 
ioaent,  they  vwjuld  protect  him;  they  would  spend  their  farms 
to  clear  him."  They  said  "they  would  bail  him;"  that  "if  he 
would  give  evidence  to  convict  the  Hamilton  boys,  they  would 
«ce  him  through  this  prosecution  for  murder." 

Whilst  his  confession  was  being  written  down  the  parties 
present  kept  interrupting  him.  Jack  Gray  kept  referring  to 
the  statement  at  the  school  house,  and  saying,  "  that  is  not  the 
way  you  said  it  there;  what  we  want  is  the  truth."  Gray  was 
fer  keeping  the  statement  as  made  the  night  before,  and  "  every 
once  in  a  while  he  would  dictate  for  defendant,"  and  would 
*fiy»  "  you  know  what  you  told  us."  Defendant  would  say  he 
had  forgotten,  and  conform  the  statement  to  the  suggestions. 

This  confession,  and  the  one  made  at  the  school  house,  the 
eourt  excluded. 

On  the  Monday  following,  defendant  was  taken  to  jail  at  • 
Karshalltown.    Some  time  in  the  latter  part  of  February, 
McPherson  and  McCready  visited  defendant  in  the  jail,  for 
the  purpose  of  learning  more  respecting  the  Hamilton  boys. 
They  remained  with  him,  alone  most  of  the  time,  for  eight  or 
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ten  hours,  the  jailer  being  in;i  little  time  toward  evening.  Af 
this  time,  the  evidence  shows,  they  explained  to  defendant  why 
they  had  not  bailed  him  out;  tliey  promised  to  stand  by  and 
protect  him.  McPherson  told  him  they  would  stand  by  him 
and  protect  him  from  the  rest  of  his  colleagues;  that  he  had 
been  to  see  the  Governor;  and  something  was  said  about  get-  • 
ting  up  a  pardon.  The  evidence  shows,  also,  that  at  this  time 
the  defendant  was  free  from  excitement.  At  this  time  the 
defendant  made  a  statement,  which  was  admitted  in  evidence, 
and  which,  in  the  language  of  the  witness  McPherson,  is  as 
follows:  *' In  Marshall  he  told  me  that  he  fired  the  signal 
gun  to  let  his  brother  know  Charleis  Kendall  had  crossed  the 
river,  and  after  he  had  fired  the  signal  gun  he  heard  a  shot  u]^ 
the  river,  and  started  and  walked  up  the  river  until  he  met  hii 
brother  coming  down  the  river;  they  stopped,  had  a  little  con^ 
versation  about  what  he  had  done,  and  then  turned  and  walked 
to  the  body — to  where  Charley's  body  lay,  and  he  stated  that 
he  walked  within  a  few  feet  of  it,  (if  he  stated  how  close,  I 
di6reraeml>er,)  and  looke(f  at  the  body  lying  there;  and  then 
they  turned  and  walked  down  the  river  again  together,  to 
pretty  near  the  mouth  of  Cedar  creek,  I  think,  as  near  as  I 
can  recollect.  And  there  they  parted,  and  Alva  Chambers, 
his  brother,  went  up  Cedar  creek,  and  he  came  down  the  river 
home  to  his  own  place.  I  asked  him  if  there  was  anybody 
else  connected  with  it,  and  he  firmly  protested  that  there  was 
none  else  connected  in  the  crime  but  himself  and  brother.  He 
stated  about  going  to  Kious'  for  pop-corn  after  he  got  home, 
I  think  is  what  he  said."  The  evidence  also  shows  that  this 
statement  does  not  differ  from  the  one  made  at  Scran  ton. 

A  confession,  in  order  to  be  admissible,  must  be  free  and 
voluntary;  it  must  not  be  extracted  by  any  sort  of  threats,  nor 
2. :  — :  obtained  by  any  direct  or  implied  promises,  how. 

their admlssl-  ,.    ,  ;'  i      4.1  5         /  • 

biiity.  ever  slight,  nor  by  the  exertion  of  any  improper 

influence.  2  Russell  on  Crimes,  644;  Roscoe's  Criminal  Evi- 
dence,  39;  1  Greenleaf  on  Evidence,  Section  219,  and  cases 
cited. 

It  is  clear,  beyond  any  question,  that  the  confession  made 
at  Scranton,  was  properly  excluded.    Kot  only  were  the  strong- 
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est  inducements  to  expect  favor  and  assistance  held  out  to 
defendant,  by  the  sworn  deputies  of  the  sheriff  who  had  him 
in  custody,  and  were  in  the  exercise  of  authority  over  him, 
but  they  constantly  interrupted  him  in  his  statements,  and 
by  their  interference  and  dictation  they  caused  him  to  make  it 
.  conform  to  one  he  had  made  the  night  before  in  the  hands  of 
a  mob,  and  stimulated  by  the  presence  of  a  rope.  All  the 
circumstances  surrounding  this  confession  exclude  the  idea 
that  it  was  made  freely  and  voluntarily,  and  remove  all  probar 
bility  of  its  truth. 

If  a  confession  has  been  obtained  from  a  prisoner  by  undue 
3.- — : -— :  means,  any  statement  afterwards  made  by  him 

where  a  for-  ,        ,      .    /,  ,.     ,  ^      .  , 

mercoufea-    under  the  influence  ot  that  confession  cannot  be 

sioD  had  been 

inade.  admitted.    Koscoe's  Criminal  Evidence,  41 ;  2  Kus- 

sell  on  Crimes,  648,  and  authorities  cited. 

Where  such  second  confession  is  offered  in  evidence,  it  must 
clearly  appear  that  the  influences  under  which  the  first  was  made 
have  ceased  to  operate.  Nothing  but  the  mere  lapse  of  ten 
months  time,  during  the  whole  of  which  the  defendant  was  con- 
fined in  jail,  is  shown  in  this  case.  The  defendant  was  told,  at  the 
time  he  made  the  confession  at  Scranton,  that  it  was  admissible 
in  evidence  against  him.  He  was  not  informed  at  the  time  of 
making  the  last  confession,  that  the  former  one  was  not  admis- 
sible. If  he  had  been  so  advised  he  might  have  refrained  from 
making  any  further  confession.  But  believing  the  first  con- 
fession admissible,  the  strong  probability  is  that  he  concluded 
a  repetition  could  make  the  case  no  worse,  and  that  the  last 
confession  was  made  under  the  influence  of  the  preceding  one. 
Further,  there  is  nothing  to  show  that  the  assurances  of  friend- 
ship, and  the  promises  of  protection  and  aid  were  not  still 
operating  upon,  and  influencing  his  mind.  It  is  true  he  was 
advised  that  they  could  not  bail  him  out,  but  other  promises 
of  assistance  and  support  had  been  made,  and  he  was  not 
informed  that  these  promises  would  not  be  kept.  It  is  to  be 
borne  in  mind  that  the  last  confession  was  made  to  McPher- 
son,  the  leader  of  the  mob,  and  one  of  the  most  active  in  pro- 
curing the  confession  at  Scranton,  and  to  McCreiady,  another 
of  the  "forty."    Even  at  the  last  interview  McPherson  explains 
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why  they  had  not  bailed  him,  assares  him  they  will  stand  by 
and  protect  him.  Speaks  of  a  visit  to  the  Governor,  and 
inspires  his  hopes  by  mention  of  a  pardon.  We  are  well 
satisfied,  from  the  whole  record,  that  the  last  confession  was 
made  because  of  the  former  one,  and  under  the  same  influences 
that  produced  it.  It  was  therefore  inadmissible,  and  should 
have  been  excluded  from  the  jury.  See  Boscoe's  Criminal 
Evidence,  page  43,  and  cases  cited.  1  Wharton's  Criminal 
Law,  section  694,  and  cases  cited. 

Bevsbsed. 
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"      CHESTER  C.  COLE,        ) 
"     JAMES  G.  day;  y  Judges. 

"     JOSEPH  M.  BECK.  J 


The  State  v.  Abaeb. 


1.  Criminal  law:  manslauohtkb:  eyidencb.  Statement  of  the  facts 
in  evidence,  which  were  held  sufficient  to  sustain  a  verdict  of  guilty  under 
an  indictment  for  manslaughter. 

2, :  manslauohtkb  defined.    The  following  instruction  gave  the 

law  correctly  and  was  not  erroneous  for  misdirection :  "The  crime  charged 
in  this  indictment  is  that  of  manslaughter,  and  this  is  defined  to  be  the 
unlawful  and  felonious  killing  of  another,  without  any  malice  express  or 
implied,  and  is  divided  into  two  kinds: 
First.  Where  a  man  doing  an  unlawful  act,  not  amounting  to  a  felony, 
by  accident  kills  another,  and  this  is  called  involuntary  man- 
slaughter. 
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Second,  Where  a  man  kills  another  without  malice,  either  express  or 

implied,  either  unlawfully  upon  sudden  quarrel,  or  unintentionally 

while  the  slayer  is  in  the  unlawful  commission  of  some  act  not 

amounting  to  a  felony. 

The  questions  which  you  have  to  deal  with  in  this  case  have  reference 

to  the  second  kind  of  manslaughter,  just  defined  in  your  hearing.'* 

:  SELF  DEFENSE.    Where  the  court  prefaced  an  instruction  with 


this  language:  *'  Defendant  claims  by  his  counsel  in  argument  before 
you,  that  the  killing,  if  any,  was  done  in  self  defense  and  hence  justifi- 
able. I  therefore  call  your  attention  to  the  law  of  self  defense:*'  the 
jury  would  as  clearly  understand  that  the  defendant  relied  upon  the 
claim  of  self  defense,  as  if  the  court  had  stated  that  defendant  ha4 
pleaded  self  defense  in  justification  of  the  killing. 

4.  : :  INSTRUCTION.    In  the  following  instruction:  **  To  justify 

a  killing  in  a  personal  conflict  the  defendant  must,  as  a  general  rule, 
have  retreated  as  far  as  he  could  before  he  resorts  to  killing,  as  to  a  wall 
or  ditch.  Sometimes  cases  occur  where  such  killing  is  justifiable  with- 
out such  refcreat,  but  they  are  rare,"  *  *  *  ;  the  words,  *'  but  they 
are  rare,"  did  not  vitiate  the  instruction  because  they  stated  a  matter 
of  fact. 

JURY.    While  one  who  is  attacked  without  fewilt  upon 


his  own  party  under  circumstances  which  might  reasonably  beget  the 
fear  of  loss  of  life  or  great  bodily  harm,  may  kill  his  assailant,  altiiough 
it  may  afterwards  appear  that  his  apprehensions  were  groundless,  still 
the  jury  must  determine  whether  the  slayer  had  reason  to  apprehend  loss 
of  life  or  great  bodily  harm. 

6.  Evidence:  general  character:  particular  acts.  Without 
deciding  with  respect  to  the  admissibility  of  evidence  relating  to  the 
general  character  of  the  deceased  in  a  trial  tor  manslaughter,  it  was 
held  to  be  no  error  to  refuse  testimony  as  to  particular  acts. 

Appeal  from  Ringgold  District  Court. 

Tuesday,  Septembeb  22. 

The  defendant  was  indicted  for  the  crime  of  manslaughter, 
and  was  tried,  found  guilty  and  sentenced  to  the  penitentiary 
for  three  years,  and  to  pay  a  fine  of  three  hundred  dollars. 
The  defendant  appeals. 

Z.  8.  McCouTh  i&   F.  G.  Hollida/yy  for  appellant, 

M.  E.  CuUSy  Attortiey-Generaly  for  the  State. 
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Cole,  J. — I.  There  is  no  material  conflict  in  the  evidence. 
The  deceased,  Jonathan  P.  Babbitt,  the  defendant,  and  six  or 
1  CRIMINAL  ^^S^^  other  men,  were  working  together  on  the 
ria^hterf*  highway  in  their  road  district  in  Ringgold  county, 
evidienoe.*  ^^  t^e  third  day  of  June,  1870.  All  were  then 
friends  and  ever  had  been,  so  far  as  the  evidence  discloses. 
The  deceased  and  defendant  were  digging  in  a  ditch  and  were 
from  twenty  to  thirty  feet  apart,  the  former  having  an  ordinary 
or  short  handled  shovel,  and  the  latter  a  long  handled  one. 
The  deceased  proposed  to  trade  shovels,  remarking  that  he 
could  do  better  with  a  long  handled  shovel.  The  defendant 
said  he  could  not  dig  with  a  short  handle  better  than  Babbitt^ 
but  threw  his  shovel  over  to  him  and  then  went  on  with  hi^ 
work.  Babbitt,  with  an  oath  called  the  defendant  lazy,  and  he 
replied,  also  with  an  oath,  "  May  be  you  don't  like  it;  "  Bab* 
bitt  said  he  didn't  aiid  he  could  whip  the  defendant;  and  to 
this  the  defendant  answered,  "  Pitch  in,  go  your  length." 
Expressions  like  these,  mingled  with  profanity,  were  repeated 
several  times,  when  Babbitt  started  towards  the  defendant  who 
was  standing  with  his  back  that  way,  and  while  Babbitt  was 
approaching  him  the  defendant  took  his  knife  from  his  pocket 
and  opened  it,  almost  unobserved.  When  Babbitt  was  about 
half  way>  he  dropped  his  shovel,  and  as  he  approached  the 
defendant,  who  had  in  the  mean  time  turned  his  face  that  way, 
Babbitt  seized  him  or  attempted  to  seize  him  by  the  neck  and 
to  strike  him,  and  just  as  this  was  being  done,  the  defendant, 
with  his  open  knife,  stabbed  Babbitt  several  times  in  the 
region  of  the  heart.  Babbitt  exclaimed,  *'  My  God,  he  has 
killed  me,  I'm  a  dead  man,"  and  died  in  a  very  short  time. 
There  is  some  evidence  tending  to  show  that  the  deceased  was 
a  man  of  more  than  ordinary  size,  and  somewhat  quarrelsome. 

Upon  this  state  of  case,  we  are  asked  to  say  that  the  verdict 
of  guilty  of  manslaughter  cannot  be  sustained.  We  cannot 
do  so.    The  verdict,  under  the  indictment,  is  right. 

II.  The  court  instructed  the  jury,  inter  alia^  that  "  the 
crime  charged  in  this  indictment  is  that  of  manslaughter,  and 

1 :oiaii-  this  is  defined  to  be  the  unlawful  and  felonious 

inSf.       ^  killing  of  another,  without  any  malice,  express  or 
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implied,  and  is  divided  into  two  kinds:  First,  Where  a  man 
doing  an  unlawful  act,  not  amounting  to  a  felony,  bj  accident 
kills  another,  and  this  is  called  involuntary  manslaughter. 
Second.  Where  a  man  kills  another  without  malice,  either 
express  or  implied,  either  unlawtully  upon  sudden  quarrel,  or 
unintentionally  while  the  slayer  is  in  the  unlawful  commission 
of  some  act  not  amounting  to  a  felony.  The  questions  which 
you  have  tQ  deal  with  in  this  case  have  reference  to  the  second 
Idnd  of  manslaughter,  just  defined  in  your  hearing." 

This  instruction  states  the  law  so  clearly  that  it  was  hardly 
possible  for  the  jury  to  misapprehend  it,  or  to  suppose  that  the 
court  intended  to  say  that  this  case  was  embraced  in  the  last 
alternative  of  the  second  sub-division  stated  in  the  instruction. 

The  court,  in  stating  the  law  relative  to  self  defense,  pro- 
ceed it  with  this  language: — ^''Defendant  claims  by  his  coun- 

g  .  ggjj    sel  in  argument  before  you,  that  the  killing,  if 

aefenie.  ^luJj  was  done  in  self  defense,  and  hence  justifia- 
ble. I  therefore  call  your  attention  to  the  law  of  self  defense." 
From  this,  the  jury  would  as  clearly  understand  that  the 
claim  of  self  defense  was  relied  upon  by  the  defendant,  as  if 
the  court  had  stated  directly  that  the  defendant  pleaded  that 
the  killing  was  done  in  self  defense.  We  cannot  see  that  any 
prejudice  did,  or  could  have  resulted  to  defendant,  from  the 
manner  of  stating  the  instruction  above  set  out,  or  the  intro- 
duction to  the  instructions  following. 

III.  One  of  the  instructions  upon  the  law  of  self  defense 
was  as  follows: — "To  justify  a  killing  in  a  personal  conflict,  the 

^ .  defendant  must,  as  a  general  rule,  have  retreated 

instruction.  ^^  f^^  ^^  j^^  could  before  he  resorts  to  killing,  as 
to  a  wall  or  ditch.  Sometimes  cases  occur  where  such  killing 
is  justifiable  without  such  retreat,  but  they  are  rare.  In  such 
cases  the  assault  must  have  been  so  fierce  as  to  make  such 
retreat  dangerous  to  life,  or  like  to  produce  great  bodily  harm. 
«***>>  'j'jjg  precise  objection  is,  that  the  court  should 
not  have  inserted  the  words  "  but  they  are  rare,"  and  this, 
because,  that  they  are  rare  is  a  matter  of  fact.  But,  to  this  it 
may  be  answered,  that  the  law  takes  notice  of  tacts  and  is 
grounded  thereon,  and  in  fully  stating  the  law,  it  becomes  nec- 
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essary  ofteu-times  to  state  the  facts  connected  with  which  it 
has  arisen.  The  law  is  stated  in  the  books  as  it  was  given  in 
this  ease  by  the  court.     1  Whart.  Crim.  Law,  §  1021. 

IV.  The  court  also  instructed  the  jury  that  *'  one  without 
feult,  attacked  under  such  circumstances  as  to  give  reason  to 

5^ . .  apprehend  a  loss  of  life  or  great  bodily  harm,  and 

^^^'  the  danger  being  imminent  and  urgent,  may  kill 

his  assailant,  though  it  may  afterwards  turn  out  that  the 
appearances  were  false.  But  the  jury  and  not  the  defendant 
are  to  judge  as  to  the  grounds  of  apprehension.  *  *  *  * 
The  question  for  your  consideration  is,  whether  this  defendant, 
as  an  ordinarily  prudent  and  cautious  man,  had  reason  to 
apprehend  loss  of  life  or  great  bodily  harm."  This  is  fully 
supported  by  I%e  State  v.  Neeley^  20  Iowa,  108;  The  State 
V.  Th/)mpson^  9  Iowa,  188. 

V.  Upon  the  trial,  the  court  permitted  the  defendant  to 
examine  witnesses  as  to  the  general  character  of  the  deceased, 
6w  «viDKKc«:   J^l^tive  to  fighting  and  quarreling,  but  refused 

icte/fparSc-  testimony  as  to  particular  fights  and  quarrels, 
niar  ai&.  rpj^jg  i^fQga]  jg  urged  as  error.  There  was  no  claim 
that  the  defendant  had  any  knowledge  of -such  fights  and  quar- 
rels prior  to  the  homicide.  Without  holding  that  the  evidence 
of  general  character  was  properly  admitted,  (see  1  Whart.  Crim. 
Law,  §  641;  3  0-reenl.  on  Ev.  §  27;  The  State  v.  Fields  14 
Me.  244,  and  Comirwivwealth  v.  Eilliar,  2  Gray,  294,)  we  are 
quite  clear  there  was  no  error  in  refusing  the  testimony  as  to 
particular  acts.    Forsheev.  Ahrama  et  ah,  2  Iowa,  571. 

Affibmed. 
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Beuguieb  V.  Goewey. 

1.  Debt:     payment  by  another:    implied  promise.     Where  one  is 

requested  by  a  third  person  to  pay  the  debt  of  another,  in  the  latter *8 
presence,  and  he  discharges  the  debt,  the  silence  of  the  debtor  will 
authorize  the  jury  to  consider  the  request  as  his  own;  and,  by  his  accept- 
ance from  the  payer  of  the  written  evidence  of  the  indebtedness,  after 
payment,  with  the  request  by  the  payer  to  pay  it  sometime,  they  may 
infer' a  promise  of  payment. 

2.  :    :    .     The  voluntary  payment  of  a  debt,  which 

another  was  compellable  to  pay,  entitles  the  payer  to  recover  the  amount, 
upon  proof  of  an  express  promise  of  repayment;  the  law  implies  the 
request  to  pay  from  the  express  promise. 

Appeal  from  Woodbury  District  Court, 

Tuesday,  September  22. 

Action  for  money  paid  by  plaintiff  to  the  use  of  defendant 
in  the  discharge  and  satisfaction  of  his  promissory  note  to  one 
Walter  A.  Burleigh,  in  consideration  of  which  the  defendant 
promised  to  pay  plaintiff  the  amount  on  demand  with  inter- 
est. The  answer  is  a  general  denial  of  each  allegation  of  the 
petition.  Trial  to  a  jury;  verdict  and  judgment  for  plaintiff 
for  $763.04,  the  full  amount  claimed.    The  defendant  appeals. 

Isaac  Pendleton  and  J^^y  <&  Wright,  for  appellant. 
John  Ourrie?*,  for  appellee. 

Cole,  J. — I.  The  first  point  made  is,  that  the  verdict  is 
not  sustained  by  the  evidence.  The  testimony  is  brief,  and 
1  DEBT  •  pay-  f^™  ^^  ^^®  .i^^'^y  might  well  find,  as  facts,  that  the 
jjl^^^jn*?-  plaintiff,  the  defendant,  the  holder  of  the  note 
pUed  promise,  xnhde  by  defendant,  and  one  Gregory,  were  together 
in  a  bank;  that  the  note  was  produced  for  payment,  and  Greg- 
ory asked  plaintiff  to  pay  the  note,  which  was  for  $608;  that 
plaintiff  then  and  there  paid  the  note,  and  it  was  handed  to 
defendant,  who,  at  once,  handed  it  to  plaintiff,  who  then  gave 
it  back  to  the  defendant  and  told  him  to  "pay  me  the  amount 
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of  the  note  sometime;  "  that  payment  had  been  demanded 
before  snit  brought.  Upon  these  facts  the  jury  would  be 
authorised  to  conclude  that  the  request  by  Gregory  was  in 
defeadant'e  presence, and  by  his  silence  he  made  it  his  request; 
and  also  that,  by  accepting  the  note  from  plaintiff  with  direc- 
tion to  pay  it  sometime,  he  promised  to  so  pay  it.  Both  a 
request  and  a  promise  can  fairly  be  inferred  from  the  facts  of 
the  case.    This  abundantly  sustains  the  verdict. 

11.  The  defendant  asked  the  court  to  instruct  the  jury  that 
"if  they  find  that  the  money  was  advanced  by  plaintiff  with- 
out any  authority  from  defendant,  the  plaintiff  cannot  recover." 
This  the  court  modified  by  adding,  "unless  there  was  a  subse- 
quent promise  to  pay  on  the  part  of  defendant."  Upon  this  the 

J  . .  second  error  is  assigned.     There  was  no  error  in 

•  this  modification.  The  rule  is  well  settled  that 
where  one  person  voluntarily  pays  a  debt  which  another  was 
compellable  to  pay,  he  may  recover  the  amount  so  paid,  upon 
proof  of  an  express  promise  by  the  other  to  repay  him — the 
law  implies  the  request  to  pay,  from  the  express  promise. 
Windsor  v.  Savage^  9  Metcalf,  348 ;  Lewis  v.  Lewia^  3  Strob- 
hart,  530.  In  other  words,  and  generally,  there  are  three 
classes  of  cases  wherein  an  executed  or  past  consideration  will 
support  an  action:  Jlrst^  where  one  is  compelled  to  pay  a  debt 
for  another,  which  such  other  was  compellable  to  pay;  second^ 
where  the  act  done  or  money  paid  was  for  the  benefit  of 
another,  and  he  afterwards  accepted  and  enjoyed  it;  thirds 
where  one  voluntarily  pays  a  debt  which  another  was  compel- 
lable to  pay.  In  the  first  two,  the  law  implies  both  a  request 
and  a  promise,  but  in  the  last  an  express  promise  must  be 
shown.  In  this  case,  as  we  have  seen,  the  jury  might  well 
find  both  a  request  and  promise,  in  fact.  The  second  instruc- 
tion asked  by  defendant  was  substantially  the  same,  and  was 
modified  in  the  same  way. 

What  we  have  already  said  sufficiently  disposes  of  the  ques- 
tion made  upon  the  instruction  asked  by  plaintiff,  and  given. 
There  was  no  error  in  the  manner  of  entering  judgment. 

Affikm£d. 
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^^Jz  Pool  v.  Hennessy  et  al.    Jones  v.  Same.    Shaw  v.  Same. 

118  606  LippiNcoTT  V.  Samb.    Olivee  V.  Same.    Spink  v.  Same. 


Haley  v.  Same. 

Appraisement:  appkatsebs  must  be  disinterested  pabtibs.  A 
lease  for  a  tenn  of  fifteen  years  stipulated  that,  after  the  expiration  of 
five  years,  for  the  puri)Ose  of  determining  the  rent  for  the  next  five  years, 
the  parties  should  *'  each  select  an  individual,  and  the  two  so  selected 
shall  choose  a  third  and  the  three  shall  proceed  to  value  and  appraise,** 
etc.,  and  that  the  rent  should  be  eight  per  cent  upon  the  valuation: 
Held,  that  the  lease  contemplated  the  selection  of  impartial  persons  as 
appraisers,  and  that  an  award  made  where  one  of  the  appraisers  was 
the  brother  and  business  agent  of  the  party  choosing  him,  should  be 
set  aside. 

Appeal  from  Scott  District  Court. 

Tuesday,  September  22. 

These  actions  are  brought  to  set  aside  an  appraisement  of 
real  property  respectively  held  by  the  plaintiffs,  under  leases 
of  portions  of  what  is  known  as  the  **  Catholic  Square,"  in  the 
city  of  Davenport,  which  leases  commenced  January  Ist,  1867, 
and  run  for  terms  of  fifteen  years;  the  amount  of  rent  to  be 
fixed  at  the  end  of  five  years  by  an  appraisement  of  the  ground 
in  the  manner  stipulated  in  the  leases  respectively.  The 
causes  were  tried  by  the  court,  and  decrees  rendered  in  favor 
of  the  plaintiffs.  Defendants  appeal.  By  agreement  of 
parties  the  testimony  was  taken  in  but  one  case,  but  to  be  used 
in  all,  subject  to  objections  for  incompetency.  This  mode 
was  adopted  because  all  the  cases  present  substantially  the 
same  issues.  In  this  court  they  have  been  argued  and  sub- 
mitted together. 

H.  T.  McNulty,  John  N.  Rogers  and  W.  T.  Dittoe,  for 
appellants. 

Bills  cfe  Blocky  for  appellees. 

Miller,  Ch.  J. — ^The  plaintiffs  in  these  suits,  severally, 
leased  portions  of  the  premises  in  dispute  from  Bev.  J.  A.  M. 
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Peleniourgues  as  the  administrator  of  the  estate  of  the  Right 
Kev.  Clement  Smyth,  deceased,  each  for  a  term  of  fifteen 
years,  and  at  a  fixed  rent  for  the  first  five  years.  As  to  the 
rent  for  the  next  five  years  the  leases  ea<5h  contain  the  follow- 
ing provision;  "  And  from  and  after  the  first  day  of  January, 
1872,  and  up  to  the  first  day  of  January,  1877,  the  amount  of 
rent  to  be  paid  for  said  premises  by  said  second  party  shall  be 
estimated  as  follows,  to- wit:  The  parties  to  these  presents, 
their  heirs  or  assigns,  shall,  on  the  first  day  of  January,  1872, 
each  select  an  individual,  and  the  two  so  selected  shall  choose 
a  third,  and  the  three  shall  proceed  to  value  and  appraise  the 
real  estate  above  described,  and  eight  per  cent,  on  the  valua- 
tion of  the  land  so  made  as  aforesaid,  shall  be  the  amount  of 
rent  to  be  paid  annually  by  said  second  party  for  said  prem- 
ises; and  said  second  party  hereby  agrees  to  pay  said  first 
party  an  annual  rent  as  above  provided  for  said  real  estate, 
80  made  as  aforesaid,  for  the  years  1872,  1873,  1874, 
1875,  and  1876,  payable  semi-annually,  up  to  the  first 
day  of  January,  1877."  After  the  making  of  the  leases,  and 
prior  to  January  1st,  1872,  Right  Rev.  John  Hennessy  became 
the  owner  of  the  real  estate  subject  to  the  leases. 

In  December,  1871,  the  plaintiffs  selected  J.  M.  Eldridge,  a 
land  agent  of  the  city  of  Davenport,  as  one  of  the  appraisera 
to  appraise  the  property  under  the  terms  of  the  lease,  and  of 
such  selection  they  gave  notice  to  "W.  T.  Dittoe,  Esq.,  the 
attorney  of  Bishop  Hennessy.  The  bishop  did  nothing 
toward  having  the  property  appraised  until  some  time  about 
the  middle  of  May,  1872,  when  he  sent  his  brother  and  business 
agent,  D.  J.  Hennessy,  from  Dubuque,  where  both  resided,  to 
Davenport,  authorized  and  chosen  to  act  as  one  of  the 
appraisers.  The  said  D.  J.  Hennessy  came  to  Davenport  and, 
without  any  notice  to  any  of  the  plai  ntiffs  that  he  was  acting  as  an 
appraiser  on  behalf  of  his  brother.  Bishop  Hennessy,  procured 
the  appointment  of  James  Thompson  as  the  third  appraiser, 
and  they,  together  with  Eldridge,  chosen  by  plaintiffs,  pro- 
ceeded to,  and  did,  without  notice  to,  or  knowledge  by  any  of 
the  plaintiffs,  appraise  said  property,  and  thereupon  notified 
each  of  plaintiffs  of  such  appraisement  after  it  was  made, 
YoL.  XXXIX. — 13 
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which  was  the  first  notice  or  knowledge  plaintiffs  had  that  said 
appraisement  was  made  or  that  the  said  D.  J.  Hennessy  or 
James  Thompson  had  been  chosen  or  appointed  appraisers. 

One  of  the  grounds  of  complaint  on  the  part  of  plaintiffs 
is  that  the  appraiser  appointed  on  the  part  of  Bishop  Hennessy 
was  his  brother  and  confidential  business  agent.  That  he  was 
such  there  is  no  manner  of  doubt,  indeed  it  is  not  questioned 
that  he  did  sustain  these  relations,  but  it  is  claimed  that  since 
the  lease  authorized  each  party  to  select  an  individual  for  him- 
self and  those  two  to  select  a  third,  that  it  was  "  optional  with 
the  parties  to  select  whomsoever  they  chose,  without  restric- 
tion as  to  interest  or  partiality." 

It  seems  to  us  that  such  a  doctrine  cannot  be  admitted. 
The  very  fact  that  the  parties  to  the  lease  stipulated  for  the 
submission  of  the  question  of  the  value  of  the  leased  premises, 
as  a  basis  for  the  rent,  to  persons  to  be  chosen  in  the  manner 
provided,  conclusively  shows  that  they  intended  to  have  the 
value  established  by  an  impartial  tribunal.  The  object  and 
purpose  in  providing  for  an  appraisement,  in  the  mode  men- 
tioned in  the  leases,  it  is  manifest  was  to  secure  a  fair  and 
just  valuation  of  the  leased  premises  as  a  basis  for  the  second 
five  years  of  the  term.  This  purpose  could  be  attained  only 
by  the  selection  of  fair  and  impartial  persons  as  appraisers. 
The  person  to  be  selected  by  the  respective  parties  ought  not 
to  be  respectively  the  agent  of  the  parties.  If  this  were 
allowed  it  would  be  the  same  in  effect  as  the  parties  themselves, 
acting  in  their  own  behalf  as  appraisers,  for  what  a  man  does 
by  his  agent  he  does  by  himself.  The  persons  selected  as 
appraisers  should  be  indifferent  between  the  parties.  They 
should  be  impartial  judges.  The  fact  that,  by  the  stipulations 
of  the  lease,  each  party  was  authorized  to  chose  one  appraiser 
does  not  lead  to  the  conclusion  claimed  by  appellants.  The 
authority  to  choose  confers  no  authority  to  choose  an  improper 
person.  This  provision  of  the  lease  merely  provides  a  mode 
by  which  the  tribunal  shall  be  created,  which  is  to  determine 
the  question  of  the  value  of  the  property  for  the  purposes  of 
the  lease.  That  the  parties  expected  that  this  should  be  an 
impartial  tribunal  tliat  would  place  a  fair  and  just  valuation 
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upon  the  leased  premises,  cannot  be  doubted.  That  they 
intended  the  contraiy  will  not  be  presumed,  and  will  not  be 
held  in  the  absence  of  express  words  to  that  effect. 

True,  it  is  not  stated  in  express  words  that  the  appraisers 
shall  be  "  disinterested,"  "  impartial,"  or  "  indifferent "  per- 
sons, but  in  the  absence  of  anything  to  manifest  a  contrary 
intention  this  must  be  presumed. 

For  the  reasons  that  one  of  the  appraisers  was  the  brother 
of  the  defendant  and  his  business  agent,  and  that  these  facts 
were  not  known  to  the  plaintiffs  until  after  the  appraisement 
was  made,  the  court  below  decided  rightly  in  setting  the 
appraisement  aside. 

The  plaintiffs  are  entitled  to  an  impartial  tribunal  to  fix  the 
value  of  the  leased  premises  on  the  first  day  of  January,  1872, 
as  provided  in  their  respective  .leases. 
.  The  judgment  of  the  court  below  is 

Affirmed. 


CUMMINOS  V.  ToVEY. 

1.  Mortgage :  sale  tjnder  execution  :  bona  pide  pubchasbr.  The 
sale,  under  execution,  of  personal  property  which  was  subject  to  a  chat- 
tel mortga^  executed  before  the  levy,  when  the  sheriff  and  attorney  of 
the  judgment  plaintiff  had  knowledg^e  of  the  existence  of  the  mort<gaKe, 
and  the  purchaser  became  aware  of  it  before  the  payment  of  the  pur- 
chase money,  will  not  entitle  the  purchaser,  under  such  circumstances, 
to  protection  as  a  bona  fide  purchaser. 

2. :  :  lien.  To  enable  a  purchaser  to  hold  property  dis- 
charged of  a  prior  Hen,  he  must  have  paid  the  purchase  money  before 
notice  of  f»uch  lien. 

Appeal  from  AU-amakee  District  Court. 

Tuesday,  September  22. 

PLAnniFP -allies  that  he  is  the  owner,  under  a  chattel  mort- 
gage, of  a  dark  brown  stallion,  eight  years  old,  of  the  value  of 
(500y  and  that  he  is,  under  the  terms  of  said  chattel  mortgage. 
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entitled  to  the  immediate  possession  of  the  same.  That  defend- 
ant wrongfully  took  possession  of  said  horse,  and  claims  the 
same  in  virtue  of  a  sheriff's  sale  under  an  execution  against 
the  property  of  the  mortgagor. 

The  defendant  answered  alleging  that,  on  the  27th  day  of 
January,  1872,  the  sheriff,  in  virtue  of  an  execution  in  favor  of 
J.  S.  Upton  &  Co.,  against  the  property  of  ToUef  Tollefson, 
one  of  the  makers  of  said  mortgage,  levied  upon  said  horse, 
when  the  property  of,  and  in  the  sole  possession  of,  said  Tollef 
Tollefson,  and  sold  and  delivered  the  same  to  defendant,  for 
the  sum  of  one  hundred  and  sixty-seven  dollars  and  sixty-seven 
cents,  on  the  5th  day  of  March,  1872;  and  that  defendant  par- 
chased  the  horse  without  notice,  actual  or  constructive,  of  the 
existence  of  said  mortgage,  and  that  the  mortgage,  at  the  time 
of  the  sheriff's  sale,  had  not  been  recorded.  The  cause  was 
tried  by  the  court,  and  judgment  was  entered  for  the  defend* 
ant.    Plaintiff  appeals. 

John  T.  Clark  and  M.  V.  Btcrdich^  for  appellant. 

Nohle^  Hatch  cfe  Frese^  for  appellee. 

Day,  J. — The  chattel  mortgage  bears  date  the  28th  day  of 
August,  1867,  and  was  filed  for  record,  September  2d,  1867, 
and  recorded  in  the  proper  book  of  records.  It  is  executed  by 
Tollef  Tollefson,  William  S.  Moore  and  Alonzo  F.  Moore,  and 
it  describes,  amongst  other  property, "  three  horses,  one  a  dark 
brown  stallion,  three  years  old."  The  filing  for  record,  and 
the  record  itself,  describe  the  property  merely  as  three  horses, 
omitting  the  remainder  of  the  description. 

The  attorneys  of  the  plaintiffs  in  execution  liad  actual 
knowledge  of  the  mortgage  before  the  sale,  and  the  deputy 
1.  mortgage:  sheriff,  who  made  the  sale,  had  the  mortgage  in 
ecutioni^boua  his  hands  at  the  time.  The  evidence  is  conflicting 
Qv?  ^^^  ^'  as  to  whether  the  defendant  had  actual  knowledge 
of  the  mortgage  before  the  sale,  but  he  admits  that  he  had 
such  knowledge  within  one  half  hour  after  the  sale,  and  before 
he  had  paid  anything  thereon. 

Betbre  the  sale,  defendant  made  arrangements  with  Gran- 
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ger,  one  of  the  attorneys  of  Upton  &  Co.,  for  a  little  time  on 
the  purchase,  if  he  should  buy  at  the  sale. 

No  part  of  the  bid  was  paid,  until  abdut  a  week  after  the 
sale,  and  then  but  forty-three  dollars  was  paid  in  money,  and 
the  balance  by  the  transfer  of  a  note,  a  part  of  which  is  not  yet 
paid. 

We  need  not  determine  whether  the  description  in  the  mort- 
gage, as  recorded,  is  sufficient  to  affect  defendant  with  construc- 
tive notice.  The  attorney  of  the  execution  plaintiff  and  the 
officer  making  the  sale,  both  had  actual  knowledge  of  the  mort- 
gage. They  knew  that  the  judgment  defendant,  the  mortgagor, 
had  no  interest  in  the  property  which  could  be  levied  on  and  sold 
under  execution.  Campbell  v.  ZeonaPd,  11  Iowa,  489;  Gor- 
don V.  ITardingy  33  Iowa,  550.  Their  attempt  to  dispose  of 
ihe  property  under  execution  operated  as  a  fraud  upon  the 
mortgagee. 

The  defendant  was  advised  of  the  mortgage  about  half  an 
hour  after  the  sale,  before  he  had  paid  the  purchase  price,  or 
in  any  way  changed  his  situation  or  condition.  It  was  mani- 
festly his  duty  then  to  refuse  to  complete  the  sale,  or  to  do 
anything  further  to  divest  the  mortgagee  of  his  rights. 

As  he  paid  the  entire  consideration  several  days  after  he  had 
knowledge  of  the  mortgage  to  plaintiff,  he  cannot  claim  pro- 
tection as  an  innocent  purchaser  without  notice. 

In  order  that  a  purchaser  may  hold  property  discharged  of 

^ . .   a  prior  lien  or  charge,  he  must  have  paid   the 

Men.  purchase  money  before  notice.     1  Story^s  Equity 

Jurisprudence,  Section  640,  and  cases  cited. 

The  judgment  is  erroneous. 

Kevebsed. 
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Heald  v.  House. 

Appeal:  afpibmance  op  judchcent.  Under  a  rule  of  court  whidi 
prescribed  that,  in  all  appeals  from  inferior  tribunals,  if  the  appellant 
failed  to  pay  the  filing  fee  and  docket  the  cause  before  noon  of  the  sec- 
ond day  of  the  term,  the  judgment  of  the  court  would  be  affirmed  upon 
payment  and  docketing  by  the  appellee,  the  court  properiy  refused  to 
set  aside  an  affirmance  which  might  have  been  prevented  by  the  exer- 
dse  of  reasonable  diligence  and  care. 

Appeal  from  Linn  Circuit  CovH. 

Tuesday,  September  22. 

AcnoN  was  commenced  before  a  justice  of  the  peace,  claim- 
ing eighty  dollars  damages  on  a  horse  trade.  There  was  a 
jury  trial,  and  verdict  and  judgment  for  plaintiff  for  fifty  dol- 
lars. Defendant  appealed  to  the  Circuit  Court  The  next 
term  of  the  Circuit  Court  began  on  the  fifth  day  of  January, 
1874.  On  the  14rth  of  January,  the  cause  not  having  been 
docketed,  the  appellee  appeared,  paid  the  docket  fee,  and  pro- 
cured an  affirmance  of  the  judgment.  On  the  20th  day  of 
January,  1874,  defendant's  attorney  filed  the  following  afli- 
davit  and  motion: 

*'  I.  M.  Preston,  being  duly  sworn,  on  oath  states  that  he  is 
attorney  for  defendant;  that  part  of  the  papers  in  said  cause 
were  sent  up  from  the  justice  and  filed  with  the  clerk,  August 
20, 1873,  and  part  filed  October  11,  1873.  Affiant  keeps  aft 
account  with  the  clerk  of  this  court  by  which  the  clerk  charged 
affiant  with  docket  fees  and  other  costs  which  affiant  assumes 
to  pay,  and  also  credits  affiant  with  fees  collected  coming  to 
affiant;  that  affiant  told  the  clerk,  when  the  papers  in  said 
cause  should  be  filed  with  him,  to  docket  the  case  and  charge 
docket  fee  to  affiant,  and  affiant  supposed  said  docket  fee  was 
so  charged  and  said  case  docketed  till  this  morning,  when  he 
was  informed  by  a  member  of  the  bar  that  John  Worrall  had 
paid  the  docket  fee  and  quietly  stepped  up  to  the  judge's  desk 
and  got  said  judgment  affirmed.  That  one  of  the  attorneys 
for  defendant  Ixas  been  present  in  court  all  the  time  during  it8 
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session,  and  that  if  said  motion  liad  been  openly  and  publicly . 
called,  defendant's  attorneys'  attention  would  have  been  called 
to  it.  That  the  clerk  had  forgotten  the  request  of  aflSant  to 
docket  said  cause  and  charge  fee  to  affiant.  Affiant  therefore  asks . 
that  said  judgment  of  affirmance  be  set  aside  upon  payment  of 
docket  fee,  and  said  cause  set  down  for  hearing  on  appeal;  that 
said  appeal  is  not  taken  for  delay,  but  in  good  faith,  and  that 
defendant  has  a  full  and  complete  defense  in  said  cause." 

The  court  overruled  the  motion. 

Defendant,  having  obtjained  the  proper  certificate  that  the. 
case  involves  the  determination  of  a  question  of  law,  upon 
which  it  is  desirable  to  have  the  opinion  of  this  court,, 
appeals. 

7".  3£.  Preston  c&  Son^  for  appellant 

James  D.  G^ffen^  for  appellee. 

Day,  J. — ^A  rule  of  court  in  the  circuit  in  which  this  cause 
was  tried  is  as  follows: 

"  In  all  appeals  in  civil  cases  from  justices'  courts,  mayors' 
courts,  or  other  inferior  tribunals,  if  the  appellant  fails  to 
docket  his  api>eal  and  pay  the  docket  fees  by  noon  of  the 
second  day  of  the  term  at  which  the  appeal  is  triable,  the 
appellee  may  have  the  appeal  docketed  and  the  judgmejit 
below  affirmed." 

From  the  statement  of  this  case  it  appears  that  the  appellee 
did  not  pay  the  docket  fee  and  procure  an  affirmance  of  the 
cause  until  the  ninth  day  of  the  term.  During  the  whole  of 
this  time  the  attorneys  of  appellant  were  present  in  court,  and 
by  the  exercise  of  a  very  slight  degree  of  attention  and  care 
might  have  discovered  that  the  cause  had  not  been  docketed, 
and  could  have  had  it  placed  upon  the  docket, 

Kot  only  was  there  this  long  delay,  but  the  motion  to  set 
the  order  of  affirmance  aside  was  not  made  until  the  sixth  day 
after  the  judgment  was  affirmed,  and  the  fifteenth  day  of  the 
term. 

Such  delay  might,  and  probably  would,  very  seriously  com- 
promise the  rights  of  the  opposite  party.     He  could  not  be 
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expected  to  be  in  attendance  the  whole  term  with  his  witnesses, 
awaiting  the  action  of  his  opponent.  When  the  judgment 
was  affirmed,  at  least  it  may  be  supposed  that  he  would  per- 
mit his  witnesses  to  withdraw.  The  probable  effect  of  setting 
aside  the  order  of  affirmance  and  holding  the  cause  for  trial 
would  be  a  continuance.  The  court  below,  it  must  be  pre- 
sumed, regarded  and  was  governed  by  all  these  considerations 
in  the  overruling  of  the  motion.  Appellant  might  have  pre- 
vented the  results  of  which  he  complains  by  the  exercise  of 
reasonable  watchfulness  and  diligence. 

We  cannot  say  that  the  court  below  erred  in  refusing  to  set 
aside  the  order  of  affirmance. 

APFIBBfED. 

39    300  • 

82    545  ^__«^_^____«__^____^ 

39    SCO 

99    lis 

99  JJ4 

,g    ^  Bowling  v.  Cook  et  al. 

1.  Mortgage:   assignment  of:   purchaser   without  notice.    The 

assignment  of  a  mortgrage  is  invalid  against  a  subsequent  purchaser 
without  notice,  or  the  grantee  of  a  subsequent  mortgage,  unless  such 
assignment  be  of  record.  (The  Bank,  etc.,  t?.  Anderson  et  aL,  14  Iowa, 
544;  McClure  v.  Burris  et  al,,  16  Id.,  591;  Ccmog  v.  Fuller  et  al,,  30 
Id.,  212.) 

2.  : :  priority  op  lien.    Where  the  mortgagee  transferred 

the  note  secured  by  the  mortgage,  and  subsequently  purchased  the  mort- 
gaged proi)erty,  upon  which,  after  entering  satisfaction  of  the  mortgage, 
he  executed  a  second  to  secure  a  party  who  had  no  notice  that  the  note 
was  unpaid,  it  was  held  that  the  lien  of  the  second  mortgage  is  not 
affected  by  the  first,  and  is  superior  thereto. 

Apj>eal  from  Linn  Circuit  Court, 

Wednesday,  Sept.  23. 

Action  to  foreclose  a  mortgage.  There  was  a  decree  in  the 
Circuit  Court  for  plaintiff.  Defendants  appeal.  The  fiwts  of 
the  case  fully  appear  in  the  opinion, 

/.  M.  Preston  &  Son^  for  appellants. 

MilU  cfe  Blakey  for  appellee. 
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Beck,  J.  1.  The  defendant,  McElroy,  on  the  22d  day  of 
Xovember,  1870,  sold  and  conveyed  the  land  oorer«*d  by  the 
mortgage  which  plaintiff  seeks  to  foreclose,  to  Lytle,  another 
defendant,  who  paid  therefor  $500  in  cash,  and  executed  the 
notes  and  mortgage  in  suit  to  secure  the  balance  of  the  pur- 
chase money. 

2.  In  December  following  McElroy  tran&ferred  to  plaintiff 
the  notes  and  delivered  the  mortgage  to  him  as  collateral 
security  for  the  payment  of  a  note  for  about  §500  held  by 
plaintiff,  against  McElroy. 

3.  On  the  2d  of  March,  1872,  Lytle  re-conveyed  the  land  to 
McElroy,  who  repaid  the  $500  advanced  upon  the  first  pur- 
chase* This  conveyance  was  intended  to  satisfy  the  notes  and 
mortgage  given  by  Lytle,  but  he  had  no  notice  of  the  transfer 
of  these  instruments  to  plaintiff.  The  deed  executed  by  him 
contained  covenants  of  warranty  against  incumbrances,  except- 
ing therefrom  the  mortgage  to  McElroy. 

4.  On  the  1st  of  October,  1872,  McElroy  borrowed  of  defend- 
ant, Josephine  Cook,  $3,000  and,  to  secure  the  payiii  en t,  execu- 
ted a  mortgage  upon  the  lands  described  in  the  mortgage  and 
deed  just  mentioned.  The  mortgage  was  of  record ^  but  the  deed 
at  the  time  had  not  been  recorded,  although  we  uuderatand  from 
the  abstract  that  Mrs.  Cook,  or  her  agents,  who  negotiated 
the  loan  to  McElroy,  had  knowledge  of  the  deed  and  it8  eon- 
tents.  It  was  either  delivered  to  them  for  i-ecord  or  filed  in 
the  recorder's  ofiice  by  McElroy  himself  at  the  time  he  bor* 
rowed  the  money.  McElroy  represented  to  Mrs.  Cook,  or  to 
her  agents,  that  the  notes  secured  by  the  first  named  mortgage 
were  paid  and  the  mortgage  would  be  satifetied,  but  neither 
she  nor  they  had  notice  that  plaintiff  holds  the  note^  and 
mortgage  or  claimed  any  interest  therein. 

After  the  transaction  with  Mrs.  Cook,  McElroy  entered  of 
record  satisfaction  of  the  mortgage  executed  by  Lytle  to 
him. 

Plaintiff  claims  that  the  mortgage  to  McElroy  is  paramount 
to  the  other  mortgage  executed  by  McElroy  to  Mrs,  Cook- 
The  Circuit  Court  so  held,  and  by  the  decree  provided  that  the 
lands  be  subject  to  the  lien  of  the  first  mortgage  to  the  extent 
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of  plaintiff's  claim  for  which  the  notes  and  mortgage  were 
given  as  collateral  security. 

The  only  question  involved  in  the  case  requires  us  to  deter- 
mine which  of  the  mortgages  is  the  superior  lien. 

The  facts  before  us  differ  in  but  one  respect  from  those  found 
in  The  Bank  of  the  State  of  Indiana  v,  Anderson  et  al.^  14, 
Iowa,  544;  McClurev,  Burria^  16  Iowa,  591,  and  Cornogv,  Ful- 
ler et  al.j  30  Iowa,  212.  In  these  cases  notes  secured  by  mort- 
gages were  transferred,  and  subsequently  the  mortgagees  dis- 
charged the  mortgages  by  proper  writings  upon  the  record.  No 
assignments  of  the  mortgages  appeared  of  record.  In  the  first 
two  cases,  subseqiient  mortgages,  and  in  the  third  a  subsequent 
deed,  were  held  to  defeat  the  prior  mortgages.  In  each  case 
the  secured  instruments  were  executed  to  parties  who  had  no 
notice  of  the  transfer  of  the  notes,  and  that  they  were  unpaid. 
In  the  case  at  bar  no  satisfaction  of  the  first  mortgage  was 
entered  of  record  before  the  second  was  executed.  The  second 
mortgagee  had  no  notice  of  the  transfer  of  the  note  and  there 
was  no  record  of  the  assignment  of  the  mortgage;  the  party 
executing  the  second  mortgage,  in  this,  as  in  the  other  cases, 
appeared  by  the  record  to  be  the  owner  of  the  land  and  empow- 
ered to  execute  the  instrument.  The  satisfaction  of  the  mort- 
gages of  record  is  the  only  hxtt  that  distinguishes  those  cases 
from  this. 

The  doctrine  is  announced  in  the  case  first  cited  and  is  fol- 
lowed in  the  second  that  an  assignment  of  a  mortgage,  like 
1  MORTOAOK-  other  instruments  affecting  real  estate,  is  invalid 
mus?b?o?rec-  ^^g^^^st  subsequent  purchasers  without  notice  (and 
^^^'  a  mortgagee  is  a  purchaser)  unless  it  be  recorded. 

The  subsequent  mortgagee  would  not  be  affected  by  an  assign- 
ment of  a  prior  mortgage  unless  charged  with  actual  notice  or 
the  assignment  has  been  duly  recorded.  Following  this  doc- 
trine, we  hold  that  if  the  party  executing  the  second  mortgage 
appear  from  the  record  to  be  the  one  to  whom  the  first  was 
executed  and  its  assignment  is  not  shown  by  the  record,  the 
equities  of  the  second  mortgage  are  superior  to  the  first. 

The  reason  upon  which  this  conclusion  is  based  is  this.  If 
a  mortgagee  of  land  acquire  the  fee  simple  title,  his  mortgage 
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interest  merges  therein  and  is  extinguished  unless  there  appears 
an  intention  to  keep  it  alive.  Vannice  v.  Bergen^  16  Iowa, 
555.  In  the  absence  of  the  record  of  an  assignment  of  the 
mortgage  in  such  a  case,  the  separation  of  the  mortgage  inter- 
est and  the  title  afterward  acquired  would  not  appear  so  as  to 
defeat  the  merger,  and  a  purchaser,  having  no  notice  of  the 
assignment,  would  be  warranted  in  presuming  that  it  had  hap- 
pened and  the  mortgage  interest  had  been  thus  extinguished. 

Applying  these  doctrines  to  the  facts  of  the  case  before  us, 
we  conclude  tliat  the  equities  of  Mrs.  Cook  are  superior  to 

2. :  — :  those  of  plaintiff,  and  that  the  lien  of  her  mort- 

fien.  ^  gage  is  not  affected  by  the  mortgage  under  which 
plaintiff  claims. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause  is 
remanded  for  a  final  decree  not  inconsistent  with  this  opinion. 

Eevebsed. 


Tbotteb  et  al.  v.  Paunley  et  al. 

Ii^unction :  whek  not  dibsolyed  upon  answeb.  Where  an  answer 
alleged  that  a  School  Board  assembled  ui)on  the  call  of  the  president,  to 
change  the  boundaries  of  sub-districts,  and  that  the  records  did  not  show 
the  call  although  it  was  in  fact  made:  Held,  that  it  would  not  justi^ 
the  dissolution  of  an  injunction  to  restrain  proceedings  under  the  author- 
liy  of  such  meeting. 

Appeal  from  Keokuk  DUtrict  Court, 

Wediosday,  September  23. 

The  plaintiflfe  allege  that  they  are  residents,  tax  payers,  and 
land  owners  in  territory  heretofore  known  as  sub-district  num- 
ber seven,  in  the  district  township  of  Van  Buren,  in  Keokuk 
connty,  composed  in  part  of  two  townships,  in  which  is  a  good 
school  house;  that  on  the  25th  day  of  January,  1873,  the 
board  of  directors  of  said  district  township  met,  on  their  own 
motion,  at  a  special  meeting,  without  being  called  for  any  pur- 
pose, or  petitioned  or  requested  so  to  do,  and  consolidated  said 
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sub-district  with  sub-district  number  six,  and  named  it  "  sub- 
district  number  seven;"  that  afterwards  all  sub-districts 
became  independent  districts,  under  Ch.  73,  Laws  1872;  that 
on  March  10, 1873,  the  electors  of  the  old  sub-district  number 
seven  met  and  duly  elected  their  officers,  and  named  their  district 
as  Independent  District  of  Fairview,  and  that  said  officers  are 
acting  and  are  in  possession  of  the  school  house;  that  the 
electors  of  old  sub-district  number  six  met  on  the  same  day, 
at  one  o'clock,'  p.  m.,  elected  three  directors,  the  defendants 
herein,  and  named  their  territory  "  The  First  District  of  Van 
Buren  Township;  "  that  said  defendants,  claiming  to  be  officers 
of  the  territory  of  both  old  sub-districts,  are  about  to  take  for- 
cible possession  of  said  school  house,  and  remove  it  to  the  ter- 
ritory of  old  number  six,  and  take  the  same  over  the  cultivated 
grounds  of  plaintiffs.  They  ask  an  injunction,  and  that  it  be 
made  perpetual.  A  temporary  injunction  was  duly  allowed, 
and  served. 

The  defendants,  by  answer,  admit  the  residence,  etc.,  of 
plaintiffs,  that  the  school  house  is  a  good  one,  and  they  are 
about  to  remove  it,  but  not  out  of  number  seven,  nor  across 
plaintiff's  lands  at  all;  and  that  all  districts  became  indepen- 
dent as  stated;  that  all  the  electors  in  new  number  seven  met 
at  the  time  stated,  one  o'clock,  p.  m.,  March  10, 1873,  and 
elected  officers  as  stated,  and  that  the  new  independent  dis- 
trict had  less  tlian  three  hundred  inhabitants;  that  plaintiffs 
met  without  notice,  and  elected  themselves  as  officers.  They 
allege  as  to  their  meeting  on  January  25, 1873,  that  they  were 
called  by  their  president  to  change  the  boundaries,  though  the 
records  do  not  show  the  call;  they  admit  the  change  as  stated 
by  plaintiffs.  On  this  answer  they  moved  a  dissolution  of 
the  injunction,  which  was  granted.    The  plaintiffs  appeal. 

Woodin  ds  McJunkiriy  for  appellants. 

Machey  cfe  Domielly  for  appellees. 

Cole,  J. — The  whole  question  of  the  right  of  the  defendants 
to  control  or  remove  the  school  house,  depends  upon  the  valid- 
ity of  the  meeting  held  on  the  25th  day  of  January,  1873. 
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The  plaintiffs  allege  that  the  directors  met  on  their  own  motion 
at  a  special  meeting,  without  being  called  together  for  any 
purpose,  and  without  being  petitioned  or  requested  so  to  do- 
The  answer  "alleges  that  the  board  met  January  25,  18T3, 
being  called  together  by  order  of  the  president  to  change  the 
boundaries  of  sub-districts,  that  the  records  do  not  show  said 
call,  but  the  same  was  in  fact  made,  and  all  the  enb-di  rectors 
were  present."  This  answer  will  not  justify  the  dis&oliition 
of  the  injunction.  It  does  not  show  what  the  call  was,  what 
length  of  notice  was  given,  to  whom  it  was  given,  and  the 
exhibit  of  the  proceedings  of  the  meeting,  accompanying  the 
answer,  shows  that  only  a  part  of  the  sub-directors  were  pres- 
ent. The  defendants  claim  the  right  to  remove  the  school 
hoase  by  virtue  of  this  meeting,  and  it  was  their  duty  to  show 
a  clear  right.  This  they  have  failed  to  do.  Tiiey  may  be 
able  upon  the  trial  to  do  so;  and  for  this  showing  an  oppor- 
tunity will  be  afforded.  But  till  they  do  it,  or  the  plaintiffs 
fail  upon  a  trial  to  make  their  case,  the  injunction  must  be 

continued. 

Eevebsed. 


Kennedy  v.  Stranahan  et  al. 


Trust :  judicial  sale.  At  a  sheriff  *8  sale  of  land  under  a  judgment 
in  £3Eivor  of  H,  it  was  bid  off  in  the  name  of  his  widow,  in  trust  for  the 
estate,  in  accordance  with  an  arrangement  between  her  and  the  admin- 
istrator of  H,  and  she  received  a  certificate  of  purchase,  pajing  nothing-^ 
however,  but  sheriff  *s  costs  and  attorney's  fees:  Held,  that  she  was  not 
entitled  to  ai  deed. 

. .  PRAcncB.    In  an  action  by  the  widow  to  compel  the 

aheriff  to  execute  to  her  a  deed,  in  which  it  appeared  that  the  land  &old 
nnder  execution. had  been  contracted  by  titie  bond  to  the  jadgment 
defendant  but  not  conveyed,  and  that  redemption  bad  been  tendered, 
and  the  action  was  docketed  as  a  chancery  cause:  Heldy  that  the  court 
should  have  rendered  complete  relief  by  joining  all  necessary  parties, 
(nrdeiing  a  conveyance  to  the  judgment  defendant,  and  reimbursing  the 
taroitee  for  the  costs  paid  by  her. 
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Appeal  from  Keokuh  Circuit  Covrt. 

"Wednesday,  Septembeb  23. 

This  is  a  proceeding  for  a  mandamus  to  compel  the  defend- 
ant, Stranahan,  as  sheriff  of  Keokuk  county,  to  execute  a 
sheriff's  deed  for  certain  real  estate  sold  subject  to  redemption, 
and  for  which  a  certificate  was  issued  to  the  plaintiff.  The 
defendant  J.  A.  Hurt,  as  administrator  of  the  estate  of  L.  H. 
Hurt,  deceased,  was  made  a  defendant  upon  the  order  of  court. 
The  defendant  denied  the  plaintiff's  right  to  the  conveyance. 
The  cause  was  tried  to  the  court,  who  foimd  and  stated  his 
conclusions  of  fact  and  law,  and  thereon  rendered  judgment 
for  defendant.    The  plaintiff  appeals. 

Harried  &  Fonda^  Woodin  <&  McJunkin^  for  appellant. 

C.  G.  Johnston^  and  Mackey  <&  Donnelly  for  appellees. 

Cole,  J. — The  facts  founded  by  the  court  are  substantially 
these:  1.  That  on  January  9,  1868,  L.  H.  Hurt  owned  the 
land  in  controversy,  and  sold  it  to  J.  H.  Jordan  for  $3,100, 
and  took  $100  in  cash  and  Jordan's  three  notes  for  $1,000 
each,  payable  in  one,  two  and  three  years,  and  gave  his  bond 
to  convey  upon  payment  of  the  notes.  2.  That  Hurt  died 
before  the  maturity  of  the  notes,  and  defendant  J.  A.  Hurt 
was  duly  appointed  administrator  in  Menard  county,  Illinois, 
where  the  administrator,  the  deceased,  and  plaintiff,  who  is 
widow  of  the  deceased,  but  since  re-married,  all  formerly 
resided,  and  the  first  and  last  named  still  reside.  3.  That  the 
defendant  J.  A.  Hurt  was  never  re-appointed  in  this  State,  but 
recovered  judgment  by  default  against  Jordan  on  the  notes  for 
the  balance  due,  August  31, 1871,  for  $1,998.48  and  costs. 
4.  That  Jordan  duly  elected  to  have  the  land  sold  subject  to 
redemption,  and  it  was  so  sold  February  16, 1872,  for  $2,133.26, 
and  a  certificate  of  sale  was  issued  to  plaintiff.  5.  That  it  was 
arranged  before  the  sale  between  the  plaintiff  and  the  admin- 
istrator that  the  land  should  be  bid  off  in  plaintiff's  name,  to 
be  held  by  her  in  trust  for  the  estate,  it  being  understood  that 
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it  would  be  redeemed,  and  the  administrator  supposing  it 
would  be  improper  for  him  to  bid  it  off  in  his  name:  the 
plaintiff  never  paid  anything  except  the  sheriff's  costs  and  the 
attorney's  fee  for  procuring  the  judgment,  amounting  to  $119. 
6.  That  prior  to  January,  1873,  Jordan,  with  the  administra- 
tor's consent,  assigned  the  bond  for  title  to  J.  P.  Hall,  as 
secnrity  for  a  debt,  and  it  was  agreed  by  all  that  he  was  to 
redeem  the  land.  7.  That  in  February,  1873,  Hall,  with  notice 
to  the  administrator,  deposited  the  money  necessary  to  redeem^ 
in  the  bank  at  Petersborougli,  Illinois,  subject  to  the  order  of 
the  administrator,  upon  the  delivery  of  a  proper  deed  convey- 
ing the  land.  8.  The  administrator  was  willing  and  anxious 
to  have  the  land  redeemed,  and  wrote  to  his  attorney  in  Iowa 
for  information  as  to  making  the  deed,  and  its  form.  9. 
Plaintiff's  husband,  who  had  been  acting  as  her  agent  in  the 
premises,  informed  the  administrator  that  plaintiff  did  not 
desire  to  keep  the  land,  and  would  sign  the  deed,  and  for  him 
to  go  on  with  Hall  in  his  arrangements  to  redeem;  and  both, 
the  administrator  and  Hall  had  reason  to  believe  that  plaintiff 
desired  to  have  the  land  redeemed.  10.  That  before  the  deed 
was  executed,  and  while  the  money  to  redeem  was  on  deposit, 
the  time  for  redemption  expired,  and  immediately  thereafter 
plaintiff's  husband  came  to  Iowa  and  demanded  the  deed  of 
the  sheriff,  and  being  refused,  brought  this  action.  11.  That 
the  administrator  was  made  a  party  by  order  of  court,  and  by 
agreement  of  parties  the  cause  was  docketed  as  a  chancery 
action  and  tried  by  the  second  method.  12.  The  administrator 
now  has  the  money,  but  with  the  understanding  that  it  is  to 
be  returned  if  the  title  cannot  be  made  to  Hall  or  Jordan. 
13.  That  the  present  value  of  the  land  is  $5,000.00. 

We  need  not  state  the  conclusions  of  law  found  by  the  Cir- 
cuit Court.  Probably  we  could  not  agree  fully  with  the  several 
conclusions  of  law,  whereby  that  court  came  to  its  final  judg- 
ment against  the  plaintiff;  while  we  do  agree  substantially 
with  the  judgment. 

The  finding  of  fact  that  the  plaintiff's  husband  was  acting 
as  agent  for  her  in  the  premises,  is  not  unwarranted,  in  view 
of  all  the  facts  and  the  testimony;  but  if  this  were  not  so,  it 
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would  not  affect  our  final  conclusion.  In  our  view,  the  fact 
1.  trust:  ju-  ^^^^^  by  the  court  which  is  abundantly  sustained 
diciai  sale.  y^y  ^j^^  evidence,  and  indeed  is  not  controverted  in 
argument  by  appellant's  counsel,  that  the  land  was,  by 
arrangement  between  plaintiff  and  the  administrator,  bid  off 
in  the  name  of  plaintiff  in  trust  for  the  estate,  and  this  because 
•  the  administrator  supposed  it  was  improper  to  bid  it  off  in  his 
own  name,  together  with  the  fact  that  plaintiff  has  not  paid 
for  the  land,  nor  the  amount  bid  for  it,  is  abundant  reason  for 
sustaining  the  final  conclusion  or  judgment  of  the  Circuit 
Court.  It  is  clear  from  these  two  facts  alone,  that  the  plain- 
tiff is  not  entitled  to  a  shei'iff's  deed  for  the  land  in  contro- 
versy, either  at  law  or  in  equity.  The  fact  that  the  defendant, 
Hurt,  has  not  been  re-appointed  administrator  in  this  State, 
does  not  render  the  judgment  in  his  favor  invalid,  nor  help 
plaintiff's  case.    But  he  should  so  quality  at  once. 

But  it  further  appears  that  the  parties  agreed  that  the  cause 
should  be  docketed  as  a  chancery  action,  and  tried  by  the  sec- 

2  . .  ond  method.    It  being  thus  in  a  court  of  equity, 

practice.  \i  geems  to  US  that  the  court  should  have  rendered 
full  and  complete  relief.  The  court  should  have  ordered  a 
conveyance  of  the  land  to  be  made  to  Hall;  and  if,  for  this 
purpose,  other  persons  were  necessary  parties,  they  should  be 
ordered  to  be  made  parties.  The  redemption  should  be 
declared  effectual,  and  the  plaintiff  should  be  first  repaid  out 
of  the  redemption  money,  the  amount  advanced  by  her. 

The  judgment  denying  to  plaintiff  the  right  to  the  sheriff's 
deed  is  affirmed,  and  the  cause  is  remanded  with  directions  to 
proceed  and  award  full  relief,  as  above  indicated. 

Affirmed,  but  remanded  for  further  proceedinqs. 
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Bellows  v.  Todd. 

1.  Poblio  laandB:  homestead  and  pbb-ehftion  riohts:  effect  of 
CERTTFiCATiON.  The  caidfication  of  public  lands  to  a  state,  under  the 
act  of  Congress  of  August  8, 1846,  amounts  to  a  reservation  of  the  lands 
from  entry  or  sale,  and  they  cannot,  after  the  date  of  the  certification, 
be  entered  under  the  homestead  or  pre-emption  acts. 

2. :  :  STATUTE  OF  LnfiTATiOHS.  The  »fcatate  of  limita- 
tions does  not  operate  in  iia.Yor  of  one  who  enters  upon  land  for  the  pur« 
pose  of  pre-empting  it  or  taking  a  homestead  thereon,  since  no  length 
of  mere  naked  possession  for  such  purpose  would  establish  a  title  against 
the  United  States. 

3.  Corporations:    powers  of  dibbctors:    coNVBrANCE.    The  direc- 

tors of  a  corporation  may  authorize  a  conveyance  of  real  estate  at  a 
meeting  held  outside  of  the  state  from  whieh  it  derives  its  charter.  Im 
the  exercisei  of  this  power  they  act,  not  as  the  corporation,  but  in  the 
d^Acity  of  its  agents. 

4.   :    ttti^:    misuser.    Irregularities  in  the  manner  of  transaeting 

the  corporate  business  cannot  be  showain  an  action  to  which  the  cor- 
poration is  not  a  party,  for  the  purpose  of  defeating  a  title  derived 
through  the  corporation. 

5.  Title :    recovery  of  real  property.    In  an  action  for  the  recovery 

of  real  property,  the  plaintiff  must  rely  upon  the  strength  of  his  own 
title. 

Appeal  from  Humboldt  District  Court. 

Wednesday,  Sefhembeb  23. 

The  plaintiff,  on  the  lOth  day  of  May,  1870,  filed  in  the 
Humboldt  District  Court  his  petition  alleging  that  he  was  th^ 
owner  in  fee  and  entitled  to  the  immediate  possession  of  lots 
numbered  three  and  four,  and  the  west  half  of  the  southeast 
quarter  of  section  27,  township  92,  north,  of  range  28,  west, 
and  that  he  was  unlawfully  kept  out  of  possession  of  the  same 
by  the  defendant,  and  praying  judgment  for  the  possession 
and  for  damages.  Notice  of  the  commencement  of  the  action 
was  served  on  defendant  on  the  18th  day  of  May,  1870. 

The  deien<iant  lor  answer  denied  the  allegations  of  the  peti- 
tion, and  alleged  that  he  is  the  owner  of  the  property  claimed ; 
that  he  settled  upon  the  premises  under  the  pre-emption  and 
Vol.  XXXIX. — 14 
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homestead  laws  of  the  United  States  in  1860;  that  he  has  in 
all  respects  complied  with  the  same,  and  is  now  in  possession 
of  said  land  in  virtue  of  such  settlement  and  entry.  That  he 
settled  upon  said  land  more  than  ten  years  prior  to  the  com- 
mencement of  this  action,  under  a  title  adverse  to  that  of 
plaintiff,  and  that  this  action  accrued  more  than  ten  years 
prior  to  the  commencement  thereof. 

On  the  28th  of  March,  1872,  defendant  filed  an  amended 
and  substituted  answer,  alleging,  in  addition  to  the  defenses 
before  interposed,  in  substance,  that  the  title  of  plaintiff  is 
derived  through  the  Des  Moines  Navigation  and  Railroad 
Company,  an  association  claiming  to  have  been  incorporated 
under  the  laws  of  the  State  of  Iowa,  but  that  it  was  not  in  fact 
incorporated ;  that  it  was  composed  entirely  of  persons  who 
were  at  no  time  citizens  or  residents  of  the  State  of  Iowa; 
that  all  their  acts  of  incorporation  were  di^ne  in  the  city  of 
New  York;  that  the  association  did  not,  previous  to  com- 
mencing business,  adopt  articles  of  incorporation  and  cause 
the  same  to  be  recorded  in  the  county  where  its  principal 
place  of  business  was  to  be.  That  the  conveyance  under  which 
plaintiff  claims  to  have  derived  title  from  said  corporation  was 
executed  by  the  president  and  treasurer  thereof,  at  the  city  of 
New  York,  and  that  no  resolution  or  order  authorizing  such 
conveyance  was  made  by  its  board  of  directors  in  the  State  of 
Iowa,  nor  was  the  same  in  any  other  manner  authorized  by 
any  act  of  said  pretended  corporation. 

That  on  the  8th  day  of  August,  1846,  Congress  made  a 
grant  of  lands  to  the  Territory  of  Iowa,  to  aid  in  the  improve- 
ment of  the  Des  Moines  River,  and  on  the  9th  day  of  June, 
1854,  the  commissioner  of  the  Des  Moines  River  improve- 
ment, without  any  authority,  made  a  contract  with  the  Des 
Moines  Navigation  and  Railroad  Company,  whereby  said 
company  were  to  receive  said  lands  for  certain  work  to  be  done 
on  the  river  by  said  company;  that  the  Greneral  Assembly  of 
Iowa  settled  with  said  company  in  March,  1858,  and  on  the 
2d  of  May,  1858,  the  Governor,  in  pursuance  of  such  settle- 
ment, conveyed  said  lands  to  said  company;  that  on  the  29th 
day  of  March,  1861,  the  Congress  of  the  United  States,  by 
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joint  resolution,  released  to  the  State  of  Iowa  all  the  title 
which  the  United  States  then  retained  in  said  land  for  the 
benefit  of  the  hona  fide  purchasers  thereof,  including  this 
defendant;  that  on  the  30th  day  of  March,  1866,  the  General 
Assembly  of  Iowa  appointed  a  commissioner  to  adjust  the 
claims  of  the  Des  Moines  Navigation  and  Railroad  Company 
and  defendant  and  others  to  said  lands,  and  that  on  the  30th 
day  of  Jane,  1866,  final  adjustment  was  had,  whereby  the 
lands  in  question  were  excluded  from  the  grant  of  March  2d, 
1861,  on  account  of  the  claim  of  defendant,  and  other  lands 
were  certified  to  the  State  in  lieu  thereof,  which  adjustment 
was  confirmed  by  the  State  in  March,  1868,  and  by  the  Con- 
gress of  the  United  States  in  March,  1871,  and  therefore  the 
title  of  defendant  is  paramount  to  that  of  plaintifi*. 

Plaintiff  offered  in  evidence,  amongst  others,  the  following 
items  of  proof: 

1.  A  certified  copy  of  the  articles  of  incorporation  of  the 
Des  Moines  Navigation  and  Railroad  Company,  dated  May 
6th,  1854. 

2.  The  duly  certified  copy  of  the  contract  between  the 
State  of  Iowa  and  said  company,  dated  June  19th,  1854, 
whereby  said  company  undertook  to  make  and  finish  the 
improvement  of  the  Des  Moines  River,  and  the  State  under- 
took and  agreed  on  its  part  to  sell  and  convey  to  said  company 
all  of  the  lands  donated  to  the  State  of  Iowa  for  the  improve- 
ment of  the  Des  Moines  River,  by  an  Act  of  Congress  of' 
August  8th,  1846,  and  remaining  unsold  by  the  State  on  the 
23d  day  of  December,  1853. 

3.  The  joint  resolution  of  the  General  Assembly  of  Iowa, 
containing  propositions  for  a  settlement  with  the  Des  Moines 
Navigation  and  Railroad  Company,  approved,  March  23,  1858. 

4.  A  duly  certified  list  of  lands  in  odd  numbered  sections, 
above  the  Raccoon  Fork,  and  within  five  miles  of  the  Des 
Moines  river  so  far  as  the  surveys  have  progressed,  falling  to 
the  State  of  Iowa  under  the  act  of  the  8th  August,  1846,  as 
coustrued  by  the  Secretary  of  the  Treasury  in  his  letter  of  the 
2d  of  March|  1849,  which  list  embraced  the  lands  in  contro- 
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versy,  and  was  approved  by  the  Secretary  of  the  Interior,  on 
the  17th  day  of  December,  1853. 

6.  A  letter  of  R  M.  Young,  CominisBioner  of  the  General 
Land  OAce  of  the  United  States,  to  tho  Secretary  of  the  Boar4 
of  Public  Works  in  Iowa,  announcing  the  opinion  o£  the 
General  Land  Office,  that  the  State,  under  the  act  of  8th  of 
August,  1846,  is  entitled  to  the  alternate  sections  within  five 
miles  of  the  Des  Mcrines  river,  throughout  the^  whole  extent  of 
that  river,  within  the  limits  of  Iowa. 

6.  A  certified  copy  of  a  letter  from  R.  J.  Walker,  Secre- 
tary of  the  Treasury  of  the  United  States,,  to  the  members  oi 
both  houses  of  Congress  from  Iowa,  and  to  Richard  M.  Young, 
Commissioner  of  the  General  Land  Office,  dated  March  2d, 
1849,  and  announcing  the  opinion  that  the  grant  of  8th  of 
August,  1846,  extends  on  both  sides  of  the  river,  from  its 
source  to  its  mouth,  but  not  to  lands  on  the  river,  in  the  State 
of  Missouri. 

7.  The  letter  of  R.  M.  Young,  Commissioner  of  the  Gen- 
eral Land  Office,  to  the  Register  and  Receiver  of  the  United 
States  Land  Office  at  Iowa  City,  dated  June  1st,  1849,  advising 
them  that  the  Secretary  of  the  Treasury  had  decided  that  the 
grant  to  the  State  of  Iowa,  under  the  act  of  the  8th  of  August, 
1846,  extended  along  the  Des  Moines  river  to  its  source,  and 
that  it  did  not  stop  at  the  Raccoon  Fork,  as  the  General  Land 
Office  had  previously  decided,  and  directing  them  to  withhold 
from  sale  all  lands  situated  in  the  odd  numbered  sections, 
within  live  miles  on  each  side  of  the  river,  above  the  Raccooa 
forks. 

8.  A  letter  of  John  Wilson,  Commissioner  of  the  General 
Land  Office,  to  the  Register  of  the  Land  Office  at  Fort  Des 
Moines,  dated  January  7th,  1854,  and  one  to  George  Gillaspy, 
Register  of  the  State  Land  Office,  at  Ottumwa,  dated  January 
6th,  1854,  transmitting  lists  embracing  the  lands  in  contnv 
versy,  as  falling  to  the  State  of  Iowa,  under  the  act  of  8th  of 
August,  1840,  as  construed  by  the  Secretary  of  the  Treasury  in 
his  letter  of  2d  March,  1849,  and  of  the  Secretary  of  the  Inte- 
rior, of  the  29th  October,  1851,  approved  by  the  Secretary  of 
the  Interior  on  the  17th  day  of  December,  1863. 
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9.  A  letter  of  J.  M.  Edmonds,  Commissioner  of  the  Gren- 
eral  Land  OflBce,  dated  June  26th,  1862,  an(f  addressed  to  the 
Governor  of  lowii.  This  letter  calls  attention  to  the  fact  that 
the  decision  of  the  Supreme  Court  of  the  United  States,  at  the 
December  Term,  1859,  restricts  the  act  of  1846  to  lands  lying 
below  the  mouth  of  Raccoon  Fork,  and  abnegates  the  claim 
of  the  State  to  lands  lying  above  that  point,  and  that,  under 
said  decision  the  Secretary  of  the  Interior  has  held,  that  the 
alternate  odd  numbered  sections,  falling  within  the  six  and 
fifteen  mile  limits  of  the  railroads,  where  they  traverse  the 
tegion  of  the  Des  Moines  river,  above  the  mouth  of  the  Rac- 
coon Fork  thereof,  would  enure  to  the  State  under  the  act  of 
15th  May,  1856,  to  aid  in  the  construction  of  said  roads. 

The  letter  recites  the  joint  resolution  of  Congress  of  the  2d 
March,  1861,  declaring,  "  tKat  all  the  title  which  the  United 
Statee  still  retain  in  the  tradts  of  land  along  the  Des  Moines 
river,  and  above  the  mouth  of  the  Raccoon  Fork  thereof,  in 
the  State  of  loWa,  which  have  been  certified  to  the  State 
improperly,  by  thi»  Department  of  the  Interior,  as  part  of  the 
grant  by  Congress,  approved  August  eighth,  eighteen  hundred 
and  forty-six,  and  which  is  now  held  by  bona  fide  purchasers 
mider  the  State  of  Iowa,  be,  and  the  same  is,  hereby  relin- 
qxuBhed  to  the  State  of  Iowa,"  and  requests  that  the  General 
Land  Oflice  be  furnished  with  a  list  of  the  tracts  of  land 
referred  to  in  said  resolution,  held  by  horui  fide  purchasers  of 
the  State  of  Iowa,  on  the  2d  of  March,  1861. 

10.  A  list  of  the  Governor,  furnished  in  reply  to  Commis- 
sioner Edmonds'  letter,  embracing  the  lands  in  controversy, 
and  showing  that  they  were  patented  to  the  Des  Moines  Nav- 
igation and  Railroad  Company,  May  3d,  1858. 

11.  A  deed  from  the  State  of  Iowa  to  the  Des  Moines  Navi- 
gation and  Railroad  Company,  dated  May  3d,  1858,  conveying 
a  large  quantity  of  lanJ,  which  embraces  the  land  in  contro- 
versy. 

12.  A  deed  of  the  Des  Moines  Navigation  and  Railroad 
Company,  executed  March  9th,  1861,  conveying  lots  three  and 
four,  in  controversy  herein,  to  Robert  J.  Hubbard. 

18.    A  deed  from  said  Navigation    Company,  executed 
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December  14th,  1868,  conveying  to  E.  B.  Litchfield,  the  SEJ 
of  section  27,  township  92,  range  28. 

14.  The  deed  of  E.  C.  Litchfield  and  wife  to  plaintiff,  exe- 
cuted February  24th,  1870,  conveying  lots  number  three  and 
four,  described  in  the  petition. 

15.  The  deed  of  E.  B.  Litchfield  and  wife  to  plaintiff,  exe- 
cuted February  11th,  1870,  conveying  the  W^,  SEJ  of  section 
27,  in  petition  described. 

Defendant  proved  that  he  settled  upon  the  land  in  1860, 
and  that  he  has  remained  in  possession  ever  since.  That  he 
went  on  the  land  as  apreemptor,  and  occupied  it  as  such  until 
after  the  passage  of  the  homestead  law,  when  he  surrendered 
his  preemption  certificate,  and  entered  it  under  the  homestead 
afet,  and  received  his  final  certificate  in  June,  1868.  That  he 
has  cultivated  it  under  his  entry,  plowed  some  fifty  acres,  and 
erected  a  frame  dwelling,  cellar  and  outhouses,  and  that  plain- 
tiff had  knowledge  of  these  facts. 

In  rebuttal  plaintiff  introduced  a  letter  of  Joseph  Wilson, 
Commissioner  of  the  General  Land  Office,  to  the  Kegister  and 
Receiver  of  the  Fort  Dodge  Land  Office,  dated  January  16th, 
1869,  cancelling  the  homestead  entry  of  defendant,  for  conflict 
with  the  Des  Moines  River  Grant  of  1846,  and  joint  resolu- 
tion of  Congress  of  March  2,  1861,  and  a  certified  copy  of 
defendant's  homestead  entry,  from  the  homestead  raster  in 
the  Fort  Dodge  Land  Office,  showing  a  cancellation  of  such 
entry.  Defendant  proved  that  he  had  no  knowledge  of  the 
cancellation  until  the  commencement  of  this  action  on  the  18th 
of  May,  1870. 

There  was  a  jury  trial  and  a  verdict  and  judgment  for  defend- 
ant. Plaintiff  appeals.  This  case  was  before  us  on  a  former 
occasion.    See  34  Iowa,  18. 

Theo,  Hawleyy  for  appellant. 

Galvsha  ParsonSy  for  appellee. 

Day,  J. — I.    The   court  gave  the  following  instructions 
asked  by  plaintiff: 
1.    "If  the  jury  find  from  the  evidence  tiiat  the  land  in 
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controversy  was  certified  to  the  State  of  Iowa  in  1853  under 
L  PUB  I.I  c  ^^^  ^^*  ^^  Congress  of  August  S,  1846,  then  tbat 
Sead'  a  uT'  Certification  was  a  reservation  of  the  lands  con- 
Sg:hto?  effect  of  Gained  in  such  lists,  and  the  same  could  not  be 
certiflcaUon.  entered  under  the  preemption  or  homestead  acta 
by  the  defendant. 

2.  "  If  the  jury  find  from  the  evidence  tbat  the  lands  in 
controversy  were  certified  to  the  State  of  Iowa  by  the  Secre- 
tary of  the  Interior  of  the  United  States,  in  December,  1853, 
under  the  Act  of  Congress  of  August  8,  1840,  the  defendant 
could  not,  after  the  date  of  such  certification,  acquire  a  preemp- 
tion right  to  the  same  or  enter  the  same  under  the  homestead 
act. 

3.  "If  the  jury  find  from  the  evidence  that  the  landis  in 
controversy  were  certified  to  the  State  of  Iowa  in  1853,  under 
the  Act  of  Congress  of  8th  Angust,  1846,  and  that  the  same 
have  been  conveyed  by  the  State  of  Iowa  to  the  Des  Moines 
Navigation  and  Railroad  Company,  and  by  said  company  con- 
veyed to  plaintifl^'s  grantors,  and  by  them  to  the  plaintifl:*  in 
this  action,  then  the  plaintiff  is  entitled  to  recover  in  this 
action." 

That  these  instructions  are  proper  was  held  upon  the  former 
appeal.  It  was  for  a  refusal  to  give  them,  in  cooneetion  with 
other  errors,  that  the  cause  was  before  reversed.  See  34  Iowa, 
18. 

Plaintiff  requested  the  court  to  give  the  jury  the  following 
instructions: 

8.  **The  plaintiff  in  this  action  claims  title  to  the  land  des- 
cribed in  his  petition  under  conveyances  from  the  grantees  of 
the  Des  Moines  Navigation  and  Railroad  Company,  and  the 
defendant,  as  one  ground  of  his  defense,  alleges  tlmt  he  has  Ijeen 
in  the  continuous  occupation  and  possession  of  said  land  for 
ten  years  prior  to  the  commencement  of  this  action,  and  that 
by  reason  of  such  occupation  and  possession  his  title  is  Biipe- 
rior  and  paramount  to  that  of  the  plaintift';  but  if  the  jury 
find  from  the  evidence  that  this  land  was  certified  to  the  State 
of  Iowa  imder  the  Act  of  Congress  of  August  8,  1846,  and 
has  been  conveyed  by  the  State  to  the  Des  Moines  Navigation 
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and  Bailroad  Company,  under  which  plaintiff  holds,  then  the 
State  having  acquired  title  to  said  land  by  the  joint  resolution 
of  Congress  of  March  2, 1861,  the  title  of  the  State,  so  acquired, 
enured  to  the  benefit  of  said  company  and  its  grantees  and  the 
plaintiff,  and  if  this  action  was  commenced  within  ten  years 
from  the  date  of  the  passage  of  said  joint  resolution,  then  the 
plaintiff  is  entitled  to  recover  in  this  action,  notwithstanding 
the  alleged  occupation  and  possession  of  defendant." 

The  court  refused  to  give  this  instruction.  Plaintiff  excepted, 
and  assigns  the  refusal  as  error. 

Having  instructed  the  jury  that  if  the  lands  in  controversy 

were  certified  to  the  State  under  the  Act  of  Congress  of  August 

2. :  — :  8th,  1846,  they  could  not  be  entered  under  the 

status  oi  .  ,  1  1 

UmitaUong.     preemption  or  homestead  acts,  the  court  must 

have  refused  this  instniction  upon 'the  ground  that,  although 
the  land  could  not  be  preempted  or  homesteaded,  yet  that  the 
statute  of  limitations  would  begin  to  nin  in  favor  of  one  enter- 
ing for  the  purpose  of  preempting  or  taking  a  homestead. 
This  view  cannot  be  sound.  An  entry  to  preempt  a  home- 
stead presupposes  the  title  to  be  in  the  United  States.  From 
this  fact  the  entry  derives  all  its  force  and  vitality.  But  a 
mere  possession  for  the  purpose  of  homesteading  or  preempt- 
ing, however  long  continued,  could  not  ripen  into  a  title  against 
the  United  States.  Nullum,  tempus  occv/rrit  regi.  See  The 
County  of  Des  Moines  v.  Harker^  34  Iowa,  84,  and  cases 
cited.  When  the  resolution  of  March  2,  1861,' was  passed, 
the  title  of  the  United  States  was  not  affected  by  the  possess- 
ion of  the  defendant,  and  by  tliat  resolution  the  title  of  the 
United  States,  unlimited  and  unqualified,  passed  to  the  State  of 
Iowa.  The  very  most  that  can  be  claimed  for  defendant  is 
that  the  statute  of  limitations  began  to  run  on  the  2d  of  March, 
1861. 

And,  under  the  fects  of  this  case,  it  is  very  doubtful  whether 
the  statute  began  to  run  then.  The  defendant  makes  no  proof 
of  any  claim  of  right,  or  color  of  title  other  than  his  mere 
naked  possession  and  making  of  improvements  for  the  pur- 
pose of  homesteading.  We  have  seen  that  in  virtue  of  this 
possession  the  statute  did  not  run  against  the  United  States^ 
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It  is  difficult  to  eonoeive  how  such  poBsession,  which  derives 
all  its  force  and  vitality  from  the  supposition  that  the  title 
is  in  the  United  States,  can,  when  the  title  passes  from  the 
United  States,  furnish  such  claim  of  right  or  color  of  title  as 
to  support  the  plea  of  the  statute  of  limitations.  But  this 
point  we  need  not  determine,  for  the  action  was  commenced 
within  ten  years  from  the  2d  of  March,  1861. 

That  the  title  which  the  State  acquired  under  the  resolution 
of  March  2, 1861,  enured  to  the  benefit  of  the  Des  Moines 
Navigation  Company  and  its  grantees,  under  the  circum- 
stances set  forth  in  the  instruction,  is  elemental.  Revision,  § 
2210;  Code,  §  1931.  The  court  erred  in  refusing  to  give  this 
instruction.  The  seventh  and  twelfth  instructions  asked  and 
refused  embody  the  same  principle,  substantially,  as  the  eighth. 
There  is  no  reason  for  tbeir  refusal;  but  if  the  eighth  had 
been  given,  the  refusal  to  give  these  would  not  have  worked 
any  prejudice.  The  first  instruction  given  at  the  instance  of 
defendant  is  in  direct  confiict  with  the  eighth  asked  by  plain- 
tiff.    The  giving  of  it  was  error. 

11.  The  plaintiff  asked  the  court  to  instruct  as  follows: 
4.  "  While  corporations  organized  under  the  laws  of  this  State 
are  required  to  do  certain  acts  specified  in  the  statute,  yet  the 
fact  whether  or  not  they  have  done  said  acts,  cannot  be 
inquired  into  in  an  action  of  this  kind;  and  the  rights  of  third 
persons  dealing  with  such  companies  cannot  be  prejudiced  by 
any  failure  of  such  companies  to  do  such  acts." 

This  the  court  gave  with  the  following  modification:  "It 
must  appear  from  such  acts  that  the  Des  Moines  Navigation 
Company  have,  within  this  State,  authorized  the  conveyance 
of  real  estate."    This  modification  plaintiff  assigns  as  error. 

The  articles  of  incorporation  of  the  Des  Moines  Navigation 

and  Railroad  Company  provide  that  its  principal  place  of 

a  coBPORA-    transacting  its  business  shall  be  at  Ottumwa,  with 

erof  direc-     an  office,  if  uecessarv,  at  Keokuk,  Fort  Des  Moines 

tors:  convey-  t   -^r        -rr     i  i      i  i  «.  . 

•nee.  and  New  York,  and  that  the  affairs  of  the  com- 

pany shall  be  conducted  by  the  president  and  board  of  direc- 
tory, consisting  of  nine  persons.  A  private  corporation,  whose 
charter  has  been  granted  by  one  state,  cannot  hold  meetings, 
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pass  votes,  and  exercise  powers  in  another  state.  It  can  have 
no  legal  existence  ont  of  the  boundaries  of  the  sovereignty  by 
which  it  is  created.  But  there  is  au  obvious  distinction 
between  a  corporation,  as  such,  holding  meetings,  passing 
votes,  and  exercising  corporate  powers  outside  the  boundaries 
of  the  state  of  its  creation,  and  the  making  of  a  contract  out- 
side such  state,  by  the  persons  intrusted  with  the  manage- 
ment of  the  affairs  of  such  corporation. 

Such  persons  are  not  the  corporation,  but  agents  of  the 
corporation.  That  a  corporation  may,  through  its  agents, 
make  a  valid  contract  in  a  state  other  than  that  of  its  creation 
was  determined  in  The  Bank  of  Augusta  v.  Earle^  13  Pet., 
521.  In  McCall  v,  Byram  Manufacturing  Co,^  6  Conn., 
458,  it  was  determined  that  the  directors  of  a  corporation 
chartered  by  the  State  of  Connecticut,  could  legally  appoint 
a  secretary  at  a  meeting  held  by  them  in  the  city  of  Xew 
York;  and  in  Arms  v.  Conant^  36  Vt,  743,  it  was  held  that, 
in  conferring  authority  upon  an  agent  to  execute  a  deed,  the 
directors  of  a  corporation  act  not  as  a  corporation,  but  as  agents 
of  the  coi-poration,  and  that  this  authority  may  be  conferred 
by  a  vote  passed  at  a  meeting  of  the  directors  without  the 
state  where  the  corporation  was  created  and  exists.  See 
Angell  &  Ames  on  Corporations,  sections  104  and  273. 

The  court  erred,  we  think,  in  the  modification  of  this 
instruction. 

III.  The  plaintiff  asked  the  court  to  instruct  as  follows: 
"  10.  The  plaintiff  claims  title  to  the  land  in  question  under 
conveyances  from  the  grantees  of  the  Des  Moines  Navigation 
and  Railroad  Company,  and   the  defendant,  by  his   fourth 

^  .  ^j^jg.  defense,  alleges  certain  acts  tending,  as  he  claims, 

misuser.  ^  impeach  the  incorporation  of  said  company 

and  their  mode  of  doing  business,  and  conveying  away  the 
lands  of  said  company,  but  the  State  having  recognized  said 
company  as  duly  incorporated,  and  their  articles  of  incorpo- 
ration having  been  admitted  in  evidence,  they  are  presumed 
to  have  been  duly  incorporated,  and  the  regularity  of  their 
mode  of  doing  their  business  cannot  be  inquired  into  in  this 
action.''    The  refusal  to  give  this  instruction  is  assigned  as 
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error.  It  ought  to  have  been  given.  The  articles  <5f  incor- 
poration were  introduced  in  evidence,  and  no  objection  is 
made  to  them  either  in  form  or  substance.  The  State  has  so 
far  recognized  the  validity  of  the  corporation  as  to  enter  into 
contracts  with  it,  and  convey  to  it  the  lands  in  controversy. 
Surely  no  mere  irregularity  in  the  mode  of  doing  the  corpor- 
ate business,  so  long  as  the  State  permits  the  corporate 
character  to  exist,  would  deprive  the  corporation  of  the  right  to 
hold  the  real  estate  conveyed  to  it,  or  of  the  power  to  alienate 
it  Evea  in  an  action  brought  by  a  corporation,  it  cannot  be 
shown  in  defense  that  the  charter  was  obtained  by  fraud,  nor 
that  the  plaintiff  has  forfeited  its  right  by  misuse  or  non-user. 
Advantage  of  such  forfeiture  can  be  taken  only  on  process  on 
behalf  of  the  State.  Angell  &  Ames  on  Corporations,  section 
636,  and  cases  cited.  A  fortiori^  in  an  action  to  which  the 
corporation  is  not  a  party,  brought  by  one  deriving  title 
through  the  corporation,  irregularities  in  the  mode  of  trans- 
acting the  corporate  business  cannot  be  shown  for  the  purpose 
of  defeating  such  title. 

IV.  The  court,  upon  request  of  defendant,  charged  as  fol- 
lows: "2.  The  defendant  further  asks  the  court  to  charge 
6. title:  re-  that  the  plaintiff  can  recover  only  upon  the 
reaipropdrty.  strength  of  his  own  title;  that  he  must  show  a 
documentary  title  by  deeds,  patents,  certificates  or  otherwise 
from  the  United  States  to  himself;  that  as  to  lots  3  and  4  he 
has  shown  no  such  title." 

This  instruction  is  sustained  by  the  evidence.  The  testi- 
mony shows  a  conveyance  of  lots  three  and  four  in  controversy 
from  the  Des  Moines  Navigation  and  Railroad  Company  to 
Eobert  J.  Hubbard,  and  a  conveyance  of  said  lots  from  Grace 
H.  and  K  C.  Litchfield  to  plaintiff.  But  no  conveyance  to 
Grace  H.  and  E.  C.  Litchfield  is  shown.  As  to  these  lots  the 
plaintiff  has  failed  to  show  title,  and  the  verdict  against  him 
is  right.  As  to  them  the  judgment  is  affirmed.  Respecting 
the  remainder  of  the  land  it  is 

Revebsed. 
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Henderson  v.  The  C.  R.   I.  &  P.  R.  Co. 

Bailroads : PBiVATfi  crossing:  nb^lioence.  When  a  railroad  com- 
pany has  provided  a  private  orosiiins,  and  supplied  the  necassa^y  gratee 
and  bars,  it  is  only  held  to  the  exercise  of  reasonable  diligence  and  care 
to  keep  them  closed;  and  it  is  not  rdsponsible  for  any  injury  sustained 
by  a  third  party,  which  is  occasioned  by  the  negligence  of  him  for  whose 
benefit  the  crossing  is  provided. 

Appeal  from  Polk  District  Court 

Wednesday,  September  23. 

Action  for  the  recovery  of  doable  the  value  of  a  mare  killed 
on  defendant's  road.  Jury  trial.  Verdict  and  judgment  for 
plaintiff  for  $270.  Defendant  appeals.  The  facts  are  stated 
in  the  opinion. 

Gatch^  Wright  <&  RunnelU^  for  appellant. 

Polky  Habiell  <&  Goode^  for  appellee. 

Day,  J. — ^The  Chicago,  Rock  Island  &  Pacific  Railroad  runs 
east  and  west  past,  and  immediately  south  of,  the  residence  of 
one  Lysander  Harvey.  The  Des  Moines  Valley  Railroad  runs 
about  seventy  feet  from,  south  of,  and  parallel  to,  the  Chicago, 
Rock  Island  &  Pacific.  The  public  highway  extends  along 
and  immediately  south  of  these  railroads,  and  crosses  them 
from  one  hundred  and  twenty-five  to  one  hundred  and  fifty 
yards  west  of  Harvey's  house. 

There  is  a  fence  on  the  north  of,  one  on  the  south  of,  and  one 
between  the  two  roads.  Harvey  has  a  private  crossing  over 
both  railroads  south  to  the  highway,  gates  for  that  purpose 
being  placed  in  these  fences.  An  open  lane  extends  from 
Harvey's  house  to  the  public  crossing.  Through  this  lane 
Harvey  can  reach  the  public  crossing  by  traveling  from  one 
hundred  and  twenty-five  to  one  hundred  and  fifty  yards.  The 
evidence  tended  to  show  that  the  gate  immediately  south  of 
Harvey's  house  was  almost  always  open,  and  that  the  animal 
in  question  reached  the  railroad  through  one  of  these  gates. 
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l^e  court  gave  the  following  instractions,  which  are  assigned 
as  error: 

'^7.  If  a  railroad  company  pnt  gates  or  bars  in  their  fence 
at  a  point  where  thej  have  a  right  to  fence,  for  the  accommo- 
dation of  a  private  individual,  the  company  assumes  that  the 
party  for  whose  benefit  such  gates  or  bars  are  pnt  in  will  be 
careful  and  diligent  in  keeping  the  same  closed;  if  he  fails  in 
this,  and  negligently  and  repeatedly  leaves  such  gates  or  bars 
open,  and  the  company  or  its  agents  have  knowledge  of  these 
figicts,  it  would  have  the  right,  and  it  would  be  its  duty,  to 
take  out  such  gates  or  bars  and  build  in  their  place  a  substan- 
tial fence;  and  if  they  fail  to  do  so  after  being  thus  advised, 
they  would  be  guilty  of  negligence,  and  if  the  stock  of  a  third 
party,  not  at  all  at  &ult  with  respect  to  such  gate  or  fence, 
gets  upon  the  track  of  the  company  through  such  gate  or 
bars,  and  is  injured  or  killed,  the  company  would  be  liable 
therefor." 

^^8.  The  law  requires  of  the  company  a  sufficient  fence, 
and  if  they  choose,  through  accommodation  to  another,  to 
permit  gates  or  bars  to  take  the  place  of  such  fence,  they 
should  see  to  it  that  such  gates  or  bars  are  kept  in  proper  con- 
dition and  shut,  and  if  the  party  for  whose  benefit  the  same 
were  put  in  does  not  keep  them  shut,  but  persistently  leaves 
them  open,  to  the  knowledge  of  the  company,  then  his  negli- 
gence becomes  their  negligence,  and  they  would  be  liable  for 
injury  sustained  by  a  third  party  on  account  of  the  insufficiency 
of  such  ti^ce  as  a  barrier  to  protect  stock." 

These  instructions,  in  the  broad  and  unqualified  sense  in 
which  they  express  the  law,  are  erroneous.  ^ 

The  Revision,  §  1329,  provides  that  "  when  any  person  owns 
land  on  both  sides  of  any  railroad,  the  corporation  owning 
such  railroad  shall,  when  required  so  to  do,  make  and  keep  in 
good  repair  one  causeway  or  other  adequate  means  of  crossing 
the  same."  In  Ora/y  v.  TJie  B.  A  M.  B.  B.  Co.,  37  Iowa, 
110,  we  held  that  where  a  railroad  intervenes  between  one's 
residence  and  the  highway,  he  is  entitled  to  an  adequate  means 
of  crossing  the  same.  The  statute  making  a  railroad  company 
absolutely  liable  for  all  ii\juries  resulting  from  a  failure  to 
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fence  at  all  points  where  it  haa  a  right  to  fence,  is  equivalent 
to  one  making  it  the  duty  of  a  railroad  to  fence  at  snch  points. 
These  duties  are,  to  a  certain  degree,  and' in  a  certain  sense, 
antagonistic.  Where  they  coexist  neither  can  be  as  perfectly 
discharged  as  if  the  other  were  not  required.  The  duty  which 
arises  out  of  these  requirements  is  like  a  resultant  motion  in 
physics,  which  takes  the  direction  of  neither  force,  but  one 
between,  and  dependent  upon,  both. 

A  fence  with  gates  and  bars,  in  the  nature  of  things,  cannot 
be  as  secure  as  an  unbroken  fence,  for  a  gate  is  more  liable  to 
be  left  open,  or  a  bar  to  be  left  down,  than  a  fence  is  to  be 
thrown  over.  And  a  crossing  which  can  be  used  only  by  open- 
ing gates  or  removing  bars  is  much  less  convenient  than  one 
to  which  there  are  no  obstructions.  And  yet  it  is  evident  that 
if  fences  must  be  built,  and  at  the  same  time  private  crossings 
must  be  furnished,  in  many  instances  gates  and  bars  must  be 
employed.  It  will  not.  do  to  say  that  the  whole  diflSculty  can 
be  obviated  by  the  use  of  cattle  guards  and  open  crossings. 
These  may  do  very  well  and  be  very  proper  in  some  places. 
And  under  certain  circumstances  it  may  be  the  duty  of  the 
company  to  provide  them,  liut  it  is  very  apparent  that  in  many 
cases  their  effect  would  be  to  throw  cultivated  land  open  to 
the  common. 

When  a  private  crossing  is  necessary  to  enable  a  proprietor 
to  reach  the  highway  or  adjacent  parts  of  his  own  premises, 
such  crossing  is  provided  for  the  accommodation  of  the  person 
for  whom  it  is  intended.  But  it  is  an  accommodation  which 
the  railroad  company  is  under  obligation  to  furnish.  When 
a  company  then  discharges  each  of  these  duties,  the  duty  to 
fence  and  the  duty  to  provide  a  private  crossing  in  a  manner 
as  perfect  as  either  can  be  reasonably  discharged  consistently 
with  the  observance  of  the  other,  what  further  is  required? 

The  seventh  instruction  declares  that  the  company  assumes 
tliat  the  party  for  whose  benefit  such  gates  or  bars  are  put  in 
will  be  diligent  and  careful  in  keeping  the  same  closed.  If  he 
fails  in  this,  and  negligently  and  repeatedly  leaves  such  gates 
or  bars  open,  and  the  company  has  knowledge  of  these  facts, 
it  would  be  its  duty  to  take  out  such  gates  or  bars,  and  build 
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in  their  place  a  substantial  fence;  and  if  it  failed  to  do  so 
after  being  thus  advised,  it  would  be  guilty  of  negligence. 
And  the  eighth  instruction  declares  that  the  company  should 
see  to  it  that  such  gates  or  bars  are  kept  in  proper  condition, 
and  shut;  and  if  the  party  for  whose  benefit  the  same  were 
put  in,  persistently  leaves  them  open  to  the  knowledge  of  the 
company,  his  negligence  becomes  its  negligence,  and  it  would 
be  liable  for  injury  sustained  by  a  third  party.  There  seems 
to  us  to  be  a  d3gr3e  of  inconsistency  in  imposing  the  general 
duty  to  provide  a  private  crossing,  which  in  many  instances 
requires  gates  or  bars,  and  at  the  same  time  holding  the  com- 
pany liable  for  the  negligence  of  the  person  for  whose  benefit 
the  bars  or  gates  are  furnished,  and  in  req[uiring  it,  at  its  peril, 
to  discontinue  the  crossing,  if  such  person  negligently  permits 
the  gates  or  bars  to  remain  open.  Under  such  circumstances, 
if  cattle  guards  and  an  open  crossing  could  properly  be 
employed,  it  might  become  the  duty  of  the  company,  in  order 
to  avoid  liability  to  third  parties,  to  provide  such  open  crossing. 
But  when  such  open  crossings  cannot  be  provided,  the  com- 
pany can  be  required  to  do  no  more  than  exercise  reasonable 
diligence  and  care  to  keep  the  bars  and  gates  closed.  Ayles- 
woHh  V.  a,  B.  I.  <b  P,  R  R.  Co.,  30  Iowa,  459.  And 
if,  notwithstanding  this  diligence  and  care,  a  gate  is  left 
open,  and  injury  results,  the  loss  must  be  borne  by  the  party 
whose  negligence  occasioned  it.  Russell  v.  Haiidy,  20  Iowa, 
219. 

If  a  railroad  company,  at  a  point  where  it  is  under  no  obli- 
gation to  provide  a  private  crossing,  furnishes  one  and  puts  in 
gates  and  bars  for  the  accommodation  of  a  party,  out  of  mere 
favor,  and  such  party  negligently  and  repeatedly  leaves  the 
gates  or  bars  open,  of  which  the  company  has  knowledge, 
there  would  be  great  justice  and  propriety,  under  such  cir- 
cumstances, in  requiring  it  either  to  discontinue  the  crossing, 
or  to  stand  responsible  for  the  consequences  of  the  negligence 
of  the  party  for  whom  the  crossing  was  made.  For  the  com- 
pany ought  not  to  be  allowed  voluntarily  and  without  neces- 
sity, to  impair  the  security  of  a  fence,  or,  out  of  favor  to  one 
person^  to  imperil  the  property  and  lives  of  others.    But  the 
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instmctionfl  given  do  not  contain  this  qualification.    We  are 

satisfied  of  the  incorrectness  of  the  general  doctrine  which 

they  announce. 

Reyebseo. 


The  Wabdens  and  Vestry  of  Chbist  Chubch  v.  The  Cfty  of 

Burlington. 

Mtinicipal  Corporation:  special  tax:  improvement  op  streets. 
The  resolution  of  a  city  coancil,  declaring  the  necessity  for  the  improve- 
ment of  a  certain  street,  requiring  the  proper  c(nnmittee  to  advertise  for 
bids  for  the  work,  and  affirming  that  the  cost  should  be  assessed  upon 
the  owners  of  abutting  property,  was  not  such  an  order  for  the  work  as 
to  authorize  the  levy  of  a  special  tax,  after  the  repeal  of  the  statute 
under  which  the  city  was  empowered  to  assess  the  cost  of  improvements 
upon  adjacent  lots. 

Appeal  from,  Des  Moines  District  Court. 

Wednesday,  September  23. 

Action  in  chancery  to  enforce  the  collection  of  a  special 
assessment  levied  upon  a  lot  owned  by  plaintiff,  by  the  city  of 
Burlington,  for  the  purpose  of  paying  tor  the  improvement  of 
the  street  upon  which  it  abuts.  A  demurrer  to  the  petition 
was  sustained,  and  defendants  standing  thereon,  a  decree 
was  entered  as  prayed  for  in  the  petition.  Defendants  appeal. 
The  facts  of  the  case  appear  in  the  opinion. 

A,  H,  Stutsman^  for  appellants. 

Smyth  c&  Hedge^  for  appellees. 

Beck,  J. — Under  Chap.  65,  Acts  Thirteenth  General  Assem- 
bly, empowering  cities  to  provide  for  the  improvements  of  their 
streets  and  to  assess  the  cost  thereof  upon  adjacent  lots,  the 
city  of  Burlington  passed  an  ordinance  of  the  character  con- 
templated by  this  enactment.  On  the  15th  day  of  April, 
1872,  the  city  council,  in  pursuance  of  this  ordinance, 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  225 

The  Wardens  and  Vestry  ol  Christ  Church  v.  The  City  of  Burlington. 

a  resolution  declaring  that  public  necessity  required  the 
improvement  of  a  street  upon  which  plaintiffs'  property  is 
situated,  and  requiring  the  proper  committee  to  advertise  for 
bids  for  the  work,  and  affirming  that  the  costs  of  the  improve- 
ment should  be  assessed  as  a  special  tax  upon  the  abutting 
property.  Nothing  further  was  done  until  June,  1873,  when 
the  council,  by  resolution,  directed  the  committee  to  enter 
into  a  contract  with  the  lowest  bidder  for  the  improvement  of 
the  street.  A  contract  was  entered  into  under  this  resolution 
in  August  following. 

The  statute  under  which  these  proceedings  of  the  city 
council  were  had  was  repealed  by  Chap.  45,  Acts  Fourteenth 
Greneral  Assembly,  which  took  effect  April  17,  1874.  A  pro- 
viso of  the  seventh  section  is  to  the  effect  that  the  repeal  of 
the  act  "  shall  not  be  held  to  prevent  the  completion  of  any 
public  improvement  now  ordered  or  in  progress,  shall  not  invali- 
date any  contract,  lien  or  tax  now  made  or  levied,  or  to  be 
levied,  in  pursuance  of  such  contract,  nor  prevent  the  collec- 
tion thereof." 

The  only  question  necessary  to  be  determined,  in  the  view 
we  take  of  the  case,  is  this:  Are  the  rights  of  the  city  to 
make  the  improvement  and  collect  the  tax  preserved  by  the 
proviso  above  quoted?  The  repeal  of  the  law  under  which  the 
conncil  proceeded  renders  all  these  acts  unauthorized  and 
invalid,  unless  they  are  within  the  exception  provided  for  by 
the  repealing  act. 

Was  the  improvement  in  question  "  ordered^'^  in  the  sense 
of  the  M'ord  as  used  in  the  proviso? 

Regarding  the  city  ordinance  as  in  compliance  with  the  act 
of  1870,  and  considering  the  resolutions  of  the  council  to  be 
in  harmony  with  the  ordinance,  we  are  to  inquire  into  the 
effect  of  the  action  of  the  council,  contemplating  the  improve- 
ment in  question. 

The  first  resolution  simply  authorizes  the  proper  committee 
to  advertise  for  bids  for  the  work,  indicating  that  payment 
will  be  made  therefor  by  special  assessments  upon  the  abut- 
ting property.  It  does  not  authorize  the  letting  of  the 
eoEtnict. 

Vol.  XXXIX. — 15 
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It  clearly  appears  that  it  was  so  understood  by  the  coun- 
cil, for  that  power  was  conferred  by  a  subsequent  resolution 
more  than  a  year  afterward.  The  council,  by  the  first  resolu- 
tion, did  not  undertake  to  let  the  work,  nor,  in  any  sense,  was 
the  improvement  ordered  by  it.  No  one  was,  or  was  to  be,  by 
the  terms  of  the  resolution,  employed  to  make  the  improve- 
ment, and  no  committee  or  oflScer  is  directed  to  contract 
therefor.  The  resolution  seems  to  be  a  preliminary  step  to 
the  ordering  or  contracting  of  the  work;  it  simply  contains 
directions  whereby  the  committee  may  ascertain  the  cost  at 
which  it  may  be  done.  We  conclude  that  the  work  was  not 
ordered  or  contracted  for,  and  is  not  within  the  terms  of  the 
proviso  of  the  repealing  act.  The  action  of  the  council  in 
ordering  and  contracting  the  work,  after  the  repealing  statute 
became  operative,  was  without  authority  of  law.  The  assess- 
ment upon  plaintiffs'  property  is  therefore  invalid.  The 
demurrer  to  the  petition  was  correctly  sustained. 

A.FFIBMED. 


The  State  v.  Kjnney. 


^  ^    1.  Highway:  jurwdictton:  irregulabity,    Where  the  time  fixed  for 
87  J30  the  final  hearing,  in  a  proceeding  to  change  a  public  road,  was  less  than 

^  ^  sixty  days  from  the  report  of  the  commissioner,  while  the  petition, 

^sg  236  notice,  and  other  steps  were  regular  and  in  compliance  with  the  statute: 

^  360  Held,  that  the  irregularity  did  not  render  the  proceedings  void,  nor 

vulnerable  to  a  collateral  attack. 

2.  :  effect  of  condition.  The  fact  that  the  final  order,  establish- 
ing the  change,  was  made  upon  the  condition  that  the  new  road  should 
be  made  as  good  as  the  old,  would  only  operate  to  suspend  the  taking 
effect  of  the  order  until  the  condition  should  be  performed. 

Appeal  from  Page  District  Court, 

Wednesday,  September,  23. 

The  defendant  was  indicted  for  willfully  obstructing  a  pub- 
lic highway,  and  upon  a  trial,  on  a  plea  of  not  guilty,  he  was 
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convicted.     He  appeals.    The  facts  are  sufficiently  stated  in 
the  opinion. 

IF.   W.  Jforsmariy  for  appellant. 

M.  E.  OvMSy  Attorney  General^  for  the  State. 

Cole,  J. — Upon  the  trial,  the  prosecution  introduced  evi- 
dence tending  to  prove  that  the  defendant  had  built  a  fence 
across  the  old  road  leading  through  his  farm,  and  had  thereby 
obstructed  and  prevented  travel  upon  it,  and  that  before  the 
obstruction  it  vs^as  a  public  highway,  and  had  been  traveled 
as  such  for  fifteen  years,  and  rested. 

The  defendant  then  offered  to  read  in  evidence  to  the  jury 
the  papers,  and  the  record  of  the  proceedings  before  the  Aud- 
itor and  Board  of  Supervisors,  in  an  application  for  a  change 
in,  or  vacation  of  the  old  •  road  at  the  point  in  controversy. 
The  prosecuting  attorney  objected,  because  the  record  only 
showed  a  proposal  to  change  the  road  on  condUio7iy  and 
because  the  record  shows  upon  its  face  that  the  time  set  for 
final  hearing  was  less  than  sixty  days  from  the  coming  in  of 
the  report;  and  the  court  sustained  the  objection,  and  excluded 
the  evidence. 

The  papers  and  record  show  the  presentation  of  a  petition 
for  the  change  or  vacation  of  the  old  road,  the  appointment 
of  a  commissioner  to  view  and  report,  the  proof  of  posting 
notices,  etc,  of  the  application,  and  all  proceedings  regular  in 
every  respect,  except  it  appears  therefrom  that  the  report  of 
the  commissioner  was  made  June  6,  1872,  and  that  July  25, 
1872,  was  set  for  final  hearing,  and  at  which  time  the  change 
was  made  by  the  Auditor.  It  also  appears  therefrom  that  the 
Board  of  Supervisors  on  September  3, 1872,  affirmed  the  order 
by  the  Auditor  vacating  or  changing  the  old  road,  "  on  condi- 
tion that  the  new  road,  as  changed,  is  put  in  as  good  condition 
as  the  old  road,  by  the  petitioner." 

We  hold  that  the  presentation  of  the  petition  for  the  change 
of  the  road,  the  appointment  of  a  commissioner,  and  the  post- 
t  HWHWAY:  ing  of  the  notices  as  required  by  law,  gave  to  the 
Wguistfity.*    Auditor  and  board  jurisdiction  to  order  the  change. 
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and  that  the  faihire  to  fix  the  day  for  final  hearing,  sixty  days 
from  the  coming  in  of  the  report,  is  simply  an  irregularity 
which  does  not  avoid  the  proceedings,  or  render  them  vnlner- 
able  to  a  collateral  attack.  Nor  does  the  fact  that  the  final 
order  by  the  board  establishing  the  change,  was  npon  condi- 
tion that  tlie  new  road  should  be  put  in  as  good  condition  as 

2  ; -effect  the  old  road,  by  the  petitioner,  operate  to  nullify  the 

of  condition,  order  or  change.  It  would  not  take  effect  until 
the  condition  was  performed.  The  record  should,  therefore, 
have  been  admitted,  and  the  defendant  permitted  to  prove,  if 
indeed  he  had  not  already  done  so,  that  the  condition  was  com- 
plied with,  before  he  placed  his  fence  across  the  old  road.  Cer- 
tainly these  facts  would  negative  all  willfulness. 

Reversed. 


Walleb  v.  Jaeger  et  al. 


1.  Taxation  t  assessment:  power  op  city  council.   The  charter  of  the 

city  of  Dubuque  confers  upon  its  council  the  power  to  add  to  the  list  of 
taxable  property;  returned  by  the  assessor,  any  which  should  appear  to 
have  been  omitted  thereirom. 

2.  : :  mortgage.  Where  the  purchaser  of  real  estate  exe- 
cuted a  lease  to  the  vendor,  stipulating  that  at  any  time  within  five 
years  the  latter  should  have  the  privilege  of  repurchase,  and  that, 
meanwhile,  he  should  pay  all  the  taxes  upon  the  leased  property:  Held^ 
that  the  transaction  did  not  constitute  a  sale,  and  that  the  intention  of 
the  vendee  was  to  make  a  loan  in  such  a  manner  as  to  avoid  the  pay- 
ment of  taxejB.  The  city  council  properly  assessed  the  real  estate  to  the 
vendor,  and  the  consideration  of  the  alleged  sale  to  the  vendee,  as 
money  and  credits. 

Appeal  from  Dubuque  District  Court. 

"Wednesday,  September  23. 

The  plaintiff  filed  in  the  Dubuque  District  Court  a  petition 
for  writ  of  certiorari,  alleging  that  during  the  whole  of  the 
year  1872  he  was  the  owner  and  holder  of  the  legal  title  by 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  229 

Waner  v.  Jaeger. 

purchase,  of  the  following  lots,  situate  in  the  city  of  Dubuque, 
to-wit:  Lots  No.  384  and  385,  conveyed  to  him  by  deed  from 
the  Dubuque  Cabinet  Makers'  Association,  and  dated  May  16, 
1871;  also,  lot  No.  97,  conveyed  to  him  by  deed  from  Catha- 
rine  and  John  Mullany,  dated  February  8,  1871;  also,  lot  No. 
81,  and  the  south  24  9-12  feet  of  lot  No.  82,  conveyed  to  him 
from  Herman  and  Christina  Chadwick,  by  deed  dated  May  5, 
1871.  That  all  of  these  were  duly  recorded  and  entered  in 
the  office  of  the  auditor  for  taxation.  That  at  the  time  for  the 
assessment  of  property  for  the  taxes  of  the  year  1872,  plaintiff 
returned  to  the  assessor  said  lots  for  assessment  as  his  property, 
and  at  the  same  time  i*eturned  that  he  had  no  moneys  or  credits 
other  than  United  States  bonds,  except  an  amount  of  about 
one  thousand  dollars  in  judgment.  That  plaintiff  appeared  at 
the  time  appointed  by  notice  for  examining  his  assessment, 
and  found  that  he  was  not  assessed  in  accordance  with  the 
assessor's  return,  but  that  the  city  council  afterward  struck 
from  the  list  of  property  returned  by  him,  the  lots  above 
named,  and  assessed  the  same  to  the  respective  vendors  above 
referred  to,  and  assessed  plaintiff  $20,000,  moneys  and  credits. 

That  plaintiff  presented  his  petition  before  the  city  council, 
setting  forth  that  he  was  wrongfully  assessed  for  moneys  and 
credits  to  the  amount  of  $19,450,  and  asking  that  the  same 
might  be  stricken  from  the  assessment  books,  whfch  petition 
was  reftised  by  the  city  council,  except  so  far  that  a  deduction 
was  made  on  the  whole  amount  of  $2,000,  thus  leaving  the 
sum  of  $17,450  of  money  and  credits  illegally  assessed  to 
plaintiff. 

That  the  city  council  disregarded  the  return  and  statement  of 
plaintiff,  and  assumed  that  the  lots  above  named  were  conveyed 
to  plaintiff  as  securities  for  money  loaned,  and  that  the  deeds 
made  to  plaintiff  for  the  same  were  equitable  mortgages  only, 
and  that  the  moneys  paid  by  plaintiff  were  loans,  and  charge- 
able to  him  as  moneys  and  credits;  and  that  all  these  assumed 
facts  are  untrue.  Petitioner  prays  that  a  writ  of  certiorari 
may  issue  to  defendants  commanding  them  to  certify  a  tran- 
script of  the  records  and  proceedings  in  reference  to  the  assess- 
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ment  of  plaintiff's  property,  and  that  said  proceedings  may  be 
reviewed  and  corrected. 

A  writ  of  certiorariwas  issued,  to  which  the  defendants,  the 
city  council  of  the  city  of  Dubuque,  amongst  other  things, 
made  return  in  substance  that  the  return  by  the  assessor  of  the 
assessment  for  1872,  was  duly  referred  to  a  committee  of  said 
council  for  examination  and  for  equalization  and  correction,  if 
necessary.  That  said  committee  recommended  to  the  council  that 
the  several  lots  named  in  plaintiff's  petition  be  stricken  from 
the  property  assessed  to  plaintiff,  and  that  the  same  be  assessed 
to  the  respective  vendors  thereof;  and  that  the  amount  of  the 
considerations  named  in  said  conveyances  be  added  to  the 
moneys  and  credits  of  plaintiff  for  assessment  as  moneys 
loaned;  and  that  said  committee  stated  as  reasons  for  such 
recommendation,  that,  from  the  transaction  as  it  appeared  npon 
the  papers  so  recorded,  they  believed  the  conveyances  to  the 
plaintiff  were  a  device  to  avoid  taxation  upon  a  loan  of  money, 
and  that  such  conveyances  are  equitable  mortgages  to  secure 
plaintiff  for  moneys  loaned,  and  that  said  committee  further 
believed  that  said  plaintiff  had  other  moneys  and  credits  over 
and  above  the  amount  returned  by  him,  and  the  amount  of 
said  conveyances,  to  the  amount  of  $20,000.  That  said  report 
and  recommendation  were  adopted  by  tlie  city  council  and  the 
lots  were  stricken  from  the  assessment*  of  lands  to  plaintiff 
and  assessed  to  the  several  parties  as  recommended,  and  the 
amount  of  moneys  and  credits  assessed  to  plaintiff  was 
increased  to  the  sum  of  $20,000. 

Defendants  further  return  that  the  petition  of  plaintiff, 
praying  that  the  assessments  against  him  might  be  substan- 
tially restored  in  compliance  with  his  return  to  the  assessor, 
was  referred  to  a  committee  of  the  council  to  examine  and 
report;  that  said  committee  reported  that  plaintiff  appeared 
before  them  in  support  of  his  petition,  and  in  answer  to  the 
inquiry  of  said  committee,  stated  as  follows: 

That  he  had  invested  his  moneys  in  United  States  bonds  to 
avoid  taxation  on  the  same  for  the  reason  that  taxation  thereon, 
if  loaned,  would  reduce,  his  income  below  what  he  would  real- 
ize from  the  interest  on  such  bonds.    That  the  several  parties 
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named  as  grantors  in  the  conveyances  to  hiin  of  the  lots 
described  in  his  petition  applied  to  him  for  loans  of  money, 
and  oflFered  liim  security  by  mortgage  therefor,  each  upon  the 
premises  then  owned  by  them;  that  said  plaintiff  in  each  case 
Tefosed  to  make  any  loan  of  money,  and  so  informed  said  par- 
ties, and  gave  his  reasons  as  above  stated;  that  on  the  further 
application  of  said  parties,  plaintiff  stated  to  them  that  if  they 
would  sell  him  the  lots  he  would  purchase  the  same,  if,  upon 
examination  he  should  find  them  worth  the  money  they  asked 
for  the  same,  and  he  would  then  give  them  a  lease  of  the  same 
containing  a  privilege  to  purchase  the  same  upon  the  terms 
Btated  in  such  lease. 

That  said  parties  thereupon  sold  and  conveyed  to  him  said 
lots  respectively,  and  he  paid  them  the  consideration  therefor 
expressed  in  said  deeds,  as  purchase  money  therefor,  and  then 
executed  with  said  parties  respectively,  leases  of  said  lots,  with 
privilege  of  purchase  at  different  periods  as  therein  expi*e3sed, 
of  which  none  had  as  yet  expired." 

That  the  committee  recommended  that  the  prayer  of  plain- 
tiff's petition  be  refused,  and  the  recommendation  was  adopted 
by  the  council. 

Defendants,  for  further  return,  admit  that  of  the  moneys 
and  credits  assessed  to  plaintiff  for  1872,  the  sum  of  $9,000 
is  for  the  moneys  claimed  by  him  to  have  been  paid  as  con- 
sideration for  the  purchase  of  said  lots,  and  named  in  said 
conveyances,  and  added  to  his  assessment  as  for  money  loaned, 
and  that  the  further  sum  of  $8,450  of  said  moneys  and  credits 
is  for  other  moneys  which  they  believed  he  had  on  loan,  over 
the  amount  returned  by  him. 

The  leases,  it  is  conceded,  are  all  in  the  same  form.  A  copy 
of  one  is  attached  to  the  return  of  defendants,  the  material 
portion  of  which  is  as  follows:  "To  have  and  to  hold  the 
said  above  described  premises,  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  their  executors,  administra- 
tors and  assigns,  from  the  16th  day  of  May,  in  the  year  of  our 
Lord,  1871,  for  and  during  the  full  term  of  five  years,  next 
ensuing,  with  the  privilege  of  purchasing  said  premises  at  or 
before  the  end  of  said  time,  for  the  sum  of  five  thousand  dol- 


Digitized  byVjOOQlC 


232  SUPEEME  COUET  OF  IOWA, 

W&ller  V.  Jaeger 

lars,  providing  the  said  party  of  the  second  part  shall  fully 
and  faithfully  comply  with  and  perform  their  part  of  tlii* 
contract;  then,  if  so,  the  said  party  of  the  first  part  agrees  and 
binds  himself,  his  heirs  and  assigns,  to  make  or  cause  to  lie 
made,  a  good  and  sufficient  deed,  conveying  said  premises  to  said 
party  of  the  second  part  or  assigns.  And  the  said  party  of  the 
second  part,  in  consideration  of  the  leasing  of  the  premises 
aforesaid  by  the  said  party  of  the  first  part  to  the  said  party 
of  the  second  part,  does  covenant  and  agree  with  the  said 
party  of  the  fii'st,  his  heirs,  executors,  adminisitrators  and 
assigns,  to  pay  the  said  party  of  the  first  part  as  rent  for  the 
said  demised  premises  the  sum  of  five  hundred  dollars  per 
annum,  payable  in  semi-annual  payments  of  $250  each,  to  be 
paid  at  the  end  of  each  and  every  six  months  during  said  term, 
and  to  pay  all  taxes  assessed  against  said  premises  during  said 
term,  and  to  keep  the  improvements  upon  said  lots  insured  in 
the  name  and  for  the  benefit  of  said  Waller  in  the  sum  of  four 
thousand  dollars  during  the  time  this  lease  runs.  And  the 
said  party  of  the  second  part  further  covenants  with  said 
party  of  the  first  part,  that,  at  the  expiration  of  the  time  in  this 
lease  mentioned,  they  will  yield  up  the  said  demised  premises 
to  the  said  party  of  the  first  part,  except  in  case  of  purchase 
as  aforesaid,  in  as  good  condition  as  when  the  same  were 
entered  upon  by  the  said  party  of  the  second  part,  loss  by  lire 
or  inevitable  accident  and  ordinary  wear  excepted.''  Tlie 
lease  further  contains  stipulations  respecting  the  right  to  dis- 
train and  re-enter  for  non-payment  of  rent. 

The  cause  was  submitted  on  plaintiff's  petition  and  defend- 
ants' return.  The  court  set  aside  the  action  of  the  city  coun- 
cil, raising  the  assessment  of  personalty  from  the  amount 
returned  by  the  assessor,  and  directed  the  council  to  cause 
said  plaintiff  to  come  before  it  on  some  day  named,  and  be 
heard  in  regard  to  such  assessment,  and  ordered  that,  sliould 
they  fail  to  do  so  within  thirty  days,  the  return  of  the  assessor 
shall  be  the  amount  of  personalty  plaintiff  shall  be  taxed  upon 
for  the  year  1872. 

The  court  also  found  that  the  portion  of  the  proceedings  of 
the  city  council  in  regard  to  the  taxes  upon  the  lots  named  in 
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plaintiiF's  petition,  which  finds  that  the  conveyances  of  said 
lots  to  plaintiff  are  equitable  mortgages  to  secure  loans  of  the 
consideration  moneys  named  therein  to  the  grantors,  and  stri- 
king said  lots  from  his  lists,  and  taxing  the  same  to  the  par- 
ties in  possession,  was  legal  and  binding,  and  afiirmed  the 
same.     From  this  action  plaintiff  appeals. 

James  Burt  <&  Sony  for  appellant. 
T.  S.  Wilsouy  for  appellee. 

Day,  J. — The  case  presents  for  our  consideration  two  ques- 
tions: First.  Has  the  city  council  power  to  change  the  assess- 
ment as  returned  by  the  assessor?  Second.  Do  the  circum- 
stances disclosed  justify  the  action  of  the  council? 

I.  The  charter  of  the  city  of  Dubuque  confers  upon  it 
power  to  provide  for  the  assessment  of  all  taxable  property  in 
the  city,  with  reference  to  taxation  for  city  purposes. 

Section  4,  chapter  32,  of  the  revised  ordinances  of  the  city, 
is  as  follows:  "The  council  shall,  at  its  first  regular  meeting 
1.  TAXATION :  ^^  September,  appoint  a  committee  on  assessments, 
pow^f°city  consisting  of  one  alderman  from  each  ward,  to 
councu.  whom  all  appeals  from  the  assessment  shall  be 

referred,  who  shall  hear  and  decide  upon  all  such  appeals,  and 
shall  also  equalize  the  assessment,  if,  in  their  judgment,  it  shall 
require  revision,  and  shall  report  their  proceedings  to  the 
council  at  the  first  regular  meeting  in  October." 

Section  739,  of  the  Kevision,  provides  that  the  Board  of 
Supervisors  of  each  county  shall  constitute  a  board  for  the 
equalization  of  the  assessment,  and  shall' have  power  to  equal- 
ize the  assessments  of  the  several  persons  and  townships  of  the 
county,  and  add  to  said  assessment  any  taxable  property  not 
included  in  the  assessment  as  returned  by  the  assessors.  We 
tliink  it  was  intended  in  the  section  of  the  ordinance  above 
named,  to  confer  upon  the  committee  of  the  council  the  same 
powers  respecting  city  taxes,  as  is  conferred  upon  the  Board  of 
Supervisors,  in  section  739  of  the  Revision  respecting  the  taxes 
there  contemplated. 
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This  power  is  a  very  essential  one,  and  without  it  any  scheme 
of  taxation  would  be  incomplete.  We  are  of  opinion  that, 
in  a  proper  case,  this  committee  of  the  council  has  power  to 
add  to  the  assessment  list  returned  by  the  assessor,  property 
which  it  is  evident  has  been  omitted  therefrom. 

II.  The  next  question  is  not  clear  from  doubt.  Yet  we 
feel  constrained  to  hold  that  the  circumstances  of  this  case 
^ justified  the  committee  of  the  council  in  the  con- 
mortgage,  elusion  that  the  consideration  named  in  the  several 
conveyances  to  plaintiff  was  a  mere  loan  to  the  respective 
parties  named,  and  that  the  form  of  the  transaction  was  adopted 
merely  to  exempt  the  amount  of  the  loan  from  liability  for 
taxes.  All  the  circumstances  of  the  case  are  consistent  with 
this  conclusion.  The  plaintiff  had  money  to  loan.  He  was 
anxious  to  avoid  the  payment  of  taxes.  The  various  vendors 
wanted  to  borrow,  and  in  response  to  their  application  plain- 
tiff suggested  a  deed  to  him,  and  a  lease  with  the  privilege  of 
repurchasing.  The  rent  reserved  is  just  ten  per  cent  upon  the 
amount  for  which  plaintiff  agrees  to  re-convey. 

But  the  strongest  circumstance,  perhaps,, of  all,  is  the  fact 
that  when  plaintiff  went  before  the  committee  of  the  council 
in  support  of  his  petition  to  be  discharged  from  this  assess- 
ment, he  contented  himself  with  merely  detailing  the  fact  and 
circumstances  connected  with  the  execution  of  the  deeds  and 
leases,  and  did  not  claim  that  there  was  a  bona  fide  sale,  nor 
that  the  transaction  was  not  merely  a  loan. 

A  careful  examination  of  the  entire  return  of  the  council 
leads  us,  with  but  little  hesitation,  to  the  conclusion  that  there 
was  no  real  sale  of  the  property  described  in  the  petition,  and 
that  the  intention  was  to  make  a  loan  in  sudi  manner  as  to 
avoid  the  payment  of  taxes.  We  are  of  opinion,  therefore, 
that  the  judgment  of  the  court  below  should  be 

Affirmed. 
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1.  Accord  and  satisfaotion :  new  coi^sidebatiok.  At  common  law, 
an  acc(»d  without  satisfaction  was  no  bar  to  a  suit  on  the  original  obli- 
gation. If,  however,  the  accord  be  founded  upon  a  new  consideration, 
and  accepted  as  satisfaction,  the  remedy  upon  the  old  contract  is  taken 
away.    {Hall  v.  Smith  et  ah,  15  Iowa,  584.) 


85    O0S 


2. 


:  coif  TKACT :  BEHEDT.    Where  the  parties  to  the  original  contract 

enterod  into  a  new  agreement,  based  upon  a  new  consideration,  which 
was  accepted  as  a  substitute  for  the  former  obligation,  the  right  of 
action  under  such  original  contract  is  lost,  and  the  remedy  must  be 
sought  under  the  new  agreement. 


8. : :  PERFORMANCE.    Full  and  complete  performance  need 

not  be  shown  to  establish  the  validity  of  the  new  agreement;  it  is  only 
necessary  to  make  it  appear  that  it  was  entered  into,  and  mutually 
accepted,  by  the  parties. 

Appeal  from  Muscaime  Circuit  Court. 
Wednesday,  Sept.  23. 

The  plaintiff  brought  this  action  to  foreclose  a  mortgage 
given  to  secure  ten  promissory  notes  for  $2,000  each,  the 
sait  being  to  foreclose  for  the  notes  due. 

The  defendant,  Allen,  answered  admitting  the  execution  of 
the  notes  and  mortgage  bj  him  and  his  co-defendant  Eichart, 
who,  it  is  alleged,  had  conveyed  his  interest  in  the  mortgaged 
premises  to  Allen.  The  answer  further  alleges  that  the  plain- 
tiff and  the  defendant,  Allen,  on  the  30th  day  of  January, 
1871,  executed  an  agreement,  as  follows: 

"Article  of  agreement  made  and  entered  into  by  and  between 
Mrs.  C.  M.  Merry  of  the  first  part,  and  A.  J.  Allen  of  the 
second  part,  witnesseth:  Mrs.  C.  M.  Merry  of  the  first  part, 
for  the  purpose  of  a  full  and  complete  settlement  between 
herself  of  the  one  part  and  the  aforesaid  Allen,  agrees  to  grant, 
deed,  and  convey  to  the  said  Allen  one  hundred  and  twenty 
acres  of  land,  beginning  at  the  river  bank  and  rnnning  back 
one  mile,  and  wide  enough  to  include  the  specified  number  of 
acres;  the  east  line  of  said  land  to  be  the  line  between  the  land 
known  as  the  Merry  farm  and  the  Morehouse  farm;  this  land 
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is  considered  as  full  pay  to  Allen  for  moneys  paid  to  said  Mrs. 
Merry  on  the  general  purchase  of  her  farm  during  the  last 
three  years,  either  in  principal,  interest  or  tax. 

"Also  agrees  to  sell  the  said  Allen  the  remainder  of  the  four 
forty-acre  lots,  of  which  the  above  land  is  a  part,  together  with 
lot  one  (l)as  per  plat,  the  purcliase  being  42  75-100  acres,  being 
all  of  the  four  forties,  with  the  fraction  of  7  75-100  acres. 

"A.  J.  Allen  agrees  to  accept  the  above  proposition  as  a  full 
and  complete  settlement  for  the  money  he  has  paid  said  Mrs. 
Merry  on  principal,  interest  and  tax  on  said  general  purchase, 
and  issue  his  note  for  the  sum  of  $2,076;  also  secure  the  same 
by  issuing  said  Merry  a  mortgage  on  the  part  of  the  land,  be, 
Allen,  buys,  the  same  being  42J  acres. 

"  Allen  also  agrees  to  pay  the  note  now  pending  in  the 
Merchants  Exchange  National  Bank,  of  Muscatine,  for  the 
sum  of  $552  and  interest,  Mrs.  Merry  returning  to  said  Allen 
the  notes  and  mortgage  she  now  holds  on  the  genetal  purcliase 
as  above  stated.  Also,  Allen  agrees  to  leave  such  things  as 
were  known  as  '  articles  thrown  in '  in  the  original  sale  by  said 
Merry  to  said  Allen,  either  in  house  or  on  farm,  so  far  as  thej' 
are  to  be  found  and  in  the  condition  they  are  now  in.  Also  to 
vacate  the  west  half  of  the  house  on  a  week's  notice,  and  the 
rest  of  the  house  by  the  first  of  October  next. 

"  Done  at  English  Farm,  Montpelier  township,  Muscatine 
county,  Iowa,  A.  D.  1871,  January  30th. 

Witness:    Lewy  Dodge.  C.  M.  MERRY. 

S.  H.  Meery.  a.  J.  ALLEN." 

It  is  further  alleged  that  the  stipulation  in  said  contract  for 
a  conveyance  by  plaintiff  to  defendant  occurred  through  inad- 
vertence, the  legal  title  being  in  defendant,  the  intent  being 
that  defendant  should  hold  the  125  acres  mentioned  in  the 
agreement,  in  full  satisfaction  for  payments  made  by  him  on 
the  "  Merry  farm,"  (the  mortgaged  premises;)  that  the  other 
tract  bought  by  him  was  found  to  contain  42|  acres,  and  he 
agreed  to  keep  and  pay  for  the  additional  acre;  that  on  the  Ist 
day  of  February,  1871,  defendant  and  wife  executed  to  plain- 
tiff, a  deed  for  all  of  the  farm  except  the  125  acres  and  43f 
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acres,  and  at  the  same  time  executed  his  note  to  the  plaintiff 
for  $2,141,  with  ten  per  cent,  interest,  payable  annually,  and 
a  mortgage  on  said  43f  acres  to  secure  the  same;  that  defendant 
not  having  the  money  to  procure  the  stamps  to  be  affixed  to 
said  conveyances,  the  plaintiff  agreed  to  advance  the  same  and 
affix  and  cancel  the  stamps;  that  defendant  afterwards  paid 
plaintiff  for  said  stamps;  that  he  had  delivered  to  her  the 
"  thrown  in  "  articles. 

It  is  alsD  alleged  that  defendant  delivered  said  deed,  note 
and  mortgage  to  the  plaintiff,  and  demanded  the  notes  and 
mortgage  on  which  suit  is  brought,  which  she  promised  to 
deliver  to  him  as  soon  as  she  could  procure  them  from  St 
Louis,  where  they  then  were;  that  plaintiff  thereupon  took 
immediate  possession  of  the  lands  thus  conveyed  back  to  her 
By  defendant,  and  has  asserted  her  4;itle  thereto  in  various 
ways;  that,  ever  since  the  execution  of  said  agreement,  defend- 
ant has  been  in  the  exclusive  possession  of  tbe  lands  retained, 
and  bought  by  him  under  said  agreement,  and  has  paid  to  the 
plaintiff  in  property  or  otherwise  the  sum  of  $1,000,  which 
she  has  accepted  on  account  of  said  note  and  mortgage  last 
executed,  wherefore  he  claims  that  the  notes  and  mortgage 
sued  on  are  fully  satisfied. 

To  this  answer  plaintiff  replies  in  substance  that  the  agree- 
ment set  up  by  the  defendant,  though  signed  by  her,  was  never 
delivered;  that  it  did  not  correctly  state  the  real  agreement; 
that  the  deed  and  mortgage  made  by  defendant  and  wife,  Feb- 
ruary 1,  1871,  were  not  such  a*s  plaintiff  had  agreed  to  accept, 
and  that  she  did  not  accept  them ;  she  denies  the  alleged  agree- 
ment to  furnish  stamps,  and  sets  up  what  she  alleges  was  the 
real  agreement  between  the  parties,  which  she  alleges  defend- 
ant refused  to  perform.  The  cause  was  tried  to  a  jury  who 
returned  a  verdict  for  the  defendant,  upon  which  the  court 
rendered  judgment.    Plaintiff  appeals. 

Richman  cjfe  Carshadden^  for  appellant. 

Henry  Jayne  and  Cloud  <&  Broomhall,  for  appellee. 
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Miller,  Ch.  J. — I.  It  is  insisted  by  appellant's  counsel,  that 
the  defendant  has  undertaken  to  plead  an  accord  and  satisfae- 
1.  Aa'ORDand  ^^^^  ^^  ^^^  ^^  *^®  plaintiff's  action,  but  that  he 
satisfaction,  fj^jjg  ^  allege  full  performance  on  his  part.  At 
the  common  law  it  is  well  settled,  that  an  accord  without  satis- 
faction is  no  bar  to  a  suit  on  the  original  obligation.  If,  how- 
ever, the  accord  be  founded  upon  a  new  consideration,  and 
accepted  as  satisfaction,  it  operates  as  such  and  will  take  awaj 
the  remedy  upon  the  old  contract.  Sae  Hall  v.  Smithy  15  Iowa, 
584,  and  authorities  cited. 

In  the  case  before  us  the  new  agreement  pleaded  in  the 
answer  is  not  properly  an  accord.     It  is  rather  in  the  nature 

^ .  gjjjj,  of  a  rescission  of  a  former  contract,  and  the  substi- 

tract:  remedy,  tution  therefor  of  a  new  and  different  one,  based 
upon  a  new  consideration.  The  original  contract  was  for  the 
sale  to  the  defendant  of  certain  real  and  personal  property  for 
a  consideration  in  money,  to  be  paid  to  the  plaintiff.  The  new 
agreement  stipulates  for  the  rescission  of  the  former  contract; 
a  re-conveyance  by  the  defendant  of  most  of  the  land  and  per- 
sonal property  purchased  under  the  first  contract,  the  delivery 
up  of  the  notes  made  by  defendant  to  plaintiff,  and  various 
other  stipulations  on  part  of  each  of  the  parties. 

This  new  agreement  being  based  upon  a  new  consideration, 
if  accepted  by  the  plaintiff  as  a  compromise  of,  or  in  substi- 
tution for,  the  indebtedness  of  the  defendant  under  the  orig- 
inal contract  would  have  the  effect  to  take  away  any  right  of 
action  which  the  plaintiff  previously  had  on  the  first  contract. 
There  was,  therefore,  no  error  in  the  refusal  of  the  court  to  give 
the  instructions  asked  by  the  plaintiff  touching  this  question. 
The  court  properly  left  it  to  the  jury  to  determine  whether 
this  new  agreement  was  entered  into  by  the  parties.  In  other 
words,  whether  this  agreement  or  the  one  alleged  by  the  plain- 
tiff was  the  actual  contract  made  by  the  parties,  and  accepted 
by  plaintiff  as  a  compromise  of  the  defendant's  indebtedness 
to  her. 

II.  It  is  insisted  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence. 

Upon  appellant's  theory  of  the  law,  that  it  was  necessary 
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for  the  defendant  to  show  a  full  and  complete  performance 

^ . .on  his  part  of  the  new  agreement,  it  'is  possible 

.perforiiance:  ^jj^^  ^y^^  verdict  could  not  be  upheld.  But,  in  the 
view  we  have  taken  of  the  case,  it  was  only  necessary  that  tJie 
defendant  should  show  that  this  new  agreement  was  entered 
into  by  the  parties.  In  other  words,  that  he  should  show  the 
making  of  the  agreement  by  both  parties.  By  its  terms  it 
purports  to  be  for  the  compromise  of  an  indebtedness  from 
the  defendant  to  the  plaintiff,  and  the  substitution  of  a  new 
contract  upon  a  new  consideration  extinguishing  such  indebt- 
edness. It  was  not  required  of  the  defendant  that  he  should 
show  that  he  had  fully  performed  on  his  part  the  new  agree^ 
ment  The  defense  was  complete  by  proving  the  making  and 
acceptance  of  the  new  contract.  That  the  evidence  was  Buffl- 
dent  to  warrant  the  juiy  in  thus  finding,  we  entertain  no  doubt. 

If  the  defendant  has  failed  to  comply  with  the  new  agree- 
ment, plaintiff's  remedy  is  on  that  agreement. 

The  foregoing  view  fully  disposes  of  the  case,  and  relieves 
us  from  a  discussion  of  the  other  questions  presented  by  coun- 
sel for  appellant,  which  in  our  opinion  are  not  material. 

The  judgment  of  the  court  below  will  be 


Book  y.  Kbeig  st  al. 


Husband  and  Wife:  MOBTeAGs:  hohbstbad.  Themortga^  of  a 
homestead,  ezecated  by  both  hosband  and  wife  to  secure  a  note  ^Ten 
by  the  husband  eJone,  for  a  part  of  the  purchase  price  of  the  homestead, 
would  not  render  her  the  owner  of  the  property,  when  it  did  not  appear 
that  she  had  authorized  him  to  purchase  it  for  her,  or  that  he  did  so 
purchase  it. 

Appeal  from  Dea  Moines  District  Cov/ct. 

Wednesday,  September  23. 

This  is  a  suit  in  equity,  brought  by  the  plaintiff  to  restrain, 
by  injunction,  the  sale  on  execution  of  a  certain  house  claimed 
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by  her  as  her  awn  individual  property,  and  which,  it  is  alleged, 
the  defendants  are  about  to  sell  on  a  judgment  against  Henry 
Rock,  the  husband  of  the  plaintiff.  The  District  Court  ren- 
dered  a  decree  for  the  plaintiff,  from  which  defendants  appeal.- 

Stutsinan  cfe  Trulock^  for  appellants. 

No  appearance  for  appellee. 

Miller,  Ch.  J. — The  property  in  controversy  is  a  small 
frame  house  situated  in  the  city  of  Burlington,  Iowa,  upon 
ground  leased  of  one  Peasley  for  a  ground  rent  of  fifty  dollars 
per  year,  the  house  to  be  removed  from  the  ground  at  the  ter- 
mination of  the  lease. 

In  our  opinion  the  decree  of  the  District  Court  must  be 
reversed.  The  evidence  shows  that  Henry  Rock,  the  husband 
of  plaintiff,  in  August,  1871,  leased  the  ground  on  which  the 
house  in  question  is  situated,  from  J.  C.  Peasley,  the  owner 
thereof  taking  the  lease  in  his  own  name,  and  also  in  his  own 
name  purchased  the  house  from  one  McLean.  There  is  no 
evidence  to  show  that  he  was  authorized  by  his  wife,  the  plain- 
tiff, to  obtain  the  lease  and  make  the  purchase  for  her.  When 
hetnade  the  purchase  of  the  house  he  borrowed  $300  of  the 
money  from  one  Hall,  executing  liis  own  promissory  note 
therefor  with  two  other  persons  as  sureties  thereon.  The 
plaintiff  and  her  husband,  further  to  secure  the  sum  thus  bor- 
rowed, executed  a  mortgage  upon  their  homestead,  the  title 
to  which  was  in  plaintitf.  Henry  Rock  borrowed  from  other 
parties  about  $90.  All  of  these  borrowed  sums  were  pnt 
into  the  house,  either  as  payment  therefor,  or  to  furnish  it  as 
a  saloon,  into  which  the  plaintiff  and  her  husband  moved,  and 
have  lived  and  kept  a  saloon,  until  a  short  time  before  the- 
levy  the  husband  left. 

The  principal  fact  upon  which  the  plaintiflf  bases  her  claim 
to  the  ownership  of  the  house  is,  that  she  mortgaged  her 
homestead  as  security  for  the  money  boiTowed  by  her  hus- 
band to  pay  for  the  saloon.  This  fact  is  insufficient  to  vest 
the  title  to  the  house  in  her,  or  to  constitute  her  the  equitable 
owner.    It  was  competent  for  the  wife  to  mortgage  her  home- 


Digitized  byVjOOQlC 


\ 


DECEMBER  TERM,  1874.  241 

Simmons  y.  "BmL 

Stead  for  the  payment  of  the  note  made  by  her  husband,  and 
she  would  be  bound  thereby  to  the  extent  of  the  mortgaged 
property/  Wolf  v.  Van  Meter y2S  Iowa,  397^  Heed  v.  King^ 
Id,  500.  But  by  so  doing  she  would  not  become  the  owner 
of  the  property  purchased  with  the  money  borrowed,  and  the 
repayment  of  which  the  mortgage  is  made  to  secure. 

There  is  no  evidence  that  the  plaintiff  ever  claimed  that  she 
had  authorized  her  husband  to  purchase  the  property  for  her, 
and  it  does  not  appear  that  he  did  so  purchase  it.  The  whole 
transaction  was  conducted  by  him  in  his  own  name,  as  and 
for  his  own  use,  and  not  for  the  plaintiff. 

Kevebsed. 


Simmons  v.  Rust. 


1.  Pleading:  amendment.    An  application  to  be  allowed  to  amend  a 

sworn  answer  by  strikinjr  but  a  word  which  occurred  therein,  was  prop- 
eriy  refused  by  the  court.  Amendments  by  erasure  or  interlineation 
axe  prohibited. 

2.  Bvidence :  hes  gbst a.   In  an  action  by  an  administrator  to  recover 

for  the  value  of  property  alleged  to  have  been  sold  the  defendant,  with 
whom  tiie  intestate  lived  at  the  time  of  such  alleged  sale,  and  at  whose 
house  he  died,  evidence  tending  to  show  the  amount  and  value  of  mtes- 
tate's  property  at  the  time  he  went  to  reside  with  defendant,  was  held 
to  have  been  properly  admitted. 

Appeal  from  Clinton  Circuit  Court. 

Wednesday,  September  23. 

This  action  is  bronght  upon  five  promissory  notes  made  by 
the  defendants  to  Henry  Eiist,  Sr.f  now  deceased,  the  plain- 
tiff's intestate,  on  the  9th  of  February,  1861,  for  two  hundred 
dollars  each,  payable  on  February  ],  1862-3-4-5-6,  respec* 
tively,  and  secured  by  a  chattel  mortgage.  The  plaintiff  avers 
that  the  notes  were  in  the  possession  of  his  intestate  at  the 
time  of  his  death,  which  occurred  at  the  defendant's  residence, 
and  then  they  came  to  defendant's  possession,  and  hence  no 
Vol.  rxxix. — 16 
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copies  can  be  given.  By  amended  petitions  the  plaintiff 
added  counts  for  $2,000  for  the  work  and  labor  of  his  intestate 
for  thirteen  yeans,  and  for  $3,000  for  various  items  o^  personal 
property  sold  and  delivered  by  the  intestate  to  defendants 
between  1856  and  1869.  By  the  action  of  the  court,  to  which 
no  exception  is  taken,  these  two  counts,  find  also  the  note  first 
maturing,  are  not  involved  in  this  appeal.  The  pleadings  are 
all  verified. 

The  defendants,  for  answer,  admit  that  plaintiff  is  adminis- 
trator, and  that  they  executed  the  notes  and  mortgage;  they 
deny  that  they  are  indebted  on  the  notes  or  otherwise,  or  that 
they  iiSLUie  to  their  possession  upon  the  death  of  plaintiff's  intes- 
tate. The  defendants,  for  further  answer,  aver  that  at  a  former 
time  they  had  executed  a  mortgage  upon  real  estate  in  order 
to  secure  the  maintenance  of  the  said  Henry  Rust,  Sr.,  and 
tliat  the  notes  and  mortgage  sued  on  were  executed  in  lien  of, 
and  upon  the  surrender  of  that,  and  for  the  "same  purpose,  and 
the  same  were  to  be  void  upon  the  defendants  furnishingsupport 
and  care  for  said  Henry  Rust,  Sr.,  which  they  had  done;  and 
that  said  notes  were  paid  and  satisfied,  and  surrendered  to 
defendants. 

There  was  a  jury  trial  resulting  in  a  verdict  and  judgment 
for  plaintiff  for  eight  hundred  dollars.  The  defendants  appeal. 
The  further  facts  necessary  to  show  the  points  decided  are  set 
forth  in  the  opinion. 

Corning  c&  Grolie^  for  appellants. 

/.  Munroe^  for  appellee. 

Cole,  J. — I.  After  the  pleadings  were  all  filed,  and  the 
issues  were  made,  the  defendants  asked  leave  to  amend  their 
1  PLKADiNG-  ^^^  answer,  wherein  they  "admit  they  executed 
amendment.  ^\^q  no\/^^  and  mortgage  to  said  Henry  Rust,  Sr., 
in  his  life  time,"  etc.,  by  striking  out  the  word  "notes," 
wherever  it  appears  in  said  answer.  This  was  refused,  and 
such  refusal  is  assigned  as  error. 

There  was  no  error  under  the  circumstances.  The  answer 
was  sworn  to,  and  it  also  appears  from  the  record  that  the 
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court  informed  the  defendants'  counsel  that  if  they  desired  to 
deny  the  execution  of  the  notes,  upon  information  or  belief, 
or  by  a  direct  denial  thereof  so  as  to  form  an  issue,  they  might . 
do  so,  with  or  without  swearing  to  such  amendment,  or  in  any 
way  amend  so  as  to  make  an  issue  npon  the  execution  of  the 
notes.  This  oflTer  was  declined.  The  action  of  the  court  was 
very  clearly  right.  Amendments  by  erasure  or  interlineation 
are  prohibited  by  Code,  §  2692;  and  even  if  it  was  error,  there 
was  no  prejudice,  because  by  striking  ont  the  admission  of 
the  execution  of  the  notes,  it  would  still  leave  that  allegation 
nndenied,  and  from  that  state  of  pleading  the  same  conse- 
qnences  follow  as  from  an  express  admission.  Code,  §  2712. 
II.  While  all  the  questions  made  upon  the  diflferent  counts 
of  the  plaintiff's  petition  were  being  tried  l)efore  the  jury,  the 
2.EVIDBKCE:  pla>iitiff  was  permitted,  against  the  defendant's 
res  gestae.  objection,  to  read  the  whole  of  certain  depositions, 
and  to  the  reading  of  so  much  as  related  to  the  real  estate  and 
personal  property  of  the  deceased  at  the  time  he  went  to  live 
with  the  defendants  in  1856,  the  defendants  specially  objected, 
because  irrelevant  and  incompetent.  To  understand  this 
'  question  it  is  proper  to  state  that  the  defendants  are  husband 
and  wife,  Henry  Rust  Sr.,  was  the  father  of  the  defendant,' 
Henry  Rust,  Jr.,  and  the  plaintiff  is  his  brother-in-law,  and 
the  witnesses  are  his  sisters  and  brothers-in-law.  In  about  , 
1856  the  plaintiiPs  intestate,  who  was  a  farmer,  and  growing 
old  and  weak,  appears  to  have  given  up  his  business  into  the 
hands  of  his  two  sons,  Henry  and  Frank,  the  youngest  of  his 
children,  and  to.  have  Ijved  with  them  as  a  member  of  their 
family.  Catharine  was  at  that  time  the  wife  of  Frank  Rust, 
who  afterwards  died,  and  subsequently  she  married  the 
defendant, ^enry  Rust,  Jr.  The  plaintiff  claimed  in  his 
amended  petitions  for  the  services  of  the  deceased,  and  also 
for  the  personal  property  he  had  at  the  time  he  gave  up  busi- 
ness for  himself  and  went  to  live  with  defendants.  The 
objected  testimony  related  to  the  personal  property,  and  also 
to  the  real  property  of  the  deceased  at  that  time.  It  was  all 
properly  admitted  as  showing  fully  all  the  facts  surrounding 
the  parties  at  the  time. 
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III.  The  only  other  point  argued  by  the  appellant's  coun- 
sel is  that  the  verdict  is  not  supported  by  the  evid^ioe.  It 
.  is  not  necessary  or  proper  for  us  to  review  and  discuss  the 
evidence  at  length.  We -have  severally  carefully  read  and 
examined  it  all,  and  are  satisfied  that  the  jury  were  entirely 
justified  in  their  finding. 

.aJFFIBLMJSD* 


Newell  v.  Perkins. 

Simmons  v.  Same. 
LocKBiDGE  V.  Same. 


Appeal:  when  to  betaken:  hiohwat.  An  appeal  cannot  be  taken 
from  an  order  of  the  oonnty  auditor  in  relation  to  ihe  e8t£U>U8hiDent  or 
vacation  of  a  connty  road. 

Appealfrom  Warren  Circuit  Cowrt. 

Wednesday,  September  23. 

The  plaintiffs  appealed  to  the  Circuit  Court  from  an  assess- 
ment of  damages  in  the  establishment  of  a  county  road.  In 
that  court  the  appeals  were,  on  motion  of  defendant,  dismissed. 
The  plaintiffs  appeal  to  this  court. 

Calvin  Butler  and  Bryan  <k  SeeverSj  for  appellant. 

Harrison  McNeil^  for  appellee. 

Miller,  Ch.  J  — The  record  shows  that  on  the  8th  day  of 
March,  1873,  Ed.  Perkins  wid  others  filed  with  the  auditor  of 
Warren  county  a  petition  for  the  establishment  of  a  certain 
county  road.  Proper  notice  was  given,  bond  filed  and  com- 
missioner appointed,  who,  on  the  29th  day  of  March,  1873, 
filed  his  report  with  the  auditor  recommending  the  establish- 
ment of  the  proposed  road,  at  which  time  the  auditor  fixed 
the  7th  day  of  June,  1873,  for  the  final  hearing  of  the  case. 
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On  the  2d  day  of  April,  1873,  the  appellants  filed  their 
respective  claims  for  damages.  Appraisers  were  appointed, 
and  made  their  report  before  the  day  for  final  hearing.  On  . 
the  day  of  final  hearing,  which  had  been  postponed  until  June 
18tb,  1873,  the  plaintiffs  and  ninety-seven  others  remonstrated 
against  the  establishment  of  the  proposed  road.  The  road, 
however,  was  ordered  established  by  the  auditor  on  a  hearing 
before  him. 

On  the  15th  day  of  June,  1873,  the  plaintiffs  appealed  from  the 
assessment  of  damages,  filed  with  and  approved  by  the  County 
Auditor. 

The  action  of  the  Auditor  came  up  before  the  Board  of 
Supervisors,  at  their  regular  meeting  in  September,  1873,  at 
which  time  the  said  action  was  approved. 

The  only  question  for  decision  is  whether  an  appeal  may  be 
taken  from  the  order  of  the  County  Auditor  in  relation  to  the 
assessment  of  damages  upon  the  establishing  of  a  county  road, 
before  action  thereon  by  the  Board  of  Supervisors. 

By  the  Code  of  1851,  the  county  court  bad  jurisdiction  in 
relation  to  the  establishment  and  vacation  of  county  roads;  Sec. 
129;  and  from  the  county  court  an  appeal  could  be  taken  to 
the  District  Court,  Sec.  131. 

This  jurisdiction  was  transferred  to  the  Board  of  Super- 
visors by  the  act  of  the  General  Assembly  of  March  22, 1860; 
Art.  2,  p.  48,  Revision ;  and  under  the  act  conforming  existing 
laws  to  the  change  made  in  the  system  of  county  government 
and  organization,  Art.  13,  Chap.  22,  Bevision,  an  appeal  lies 
fix>m  orders  of  the  Board  of  Supervisors  in  relation  to  the 
assessment  of  damages  caused  by  the  establishment  of  county 
roads,  Umbarger  v.  Bean^  15  Iowa,  256;  Garher  v.  Clayton 
County,  19  Id.,  29. 

It  is  claimed  by  appellants  that  now,  by  section  2,  chapter 
160,Law8  of  the  Twelfth  Greneral  Assembly,  an  appeal  also  lies 
from  the  orders  of  the  county  auditor  in  relation  to  road  mat- 
ters.   That  section  is  as  follows: 

"Tlie  auditor  shall  have  power  to  exercise  all  the  duties 
now  performed  by  the  clerk  of  the  Board  of  Supervisors  in 
relation  to  the  establishment,  alteration,  and  vacation  of  roads 
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withiD  his  county,  and  for  that  purpose  shall  have  power  and 
jurisdiction  to  receive  petitions,  issue  notices,  appoint  com- 
missions, and  hear  and  determine  all  matters  in  relation  to  the 
vacation,  establishment,  or  alteration  of  roads,  and  to  make  all 
orders  relating  to  the  same,  subject,  however,  in  all  cases,  to 
final  review  and  approval  by  the  Board  of  Supervisors." 

It  is  argued  that,  since  the  power  is  here  conferred  upon  the 
auditor  to  make  all  orders  in  relation  to  road  matters, 
therefore  an  appeal  lies  from  such  orders.  It  is  a  sufficient 
answer  that  by  the  very  terms  of  this  provision  of  the  statute 
the  orders  of  the  auditor  are  not  final,  but  in  all  crises  subject 
to  final  review  and  approval  by  the  Board  of  Supervisors. 
There  is  no  express  provision  of  law  giving  an  appeal  from  the 
orders  of  the  auditor,  nor  can  a  right  to  an  appeal  arise  from 
implication,  for  the  statute  expressly  provides  for  a  review  of 
such  orders  by  the  Board  of  Supervisors. 

Since  the  appeal  could  not  be  taken  until  after  the  final 
action  of  the  Board  of  Supervisors,  there  was  no  error  in  their 
dismissal. 

Affirked. 


100  ^  Rose  v.  The  Des  Moines  Valley  R:  Co. 

678 
"2^ 


100   546 

,===  1.  Bailroads:    neoligencb:    special  contract.    A  railroad  company 

xei^  or  other  common  carrier  camiot,  by  notice  or  special  contract,  restrict, 

limit  or  avoid  its  common  law  liability  for  negligence. 

2.  :    :    .     Under  Code,  Sec.  1307,  railroad  companies 

are  liable  for  all  damages  caused  by  the  negligence  of  their  agents  or 
employes,  and  no  special  contract  will  exempt  them  from  such  liability. 
The  provisions  of  the  statute  are  general,  applying  equally  to  passen- 
gers and  servants  of  the  companies. 

3.  :    :    gratuitous  carriage.    The  payment  of  fare  ia  not 

necessary  to  create  the  relation  of  common  carrier  and  passenger.  A 
railroad  company  was  held  to  be  liable  for  causing  the  death  of  a  pas- 
senger by  the  negligence  of  its  employes,  notwithstanding  he  was  at  the 
time  riding  upon  a  free  pass,  upon  which  was  a  stipulation,  signed  by 
himself,  releasing  the  company  from  all  liability  for  iig'ury  to  his  person 
or  property  while  using  the  same. 
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4.  Damages :  measure  of:  bxcbssiyb  yeroict.  In  an  action  against 
a  railroad  company  by  an  administrator  to  "recover'  for  injury  to  the 
estate  of  his  intestate,  whose  death  was  caused  by  the  negligence 
of  the  company's  employes,  the  measure  of  damages  is  the  amount 
which  will  compensate  the  estate  for  the  pecaniary  loss  sustained  by  the 
death  of  the  deceased. 

5. :   :   KULE  APPLIED.    Where  it  appeared  that  the  deceased 

was  twenty-four  years  of  age,  without  family,  of  temperate  and  indus- 
trious habits,  and  whose  annual  net  earnings  were  found  to  be  f  263.  a 
Terdict  of  ten  thousand  dollars  was  held  to  be  excessive,  and  the  judg- 
ment was  affirmed  upon  the  condition  of  a  remiUUur  of  five  thousand 
dollars.    Beck,  J.^  dissenting. 

Appeal  from  Mahaska  District  Court, 

Wednesday,  September  23. 

This  is  an  action  for  damages  for  the  alleged  killing  of  C. 
0.  Eose  by  the  negligence  of  the  employes  of  the  defendant 
while  the  said  C.  O.  Rose  was  riding  as  a  passenger  on  a  train 
of  cars  on  the  defendant's  railroad.  The  cause  was  tried  to  a 
jury,  who  rendered  a  verdict  for  $10,000.00  for  the  plaintiff, 
upon  which  the  court  rendered  judgment.    Defendant  appeals. 

Seevers  i&  Cutts  and  John  Fyffe^  for  appellant. 

Brown^  Willys  dk  Williams^  for  appellee. 

Miller,  Cn.  J. — I.  The  defendant,  in  its  answer  to  plain- 
tiff's petition,  pleads:  Jirst^  a  denial  of  the  alleged  negligence 
on  part  of  its  employes;  second^  that  the  injury  to  plaintiff's 
intestate  was  caused  by  his  own  negligence;  and  thirds  the 
following  special  defense:  *'  That  previous  to  the  29th  day  of 
August,  1870,  the  Governor  of  this  State  invited  the  officers 
and  soldiers  of  the  State  to  meet  and  have  a  general  re-union, 
at  the  city  of  Des  Moines,  from  said  day  until  the  5th  day  of 
September  following,  which  re-union  was  approved  by  the 
General  Assembly  by  an  act,  approved  April  12th,  1870,  being 
Chapter  99  of  the  Laws  of  the  Thirteenth  General  Assembly. 

•*  And  defendant,  for  the  purpose  of  aiding  and  advancing 
Baid  object,  undertook  and  agreed  to  furnish  all  such  transpor- 
tation for  such  officers  and  soldiei*s,  that  the  rolling  stock 
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belonging  to  defendant,  and  the  state  and  condition  of  its  rail- 
way, would  permit  or  justify  them  in  doing  or  attempting, 
without  any  pay  or  compensation  whatever.  To  effectuate  this 
object,  passes  were  issued  by  the  Adjutant-General  of  the 
State  for  distribution  to  such  officers  and  soldiers,  one  of  which 
was  given  to  deceased,  and  was  in  substance  as  follows: 

" '  Des  Moines  Valley  Railroad  strictly  subject  to  the  con- 
ditions on  the  other  side  hereof,  and  all  claims  for  loss  and 
damage  being  assumed  by  C.  O.  Rose,  who  was  a  member  of 
Co.  B.  2d  Iowa  cavalry  in  the  war  for  the  suppression  of  the 
rebellion,  he  will  be  passed  free  over  the  Des  Moines  Valley 
Railroad  and  return.  John  Grvm,  Stipt. 

"  '  N.  B.  Baker,  Adjutant-General  of  Iowa. 

" '  This  pass  is  not  good  unless  signed  by  the  holder  on  the 
back  thereof,  and  is  not  transferable.  If  presented  by  any 
other  person,  conductor  will  take  up  and  collect  fare.' 

"  On  the  other  side  of  said  pass,  and  forming  a  part  thereof, 
is  the  following: 

"  ^  Iowa  Soldiers'  Reunion. 

"  '  In  consideration  of  being  passed  free  over  the  Des  Moines 
Valley  Railroad  to  attend  Iowa  Soldiers'  Reunion  at  Des 
Moines,  Aug.  29th  to  Sept.  5th,  1870,  I,  C.  O.  Rose,  hereby 
assume  all  risk  of  accident,  and  expressly  agree  that  the  said 
Des  Moines  Valley  Railroad  Company  shall  not  be  liable, 
under  any  circumstances,  for  any  injury  to  my  person,  or  for 
any  loss  or  damage  to  my  property,  which  may  occur  to  me 
while  using  this  free  pass  as  a  passenger  on  any  of  the  trains 
of  said  company;  and  that,  as  for  me,  I  will  not  consider  the 
said  Des  Moines  Valley  Railroad  Company  as  common  car- 
riers or  liable  to  me  as  such.  And  I  further  promise  on 
honor  to  use  this  free  pass  only  in  going  to  and  returning  from 
said  Iowa  Soldiers'  Re-union.  C.  O.  Rose.' 

"  That  said  C.  O.  Rose  at  the  time  stated  in  paragraph  three 
of  petition,  under  and  by  virtue  of  said  pass  only,  took  passage 
on  the  defendant's  train  at  Grand  Junction  for  Des  Moines; 
that  said  0.  O.  Rose  paid  no  consideration  whatever  for  said 
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passage,  nor  was  any  consideration  whatever  given  defendant 
tor  transporting  said  Bose." 

On  motion  of  the  plaintiff  this  defense  was  stricken  out, 
and  the  court  refused  to  allow  the  defendant  to  give  anj  evi- 
dence  thereunder  on  the  trial.  Of  these  rulings  appellant 
complains,  and  presents  for  decision  the  question  as  to  the 
power  of  the  defendant  as  a  common  carrier  to  limit,  by 
special  contract,  its  common  law  liability  for  injuries  caused 
to  a  passenger  through  the  negligence  of  the  employes  of  the 
ndlroad  company. 

This  question  has  been  frequently  the  subject  of  judicial 
investigation  and  decision  both  in  England  and  America,  and 
t  i>ATT.r.A^.  it  cannot  be  said  that  the  decisions  thereon  are 
s^iii  wm-  entirely  harmonious.  The  weight  of  American 
*™^^  authority  is  that  a  common  carrier  cannot   by 

notice  or  special  contract  restrict,  limit  or  avoid  its  common 
law  liability  for  negligence.  The  following  cases  support  this 
doctrine:  iT.  J.  Steam  Nav.  Go.  v.  Merehants^  Banky  6 
How.,  344;  FhiL  i&  Read.  R.  Co.  v.  Derby,  14  lb.,  483;  Stearn^ 
hoot  New  World  v.  JKing,  16  Ibid,  469;  Ball  v.  Cheney y  36 
N.  H.,  26;  Jones  v.  VoorheeSy  10  Ohio,  145;  Graham  db  Co. 
v.DaviSy  4  Ohio  St.,  362;  Cole  v.  Goodwiny  19  Wend.,  281; 
Clarhv.  Faxtoriy  21  Wend.,  153;  Camden  db  Amboy  R.  Co.  v. 
BurJcey  13  Wend.,  611;  Dorr  v.  N.  J.  Steam  Nav.  Co.y  4 
Sand.,  136;  Parsons  v.  Monteathy  13  Barb.,  353;  Stoddard  v. 
L.  I.  Railw.y  5  Sand.,  180;  Fish  v.  Chapmany  2  Kelly,  349; 
Dwight  V.  Brewstery  1  Pick.,  50;  Far.  cfe  Mech.  Bk.  v.  Cham^ 
j>lain  Tranrf.  Co.y  23  Vt.,  186;  Sag&r  v.  Portsmouth  R. 
Co.y  31  Maine,  228;  Camden  cfe  Aniboy  R.  Co.  v.  Bauldauy 
16  Pa.  St.,  67;  Bingham  v.  Rogers,  6  Watts  &  Serg.,  495; 
Latng  v.  Coldeny  8  Penn.  St.,  479;  Penn.  R.  Co.  v.  McClos- 
key,  23  Penn.  St.,  526,  532;  see  also,  2  Redfield  on  Railways, 
§§  10  and  11,  160, 161,  p.  82,  and  cases  cited  in  notes. 

The  same  doctrine  has  been  recognized  and  applied  by  this 
court  to  telegraph  companies  in  Sweetland  v.  The  III.  d: 
Miss.  Tel.  Co.y  27  Iowa,  433,  and  in  Manville  v.  The  West- 
em  Union  Tel.  Co.,  37  Iowa,  214.  And  in  a  recent  case  in 
the  Supreme  Court  of  the  United  States,  {N.  Y.  Cent.  R.  R. 


Digitized  byVjOOQlC 


250  SUPREME  COURT  OF  IOWA, 

Rose  V.  The  Des  Moines  Valley  E.  Co. 

Co,  V.  Lockwoody  5  Legal  Gazette,  413,)  the  question  of  the 
power  of  a  common  carrier  to  limit  his  liability  by  a  special 
contract  was  presented.  Mr.  Justice  Bbadlet  delivered  an 
elaborate  and  exhaustive  opinion,  concurred  in  by  all  the 
judges,  reaching  the  following  conclusions:  "1.  That  a  com- 
mon carrier  cannot  lawfully  stipulate  for  exemption  from 
responsibility,  when  such  exemption  is  not  just  and  reasonable 
in  the  eye  of  the  law.  2.  That  it  is  not  just  and  reasonable 
in  the  eye  of  the  law  for  a  common  carrier  to  stipulate  for 
exemption  from  responsibility  for  the  negligence  of  himself  or 
his  servants.  3.  That  these  rules  apply  both  to  "Common 
carriers  of  goods  and  common  carriers  of  passengers,  and  with, 
especial  force  to  the  latter.  4.  That  they  apply  to  the  case  of 
a  drover  travelling  on  a  stock  train  to  look  after  his  cattle,  and 
having  a  free  pass  for  that  purpose." 

II.  In  addition  to  the  weight  of  judicial  authority,  we 
have  in  this  State  the  following  legislative  enactments,  viz: 

2  . .  "  Every  railroad  company  shall  be  liable  for  all 

•  damages    sustained    by    any    person,    including 

employes  of  the  company,  in  co.nsequence  of  any  neglect  of 
the  agents,  or  by  any  mismanagement  of  the  engineers,  or 
other  employes  of  the  corporation,  to  any  person  sustaining 
such  damage,  all  contracts  to  the  contrary  notwithstanding." 
(See  Sec.  7,  of  Ch.  169,  Laws  of  1862;  Sec.  1,  Ch.  121,  Laws 
of  1870;  and  see  Code,  §  1307.) 

Under  this  provision  of  the  statute  railroad  companies  are 
liable,  notwithstanding  any  contract  to  the  contrary,  for  all 
damages  caused  by  the  negligence  of  any  of  their  agents  or 
employes  in  the  conduct  or  operation  of  their  railroads.  They 
cannot  make  a  contract  that  will  exempt  them  from  liability 
for  negligence. 

Appellant  urges  that  the  history  of  the  above  enactment 
shows  that,  by  section  7,  of  the  act  of  1862,  it  was  merely 
intended  to  place  the  employes  of  railroad  companies  on  the 
same  basis,  in  respect  to  the  right  to  recover  from  the  com* 
pany  for  injuries,  as  persons  who  are  not  employes  of  the 
company,  and  that  the  amendment  to  that  section,  passed  in 
1870,  was  intended  to  protect  such  employes  from  the  effect 
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of  contracts  exacted  by  the  railroad  companies  employing 
them,  by  which  the  benefits  of  the  act  of  1862  were  waived. 

The  language  of  the  statute  is  too  broad  and  general  to  jus- 
tify an  application  so  limited.  We  cannot,  merely  from  the 
history  of  the  enactment,  inter  that  the  General  Assembly 
intended  the  enactment  to  apply  only  to  a  particular  class  of 
persons,  when  there  is  nothing  in  tlie  language  used  to  indi- 
cate such  an  intention.  The  language  of  the  enactment 
includes  all  classes  of  persons,  sustaining  damage  from  the 
n^ligence  of  the  employes  of  the  railroad  company.  The 
railroad  company  is,  by  the  words  of  the  statute,  made  "  liable 
for  all  damages  sustained  by  rniy  person^  including  employes," 
caused  by  the  negligence  of  its  servants,  "  all  contracts  to  the 
contrary  notwithstanding."  "All  contracts,"  limiting  or 
exempting  the  company  from  liability,  are  alike  declared 
nugatory  for  that  purpose. 

In  the  construction  of  a  statute  the  intention  of  the  legisla- 
ture is  to  be  sought  after  but  courts  will  not,  for  this  purpose, 
adopt  a  construction  which  is  repugnant  to  the  clear  meaning 
of  the  language  nsed.  Leoni  v.  Taylor ^  20  Mich.,  148;  Dis- 
trict Township  of  Dvhuque  v.  City  of  Duhuqueyl  Iowa,  262, 
and  cases  cited.  The  language  of  the  statutes  under  consid- 
eration plainly  and  clearly  include  passengers  as  well  as 
employes  on  the  road,  and  the  limited  construction  contended 
for  by  appellant  would  be  repugnant  to  such  language.  We 
must,  therefore,  interpret  the  statutes  according  to  the  plaiu 
and  ordinary  meaning  of  the  language  made  use  of,  unless 
there  is  something  in  the  spirit  and  reason  of  the  enactments 
which  requires  %  more  restricted  interpretation.  We  are 
unable  to  see  or  find  any  reason  for  restricting  the  application 
of  the  statutes  on  the  subject  to  employes  alone.  Why  they 
should  not  apply  to  passengers,  also,  no  good  reason  can  be 
given.  On  the  other  hand  it  would  seem  unreasonable  to  hold 
that  under  the  broad  general  language  of  the  statute,  a  com- 
mon  carrier  is  not  prohibited  thereby  from  making  with  its 
passengers  and  shippers,  valid  contracts  of  itfdemnity  from 
the  duties  and  responsibilities  devolving  upon  them  by  law, 
and  that  at  the  same  time  such  contracts  between  the  carrier 
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and  its  employes,  are  declared  of  no  validity.  Upon  well 
settled  rules  of  interpretation,  as  well  as  upon  principles  of 
reason  and  justice,  the  passenger,  equally  with  the  employe, 
is,  under  these  provisions  of  the  statute,  entitled  to  the  protec- 
tion they  aflford. 

If,  hovever,  there  could  be  any  doubt  about  this,  it  is  settled 
by  another  statutory  provision,  as  follows:  "That  in  the  trans- 
portation of  persons  or  property  by  any  railroad  company,  or 
by  any  person  or  firm  engaged  in  the  business  of  transporting 
persons  or  property,  no  contract,  receipt,  rule  or  regulation 
shall  exempt  such  railroad,  or  other  company,  person  or  firm, 
from  the  full  liabilities  of  a  common  carrier,  which,  in  the 
absence  of  any  contract,  receipt,  rule  or  regulation  would  exist 
with  respect  to  such  persons  or  property."  See  Sec.  1,  Ch. 
113,Laws  of  1866.  This  provision  of  the  statute  stood  unre^ 
pealed  when  the  injury  in  this  case  occurred,  and  when  this 
action  was  brought,  and  has  been  incorporated  into  the  Code 
as  Sec.  1308. 

Its  language  applies  expressly  to  passengers  and  shippers, 
to  all  persons  and  property  transported  by  railroad  carriage. 

III.  A  distinction  is  sometimes  taken  between  simple  neg- 
ligence and  gross  negligence.  Whether  there  is  any  such  dis- 
tinction as  respects  railway  passengers,  it  is  unnecessary  in  this 
case  to  determine,  since  the  jufy  have  found  specially  that  the 
plaintiff's  intestate  was  killed  through  the  gross  negligence  of 
the  defendant's  employes  in  charge  of  the  train. 

Upon  this  question  of  fact,  under  the  conflicting  state  of 
the  evidence,  we  cannot  interfere. 

IV.  It  is  insisted  by  counsel  for  appellant,  that,  as  the 
deceased  was  riding  in  defendant's  cars  on  a  free  pass,  at  the 
8. ;  — :  time  of  the  injury  which  resulted  in  his  death, 

gmtuitous  1         i.  1  1     .  /.  .  , 

carriage.  therefore  the  relation  ot  common  carrier  and  pas- 
senger did  not  exist,  and  consequently  the  liabilities  of  a 
common  carrier  did  not  attach.  In  other  words,  that  the  pay- 
ment of  fare  was  essential  to  create  the  relation  of  common 
carrier  and  passenger,  and  that,  as  the  deceased  was  traveling 
free  on  defendant's  cars,  the  latter  is  not  liable  for  the  injury 
caused  by  the  negligence  of  its  employes* 
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In  PkiUidelphia  cfe  Reading  Railway  Co.  v.  Derby ^  14 
How.,  483,  it  was  held  that  where  the  plaintiff  was  lawfully 
on  the  cars  at  the  time  of  a  collision,  caused  by  the  gross  neg- 
ligence of  one  of  the  servants  of  the  railroad  company,  then 
and  there  employed  on  the  road,  he  was  entitled  to  recover  for 
an  injury  resulting  to  him  from  such  collision,  notwithstand- 
ing the  circumstances  that  the  plaintiff  was  a  stockholder  in 
the  company,  riding  by  invitation  of  the  president,  paying  no 
fare^  and  not  in  the  usual  passenger  car.  The  court,  in  the 
opinion,  per  Grier,  J.,  say  that,  "  the  liability  of  the  defend- 
ants below  for  the  negligent  and  injurious  act  of  their  servant, 
is  not  necessarily  founded  on  any  contract  or  privity  between 
the  parties,  nor  affected  by  any  relation  social  or  otherwise 
which  they  bore  to  each  other.  It  is  true,  a  traveler  by  stage 
coach,  or  other  public  conveyance,  who  is  injured  by  the  negli- 
gence of  the  driver,  has  an  action  against  the  owner,  founded 
on  his  contract  to  carry  hira  safely.  But  the  maxim  of 
^^  respondeat  superior ^^  which,  by  legal  imputation,  makes  the 
master  liable  for  the  acts  of  his  servant,  is  wholly  irrespective 
of  contract,  express  or  implied,  or  any  other  relation  between 
the  injured  party  and  the  master.  If  one  be  lawfully  on  the 
street  or  highway,  and  another's  servant  carelessly  drives  a 
stage  or  carriage  against  him,  and  injures  his  property  or  per- 
son, it  is  no  answer  to  an  action  against  the  master  for  such 
injury,  either  that  the  plaintiff  was  riding  for  pleasure,  or 
that  he  was  a  stockholder  in  the  road,  or  that  he  had  not  paid 
his  toll,  or  that  he  was  a  guest  of  the  defendant."  And  again 
the  court  say,  that  the  duty  to  carry  safely  "does  not  resalt 
alone  from  the  consideration  paid  for  the  service.  It  is  imposed 
by  the  law  even  where  the  service  is  gratuitous.  •  The  confi- 
dence induced  by  the  undertaking  any  service  for  another, 
is  a  sufiicient  legal  consideration  to  create  a  duty  in  the  per- 
formance of  it,' "  citing  Cogga  v,  Bernard^  and  cases  cited  in 
1  Smith's  L.  Cases,  95. 

Upon  these  views  it  was  held  that  if  the  plaintiff  was  lawfully 
on  the  defendant's  railroad  cars  at  the  time  of  the  injury,  the 
plaintiff's  right  to  recover  would  not  be  defeated  by  the  facts, 
that  he  was  the  guest  of  the  president  of  the  road,  paying  no 
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fare,  etc.  In  The  Steamboat  New  World  v,  King^  16  How., 
469,  474,  the  same  doctrine  is  re-afl5rmed.  It  is  also  main- 
tained in  The  Pennsylvania  Railroad  Co.  v.  Henderson^  51 
Penn.  St.,  315,  in  a  very  elaborate  opinion  by  Mb.  Justice 
Bead,  in  which  the  cases  bearing  upon  the  question  are  ably 
reviewed.  See  also  Beckman  v.  Shoitse^  5  Rawle,  179 ;  Goldeys 
Ca^e^  6  Casey,  30  Pa.  St.,  242;  Powell  v.  The  Pennsylvania 
Railroad  Co.  8  Casey,  32  Pa.  St.,  414;  The  Same  v.  McClos- 
key^s  Administrator^  11  Harris,  23  Pa.  St.,  632;  Camden  & 
Amhoy  Railroad  Co.  v.  Bauldauf^  supra. 

On  the  other  hand  some  of  the  later  cases  in  New  York  hold 
a  contrary  doctrine.  They  are  Wells  v.  N.  Y.  Cent.  R.  R. 
Co.,  24  N.  Y.,  181;  Perkins  v.  Same,  Id.,  196;  Bissell  v. 
Same,  25  Id.,  442.  These  decisions  were  made  by  a  bare 
majority  of  the  Court  of  Appeals,  the  dissenting  judges  being 
Chief  Justice  Denio  and  Justices  Wbight  and  Suthebland — 
three  of  the  four  permanent  members  of  the  court,  whose  dis- 
senting opinions  seem  to  us  to  be  entitled  to  the  most  weight. 
These  cases  were  reviewed  and  condemned  in  Penn.  R.  R.  Co. 
V.  Henderson^  supra,  and  also  in  the  recent  case  of  New  York 
Cent.  R.  R.  Co.  v.  Lockwood,  supra,  which  se^. 

In  our  opinion  the  better  doctrine  is  that  announced  in 
Phil,  cfe  Read.  R.  R.  Co.  v.  Derby,  supra,  and  the  cases  in 
accord  therewith.  Besides,  and  independently  of  the  adjudi- 
cated cases,  upon  the  broad  and  unqualified  provisions  of  our 
statutes,  heretofore  set  out,  we  are  of  opinion  that  a  common 
carrier  by  railroad,  who  undertakes  to  carry  persons  or  prop- 
erty, whether  gratuitously  or  for  the  usual  or  other  charges  or 
compensation,  is  liable  for  injuries  sustained  in  consequence 
of  the  negligence  of  its  employes  engaged  in  the  work  of  ope- 
rating the  road.  The  language  of  the  statute  is  so  broad  that 
it  includes  any  and  all  persons,  employes  as  well  as  others, 
who  may  be  injured  in  consequence  of  the  negligence  of  the 
agents  or  servants  of  the  railroad  company,  or  persons  opera- 
ting the  same. 

V.  It  is  next  insisted  that  the  damages  awarded  by  the 
jury  are  excessive.  The  verdict  is  for  the  sum  of  $10,000. 
By  the  evidence  it  appears  that  the  deceased  was  an  unmar- 
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ried  man  of  twenty-four  years  of  age,  by  occupation  a  harness 
maker,  and  that  his  expectancy  of  life  was  38  39-100  years. 
It  was  also  proved  that  he  was  a  man  of  temperate  and  indus- 
trious habits,  and  that  his  net  earnings  at  the  time  of  his 
decease  were  $263.11  annually.  This  last  fact  was  found 
specially  by  the  jury.  The  action  is  brought  by  the  adminis- 
trator for  the  injury  to  the  estate  of  the  deceased  sustained  in 
his  death;  there  is  therefore  no  basis  for  damages  for  pain  and 
suffering,  or  for  the  grief  of  his  relatives;  compensation  for 
the  pecuniary  loss  to  his  estate  is  alone  to  be  allowed.  Don- 
(Udson  V.  TheM,<&  M.  R,  R.  Co.,  18  Iowa,  280,  290.  See 
also  case  cited  in  note  2,  on  p.  646,  of  Sedwick  on  Damages, 
5th  ed. 

In  cases  like  this  the  true  question  always  is,  what  sum  of 
money  will  compensate  the  estate  of  the  deceased  for  the  loss 
4.  DAMAGES :    sustained  thereto  bv  his  death.    The  expectancy 

excessive  *  x  «/ 

Verdict.  of  life  being  a  little  over  thirty-eight  years,  and 

his  net  income  being  $263.11  per  year,  if  he  had  lived  for 
this  time,  and  continued  to  earn  the  same  income  during  the 
whole  time,  his  estate,  it  is  supposed,  would  have  received  the 
benefit  of  these  earnings  and  their  accumulations. 

One-half  of  the  sum  awarded,  viz:  five  thousand  dollars,  at 
six  per  cent,  interest,  would  produce  annually  a  net  income 
greater  than  that  earned  by  the  deceased,  and  at  ten  per  centum 
would  produce  annually  nearly  double  the  sum  that  he  would 
annually  earn  during  the  expectancy  of  life,  which,  added  to 
the  principal  sum,  would  bring  to  the  estate  at  the  end  of  that 
time  a  sum  almost  double  that  of  the  earnings  of  the  deceased 
had  he  lived.  No  one  would  think  of  loaning  money  in  Iowa, 
at  less  than  ten  per  centum  per  annum,  for  it  readily  brings 
that  rate  of  interest  by  the  year,  and  is  lawful. 

In  estimating  the  damages  the  jury  should  consider  the 
exact  situation,  annual  earnings,  health,  habits,  etc.,  of  the 
deceased;  Chi.,  R.  I.  <b  P.  R,  R.  Co.  v.  Morris  et  al,  AdnCrSy 
etc.,  26  111.,  400;  and  give  full  compensation  for  the  pecuniary 
loss  resulting  to  his  estate  from  the  killing.  It  is  true  that  the 
precise  loss  may  not  be  capable  of  exact  computation,  for 
although  the  deceased  may  have  been  in  good  health,  of  good 
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habits,  and  enjoying  a  net  income  as  the  fruits  of  industry  and 
frugality,  these  things  might  not  have  continued  during  the 
whole,  or  any  considerable  portion  of  the  expected  terra  of  his 
life.  On  the  other  hand,  a  continuance  of  health,  good  habits, 
industry  and  frugality,  together  with  fortuitous  circumstances, 
might  have  enabled  him  to  largely  increase  his  income  from 
year  to  year  throughout  the  entire  term  of  the  expected  life, 
accumulating  great  wealth,  and  at  his  death  leave  a  very  large 
estate. 

These,  however,  are  mere  speculations,  and  are  not  to  be 
made  the  basis  upon  which  to  compute  the  damages  in  casee 
of  this  kind.  And  while,  as  before  remarked,  no  exact  rule 
can  be  laid  down  by  which  the  precise  sum  of  money  lost  to 
the  estate  of  the  deceased  may  be  computed,  yet  an  approxi- 
mate amount  can  be  ascertained  from  the  probabilities  created 
by  all  the  surrounding  circumstances,  and  hence  the  law  will 
not  leave  the  amount  to  the  uncontrolled  discretion  of  the  jury. 
While  much  is  letl  to  their  sound  discretion,  yet  they  are  not 
authorized  to  found  their  verdict  upon  mere  speculation.  The 
Pennsylvania  Railrond  Company  v.  Va/ndever^  36  Penn. 
St.,  298.  When,  therefore,  it  is  manifest  that  the  jury  have 
gone  grossly  beyond  the  rule  of  compensation,  their  verdict 
ought  not  to  be  allowed  to  stand,  and  it  becomes  the  impera- 
tive duty  of  the  court  to  arrest  the  excess.  Collvna  v.  City  of 
Council  BUiffs^  35  Iowa,  432.  As  we  have  already  said,  full  com- 
pensation  should  be  made,  not  for  the  life  destroyed,yj>r  no  sum, 
of  money  however  great  would  he  sufficient  for  that  purpose^ 
and  it  is  not  upon  this  basis  that  the  damages  are  estimated, 
but  compensation  for  the  pecuniary  loss  to  the  estate  is  the 
remedy  the  law  gives.  The  sum  we  have  named  will,  as  we 
have  seen,  produce  annually  nearly  double  the  net  earnings  of 
the  deceased  and  seems  to  us  to  be  a  very  liberal  compensation 
under  the  evidence  and  circumstances  of  the  case.  We  do  not 
say  that  this  sum  is  the  exact  sum  which  will  make  the  estate 
of  the  deceased  good  for  the  loss  sustained  thereto  in  his 
death.  On  the  other  hand,  we  believe  this  sum  to  be  even 
more  than  enough  to  compensate  for  the  injury;  tliat  since  the 
amount  can  be  reached  only  approximately,  upon  the  proba- 
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bilities  of  the  case,  drawn  from  all  the  evidence  and  circum- 
stances, we  name  this  sum  as  the  largest  that  can  be  awarded 
und^r  the  well  settled  rules  of  law  applicable  to  the  case. 

It  being  clear  to  us  that  the  damages  awarded  by  the  jury 
are  so  excessive  as  to  make  it  apparent  that  they  were  given 

^ . .  "  under  the  influence  of  passion  or  prejudice,"  the 

ruieappued,  judgment  must  be  reversed,  unless  the  plaintiff 
will  remit  the  excess  over  five  thousand  dollars.  If  the  appel- 
lee will  so  remit,  the  judgment  will,  at  his  costs  in  this  court, 

be 

Affirmed. 

Beck,  J.,  disservting. — I  cannot  concur  in  that  part  of  the 
foregoing  opinion  which  holds  that  the  damages  allowed  by 
the  jury  are  excessive,  for  two  reasons: 

1.  I  do  not  think  the  amount  of  the  verdict  indicates  that 
the  jury  were  influenced  by  passion  or  prejudice  in  reaching 
the  conclusion  as  to  the  amount  of  damages.  Nothing  short 
of  this  will  authorize  us  to  interfere  with  the  judgment  of  the 
court  below. 

'2.  The  law  has  imposed  upon  the  jury  the  duty  of  assessing 
damages,  and  not  upon  this  court.  We  exceed  our  authority 
when  we  attempt,  as  is  done  in  the  foregoing  opinion, 
indirectly  to  do  so. 

My  views  upon  this  subject  are  fully  expressed  in  the  two 
opinions  prepared  by  me  in  Collins  v.  The  City  of  Council 
Bluffs,  32  Iowa,  324,  35  Iowa,  432,  thp  first  annnonncing 
the  opinion  of  the  court,  the  second  dissenting  from  the 
order  requiring  the  plaintiff  to  remit  a  part  of  the  judg- 
ment.   I  esteem  it  unnecessary  to  repeat  them  here. 

Vol.  X2EXIX. — 17 


Digitized  byVjOOQlC 


268  SUPREME  COFRT  OF  IOWA, 

Sypher  v.  Savery. 

^~^\  Sypheb  et  al  v.  Saveey  et  al. 


rS    2681 
1113     82 


Evidence :  books  of  account.  An  agreement  by  several  parties  to 
loan  certain  sums  of  money  to  aid  in  the  building^  of  a  hotel,  provided 
that  W.  and  others  should  be  the  attorneys  in  fact  of  the  subscribers, 
empowered  to  contract  with  a  suitable  person  to  execute  the  purpose 
of  the  agreement,  and  collect  and  disburse  the  amounts  subscribed. 
They  entered  into  a  contract  with  S.  to  build  a  hotel  as  contemplated  by 
the  subscribers,  and  W.,  who  was  a  banker,  was  made  their  treasurer: 
Held,  that  the  entries  in  the  books  of  W.  were  not  admissible  to  charge 
S.  with  the  receipt  of  the  subscriptions,  in  an  action  against  him  by  a 
subscriber,  to  recover  the  amount  of  an  alleged  payment. 

: :  KEs  GBST^.    An  entry  in  a  book  of  accounts,  whidi  is 

the  principal  fact  upon  which  the  right  to  recover  is  based,  is  not  admis- 
sible as  being  a  part  of  the  res  gestw. 

CERTIFICATES  OF  STOCK.    Certificates  to  subscribers  issued  by 


the  attorneys  in  fact,  acknowledging  the  payment  of  subscriptions  to 
the  loan,  would  not  be  competent  evidence,  and  would  not  condude  S. 
in  the  action  against  him  by  a  subscriber. 

BECEiPT.    A  receipt  executed  by  S.  to  W.  for  a  sum  less  than  the 


whole  amount  subscribed,  which  did  not  specify  the  names  of  the  iMities 
from  whom  W.  had  received  the  money,  is  not  admissible  to  establish 
the  fact  that  S.  had  received  the  amount  pledged  by  any  one  subscribe. 

5.  :  WHERE  AN  ADMINISTRATOR  IS  A  PARTY.  A  party  is  uot  dis- 
qualified as  a  witness  by  section  3639,  of  the  Code,  in  an  action  to  which 
an  administrator  is  a  party,  when  his  testimony  relates  to  no  personal 
transactions  or  communications  between  him  and  the  deceased. 

6.  Parties:   partnership:  action.    Where,  upon  the  dissolution  of  a 

co-partnership,  it  was  stipulated  that  all  unsettled  business  should  be 
entrusted  to  one  of  the  partners,  and  by  him  arranged  for  their  joint  ben- 
efit in  the  same  manner  as  if  the  firm  had  continued  to  exist,  with  power 
to  execute  all  contracts,  and  perform  all  duties  necessary  to  the  settle- 
ment of  its  affiEurs:  Heldf  that  he  could  not  maintain  in  his  own  name 
an  a^on  to  recover  a  debt  alleged  to  be  due  the  firm. 

Appeal  from  Polk  District  Court, 

"Wednesday,  September  23. 

Action  in  Chancery.  There  was  a  decree  rendered  in  the 
District.  Court,  granting  the  relief  prayed  for  in  plaintiff's 
petition.  Defendants  appeal.  The  facts  of  the  case  fully 
appear  in  the  opinion. 
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PhUUps  <&  Phillipa  and  J.  M.  St.  John^  for  appellees,    ' 

Beck,  J. — On  the  9tli  day  of  May,  1856,  S.  G.  Keene,  Jona- 
tlian  Lyon,  White  &  Hervey,  with  many  other  citizens  o^ 
Des  Moines,  (then  called  Fort  Des  Moines,)  Entered  into  a. 
written  agreement,  mutually  binding  themselves  to  loan  the 
several  snms  of  money  set  opposite  to  their  respective  names, 
for  the  purpose  of  being  used  in  erecting  and  furnishing  a 
spacious  hotel  to  be  kept  in  the  town.  For  the  purpose  of 
carrying  out  the  object  of  the  parties  to  the  instrument,  which 
was  to  aid  by  a  loan  the  erection  of  a  hotel  of  the  character 
contemplated,  and  thereby  to  induce  a  proper  person  to  under- 
take  the  enterprise,  it  was  provided  therein  that  E.  W.  Sypher, 
B.  F.  Allen  and  Lovell  White,  be  constituted  and  appointed 
the  attorneys  in  fact  of  the  subsbribers,  with  general  powers 
to  do  all  things  that  they  themselves  personally  might  do, 
pertaining  to  the  object  intended.  They  empowered  their 
attorneys  especially  to  make  the  loan  contemplated  to  the  fall 
amount  of  the  aggregate  of  their  subscriptions,  to  any  suitable 
person  upon  the  terms  named  in  the  instrument,  and  to  take 
such  security  therefor  as  to  them  should  appear  satisfactory. 
The  attorneys  wore  especially  empowered  to  collect  from  the 
subscribers  the  several  sums  they  were  bound  to  pay,  and 
apply  the  same  as  contemplated  in  the  instrument. 

The  attorneys  named  in  this  instrument,  upon  the  day  of  its 
execution,  entered  into  a  written  contract  with  James  C. 
Savery,  to  loan  him  the  money  subscribed  for  the  purpose  of 
building  and  furnishing  a  hotel  as  contemplated  by  the  sub- 
scribers, agreeing  to  collect  the  same  under  the  power  con- 
ferred upon  them.  Savery  obligated  himself  to  build  the 
hotel  within  a  time  specified,  and  repay  the  money  loaned  at 
a  date  and  with  interest  named.  The  details  of  the  agreement 
as  to  these  matters  need  not  be  particularly  stated.  It  was 
stipulated  in  this  contract  that  White,  one  of  the  trustees  for 
the  subscribers  to  the  loan,  should  act  aa  the  treasurer  of  the 
attorneys  to  whom  Savery  was  to  apply  for  mojiey.    In  abou( 
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one  year  after  the  execution  of  the  agf^ement,  it  was  modified 
by  the  parties,  but  in  the  view  we  take  of  the  ease  no  question 
arises  thereon;  the  modification  need  not  therefore  be  stated. 

On  the  same  day  this  agreement  was  entered  into,  Savery 
executed  to  the  trustees  an  instrument  in  the  form  of  a  prom- 
issory note,  with  conditions  for  the  payment  of  the  amount  of 
money  he  shonid,  under  the  arrangement,  receive  from  them, 
A  deed  of  trust  was  executed  by  him  upon  the  town  lots 
whereon  the  hotel  was  to  be  erected,  to  secure  the  payment  of 
the  money  provided  for  in  the  instrument  just  mentioned.  "^ 
James  W.  Bradshaw  was  named  therein  as  the  trustee. 

In  1860,  Bradshaw  died  and  the  county  judge,  under  author- 
ity conferred  in  the  de«d  of  trust,  appointed  Augustus  Newton 
his  successor,  who,  on  the  12th  day  of  September,  1860, 
upon  the  written  request  and  statement  of  certain  of  the  sub- 
scribers to  the  loan,  executed  to  Savery  a  release  of  the  deed 
of  trust,  and  entered  satisfaction  thereof  upon  the  record. 

Plaintiff  brings  this  action  to  recover  from  Savery  the 
amount'of  the  subscription  alleged  to  have  been  paid  by  her 
intestate,  and  received  by  Savery,  with  interest  thereon,  accord* 
ing  to  the  terms  of  the  several  instruments  of  writing  above 
mentioned.  She  alleges  performance  on  the  part  of  the  intes- 
tate in  his  life  time  by  the  payment  of  his  subscription,  and 
that  the  satisfaction  and  cancellation  of  the  deed  of  trust  were 
done  without  authority,  and  fraudulently,  and  are  therefore 
void. 

Pending  the  action,  Wilson  T.  Smith  and  James  Campbell 
intervened,  each  claiming  as  transferees  of  the  claim  and 
interest  of  subscribers  to  the  loan.  The  grounds  of  the  claim 
of  each  will  be  separately  considered. 

The  plaintiff' and  intervenors  each,  as  relief,  ask  that  the 
release  and  satisfaction  of  the  deed  of  trust  be  declared  fraud- 
ulent and  void,  and  be  set  aside;  that  judgments  be  rendered 
in  their  favor  respectively  for  the  amount  of  the  -subscription 
and  interest  upon  which  each  bases  the  claim  set  up  in  his 
respective  pleadings. 

We  will  proceed  to  consider  the  cause  of  action  of  each 
party  separately. 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  261 

Sypher  r.  Saveiy. 
plaintiff's  cause  OlP  ACTION. 

The  fact  that  plaintiff's  intestate,  Keene,  was  a  subscriber 
to  the  loan,  is  not  disputed.  K  his  subscription  was  paid, 
and  the  money  came  into  the  h^^nds  of  Sa very,  plaintiff 's  right 
to  recover  is  not  disputed.  Hice  v.  Savery^  22  Iowa,  470. 
The  only  task  imposed  upon  us  is  to  determine  whether  it  is 
shown  by  legal  evidence  that  hie  subscription  was  paid  to  or 
received  by  Savery.  The  evidence  upon  which  plaintiff  claims 
to  establish  the  fact  of  the  receipt  of  the  money,  or  its  eqnivar 
lent,  by  Savery  from  the  subscription  of  Keene,  is  as  follows: 

As  has  already  been  stated,  White,  one  of  the  trustees,  was, 
under  the  agreement  with  Savery,  to  act  as  treasurer,  to  collect 
of  the  subscribers  the  amoimts  for  which  they  were  bound, 
and  pay  over  the  same  to  him.  He,  at  the  time,  was  a  mem- 
ber of  a  banking  firm  transacting  business  in  the  town  of  Fort 
Des  Moines,  as  it  was  called  at  the  time.  Before  the  termi- 
nation of  tKe  transactions  involved  in  this  action,  more  than 
one  change  was  made  in  the  membership  of  the  firm.'  Its 
style  at  one  time  was  Maclot,  Oorbin  &  White,  at  another 
White  &  Smith,  and  probably  another  change,  indicating 
other  parties  conc-emed,  was  made  in  the  name.  The  business 
of  these  different  firms  was  recorded  in  the  same  books;  that 
is,  the  books  of  the  banking  firm  first  used  were  contipued  by 
its  various  successors.  White,  as  treasurer  of  the  trustees, 
appears  to  have  kept  no  separate  account  showing  the  payment 
of  the  trust  money  to  Savery,  or  to  any  other  person.  But 
Savery  had  an  account  in  the  bank,  and  upon  this  account  the 
money  received  upon  the  subscriptions  and  paid  out  to  him 
was  entered.  He  is  credited  therein  with  various  sums 
received  from  subscribers  and  others.  More  than  one  item  is 
entered  as  "  cash,"  or  "  deposit,"  without  speciiying  from 
what  source  it  was  obtained. 

The  debit  side  of  this  account  shows  the  payinent  of  a  large 
number  of  checks  drawn  by  Savery  to  various  persons,  many 
of  them  to  the  subscribers  to  tlie  loan,  and,  in  some  instances, 
for  the  identical  sum  with  which  he  is  credited  as  having  been 
paid  by  these  very  persons,  and  in  these  cases  the  credit  and 
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debit  bear  the  same  date.  This  side  of  the  account  has  more 
than  one  entry  of  cash  and  of  checks,  without  specifying  to 
Whom  payment  was  made. 

-  We  think  this  account  is  not  competent  evidence  to  establish 
the  indebtedness  of  defendant.  Entries  in  books  of  account, 
1.  EviDENCB:  made  by  third  persons,  are  admissible  in  evidence 

books  o£  &c*  - 

count.  when  it  is  shown  that  the  party  making  them  is 

dead,  and  that  the  entries  were  against  his  interest.  Neither 
fact  appears  in  this  case.  It  is  not  shown  that  White  is  dead, 
and  it  very  clearly  appears  that  the  charges  in  the  account 
were  not  against,  but  in  accord  with,  his  interest.  The  entries 
to  the  credit  of  Savery  may  be  regarded  as  against  the  interest 
of  White,  but  those  to  his  debit  were  clearly  in  his  favor,  or 
they  would  tend  to  release  him  of  liability,  if  any  force  be 
given  to  them.  The  fact  that  Wliite  was  charged  with  the 
duty  of  receiving  money  from  the  subscribers  and  paying  it 
over  to  Savery,  does  not  take  the  case  out  of  the  rule.  He 
became  liable  upon  receiving  the  money;  payment  to  Savery 
discharged  him  from  such  liability.  The  entries  in  the 
account  which  tend  to  show  Savory's  liability  with  equal  force 
relieve  White  of  liability.  They  are  therefore  not  against  his 
interest. 

But  it  is  insisted  that  these  entries  are  admissible  on  the 
ground  that  they  are  a  part  of  the  Te%  gestcBj  or  contempora- 
2^ .  .  neous  with  the  principal  f^ict  done.     It  is  true 

res  gestae.  that  an  entry  that  is  of  the  res  (jfestw  and  is  contem- 
poraneous with  the  principal  fact  done  is  admissible.  But  the 
rule  is  not  applicable  to  the  facts  before  us.  The  principal 
fact  done  was  the  payment  to  Savery  of  the  money  in  contro- 
versy. This  is  the  very  transaction  itself  upon  which  defend- 
ants' liability  is  based.  It  cannot  be  said  that  this  ikct  is  of 
the  res  gestce  or  contemporaneous  with  itself.  If  the  entry 
related  only  to  circumstances  connected  with  the  payment,  to 
time  or  manner  thereof,  the  rule  might  be  applicable.  But 
when  it  covers  the  whole  transaction  and  leaves  nothing  else 
to  be  proved  in  order  to  make  it  complete,  it  is  obvious  that  it 
is  not  admissible  under  the  rule  referred  to. 
XL  •  The  trustees  issued  to  the  subscribers  writings  in  the 
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nature  of  certificates  of  paid  np  stock  in  the  loan,  which 

X :  cep-  showed  the  payment  thereof,  with  the  amount  and 

stock.  date  when  made.     Such  a  certificate  was  issued  to 

Keene.  Tliis  cannot  be  regarded  as  evidence  against  Savery, 
for  be  was  no  party  to  it,  and  it  is  not  shown  that  the  certifi- 
cate was  issued  with  his  knowledge  or  consent.  There  was  no 
contract  or  arrangement  between  Savery  and  the  tnistees^ 
whereby  they  were  empowered  to  issue  such  a  paper,  which 
would  be  binding  upon  him.  It  is  of  the  same  character  as' 
the  entries  in  the  bank  books  above  referred  to,  and  while  it 
may  be  regarded  as  an  admission  of  the  trustees,  it  is  not  so 
kgainst  their  interest  that  it  can  be  used  as  evidence  against 
third  persons.  Certain  receipts  were  given  by  White  to  Keene, 
fehowing  payments  made  by  him.  They  are  incompetent  evi- 
dence for  the  same  reasons. 

III.  A  receipt  signed  by  Savery  acknowledging  that 
White,  as  treasurer,  had  paid  to  him  the  sum  of  over  $26,000 

^ .       on  account  of  the  loan,  is  claimed  to  establish  the 

''^^^^P^  fact  that  he  received  this  amount  of  Keene's  sub- 

scription. It  is  difficult  to  see  in  what  light  this  instrument 
may  be  r^arded  as  evidence  that  Keene  paid  one  cent  which 
came  into  the  hands  of  Savery.  It  does  not  sj>ecity  from 
whom  the  money  covered  by  it  was  received  by  White.  The 
feubscription  was  for  an  amount  much  in  excess  of  the  sum 
receipted  for,  but  should  it  be  regarded  as  concluding  Savery 
as  to  the  fact  that  he  received  the  amount  of  money  named, 
yet  it  is  not  evidence  that  any  part  of  the  money  was  paid  to 
White  by  Keene. 

While  regarding  this  receipt  and  the  bank  books  above 
referred  to  as  incompetent  evidence  to  establish  Savery's 
indebtedness,  facts  are  disclosed  by  this  evidence  which  vindi- 
cate the  wisdom  of  the  rule  of  law  excluding  them.  It  is 
very  conclusively  shown  that  more  than  one  of  the  subscribers 
to  the  loan  did  not,  in  fact,  pay  one  cent  to  the  treasurer,  yet 
the  book  account  shows  payments  made  by  them  which  are 
included  in  the  receipt  signed  by  Savery.  .  Some  of  these 
may  have  made  payments  directly  to  Savery  in  property; 
others,  we  have  no  doubt,  paid  nothing.     Savery  testifies  that 
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Keene  was  one  of  this  number,  and  that  he  received  nothing 
from  him  through  White  on  his  subscription.  His  testimony 
is  not  contradicted.  Nor  is  the  fact  of  payment  by  Keene  to  him, 
or  that  he  received  from  White  money  paid  by  Keene,  shown 
by  the  direct  evidence  of  a  single  witness.  White  is  living, 
and  his  evidence  would  have  settled  this  controversy  of  fact,  yet 
plaintiff  fails  to  produce  it.  The  evidence  under  consideration, 
upon  which  plaintiff's  claim  is  attempted  to  be  supported,  is 
•not  only  in  conflict  with  the  rules  of  law,  but,  if  received, 
would  not  overcome  the  adverse  proof  and  utterly  fail  to  carry 
conviction  to  our  minds. 

We  think  that  under  Code,  Section  3639,  Savery  is  a  com- 
5.  -— --;  where  petent  witness  to  the  fact  that  he  received  no  part 

administrator  ^ ^  ^^  ,         ,        .      ,        ^         .^^.  ,  .      ^    , 

Is  a  party.  of  Keene's  subscription  from  White,  as  such  testi- 
mony involves  no  personal  transaction  or  communication 
between  him  and  Keene. 

ly.  There  is  evidence  introduced  as  to  other  facts  which, 
it  is  claimed,  establishes  defendant's  liability.  These  are  the 
indebtedness  of  Savery  to  Keene  growing  out  of  other  transao- 
tions,  the  execution  of  a  note  or  notes  by  Savery  to  Keene,  thQ 
payment  by  Savery  to  Keene  of  a  certain  sum  on  the  very  day 
Keene  is  credited  in  Savory's  bank  account  with  a  like  sum,  all 
of  which  are  shown  by  the  record  in  another  action  brought 
by  plaintiff  against  defendant.  This  evidence,  to  our  mind, 
fails  to  establish  the  conclusions  drawn  by  plaintiff's  counseL 
We  conclude  that  the  evidence  before  us  is  not  suflicient  to 
support  plaintiff's  claim  for  relief,  made  in  her  petition;  it  is 
therefore  dismissed. 

INTERVENOR  CAMPBELL's  CAUSE  OP  ACTION. 

V.  In  addition  to  the  bank  books  and  a  certificate  of  the 
same  character  as  the  one  issued  by  the  trustees  to  Keene  above 
described,  other  evidence  was  introduced  to  support  Camp- 
bell's  right  of  recovery.  It  is  shown  that  he  is  the  transferee 
of  one  Lyon  who  was  a  subscriber  to  the  loan.  Lyon  testifies 
to  the  payment  made  by  himself  to  Savery,  but  in  all  material 
particulars  he  is  directly  contradicted  by  the  testimony  of 
Savery.    The  bank  books  and  certificate  are  just  as  inadmissi- 
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hie  in  Campbell's  behalf  aa  they  are  in  plaintiffB,  There  iq 
no  question  made  «fi  to  the  competency  of  Saverj  to  testify  in 
his  own  behalf  npon  the  claims  made  by  the  intervenors;  it  is 
to  be  determined  npon  the  oral  testimony  of  the  parties  and 
such  other  legal  evidence  as  was  submitted  to  the  District 
Court.  Upon  the  oral  evidence  alone  there  is  not  such  a  pre- 
ponderance in  favor  of  Campbell  as  will  authorize  a  judgment 
in  his  behalf.  Lyon  testifies  positively  to  the  payment;  he  is 
not  corroborated  by  other  competent  evidence.  Savery  as 
positively  denies  having  received  any  part  of  Lyon's  subscrip- 
tion. Considering  the  interest  of  each  witness,  the  accuracy 
of  the  memory  displayed  by  each,  and  other  matters  affecting 
their  credibility,  we  are  not  prepared  to  say  that  Lyon's  testi- 
mony is  entitled  to  greater  weight  than  Savery^s.  In  this  view 
the  intervener  has  failed  to  support  his  c^^se  by  a  preponderance 
of  evidence  and  cannot  recover. 

But  there  is  evidence  before  us  which,  to  our  minds,  defeats 
all  right  of  recovery  by  Lyon  or  his  assigns.  Before  the 
transfer  of  the  daim  to  Campbell,  Lyon  joined  other  sub- 
scribers to  the  loan  in  the  execution  of  a  release  purporting  to 
be  upon  su£9cient  consideration,  discharging  Savery  '^  from  all 
claim  and  demand,  debt  or  contract,  for,  or  on  account  ^'  of,  the 
contracts  above  stated.  This  instrument,  unless  impeached  for 
want  of  consideration  (its  execution  is  not  denied),  will  bar 
any  right  of  recovery  on  the  claim  of  Lyon  assigned  to  Camp^ 
bell.  It  is  claimed  by  Campbell  that  it  was  given  without 
consideration,  and  Lyon's  testimony  is  to  that  effect,  but  here 
again  he  is  contradicted  by  Savery  whose  testimony  supports 
the  sutficioncy  of  the  consideration  of  the  instrument.  The 
intervener  fetils  to  establish  by  a  preponderance  of  evidence 
the  invalidity  of  the  release. 

The  petition  of  the  intervener  Campbell  is  also  dismissed. 

IKTEBVENOB  SMTTh's  OAUSB  OP  ACTION. 

VL  The  subscriptions  upon  which  Smith's  claim  is  based 
were  made  by  White  &  Hervey  and  Lovell  White.  The  claim 
arising  thereon  became  the  property  of  White  &  Smith,  a  firm 
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of  which  intervenor  Smith  was  a  metnben  This  firm  was 
dissolved  in  1858,  and  Smith  was  left  in  charge  of  all  the 
partnership  assets  with  power  to  dispose  of  them  and  apply 
the  proceeds  to  the  partnership  debts.  All  losses  and  profits 
were  to  be  properly  entered  upon  the  books  of  the  firm  and 
the  rights  and  equities  of  the  partners  were  in  no  way  to  be 
aflected  by  the  dissolution.  The  firm  was  to  exist  as  to  all 
unsettled  business  and  Smith  was  to  have  authority  to  execute 
all  contracts  and  do  all  things  necessary  in  closing  up  its  busi* 
ness.  The  certificates  were  passed  over  to  Lovell  White  and 
to  White  &  Smith,  and  were  indorsed  in  blank  in  the 
name  of  the  party  to  whom  they  were  respectively  issued. 
The  evidence  of  Smith  fails  to  show  any  transfer  to  himself, 
and  it  clearly  appears  that  the  claims  are  held  by  him  as  a  part 
6f  the  partnerahip  assets.  Of  this  there  can  be  no  doubt. 
The  property  in  these  claims  being  in  the  firm  of  yrhite  & 
Smith,  they  are  the  real  parties  in  interest,  and  an  action 
against  defendant  cannot  be  prosecuted  in  the  name  of  one  of 
the  partners.  This  proposition  of  law  will  not  be  denied; 
the  fact  just  stated  to  which  it  is  applied  is,  to  our  minds, 
clearly  and  satisfactorily  established.  This  view  of  the  case 
l*enders  the  discussion  of  the  evidence  as  to  the  payment  made 
by  White  and  White  &  Smith  unnecessary. 

Smith's  petition  of  intervention  is  dismissed.  It  will  be 
of  course  without  prejudice  to  any  claim  or  action  by  White 
•&  Smith. 

The  foregoing  discussion  disposes  of  all  points  arising  in 
the  case  which  we  are  required  to  determine  upon  this  appeal. 

Kevebsed. 
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The  B.,  C.  R.  &  M.  R  Co.  v.  Stewabt. 

1.  Estoppel:    taxation:  bailboad.    Where  a  tax  of  five  per  cent,  to 

aid  in  ilie  constraction  of  a  railroad,  was  voted  by  a  nugority  of  all  the 
electors  in  a  township,  and  the  railroad  company  thereupon  constructed 
the  road  through  the  township,  at  an  expense  of  more  than  double  the 
amount  of  the  tax,  the  citizens  and  tax-payers  maMng  no  objections  to 
the  legality  of  the  vote  until  after  the  completion  of  the  road,  they  were 
estopped  from  then  objecting  to  the  validity  of  the  notice  of  election. 
Beck  J.  dissenting. 

2.  Pleading:    demurbeb.     In  an  action  to  compel  the  treasurer  of  a 

county  to  levy  and  collect  a  tax  voted  to  aid  in  the  construction  of  a 
railroad,  an  allegation  that  the  plaintiff  had  made  the  required  proof 
of  compliance  with  all  the  conditions  upon  which  the  tax  was  to  be 
paid  was  held  good  on  demurror. 

Appeal  from  Fayette  Circuit  Cowrt. 

Wednesday,  Septbmbeb  23. 

The  plaintiff,  on  the  18th  day  of  September,  1873,  filed  a 
petition  in  the  Circuit  Court,  alleging  in  substance  that  on  the 
24th  day  of  July,  1871,  a  petition  in  writing  was  presented  to 
the  trustees  of  West  Union  township,  in  Fayette  county, 
signed  by  more  than  one-third  of  the  resident  tax-payers  of 
said  township,  asking  that  the  question  of  aiding  in  the 
construction  of  plaintiff's  railroad  be  submitted  to  the 
vote  of  said  township;  that  on  the  same  day  the  trustees 
gave  notice  that  a  special  election  would  be  held  on  the  16th 
day  of  August,  1871,  at  the  village  of  West  Union  in  West 
Uuion  township,  by  publishing  the  notice  in  the  Fayette 
County  Union,  a  weekly  newspaper,  then  and  ever  since  pub- 
lished in  said  county,  and  also  by  posting  said  notice  in  five 
public  places  in  said  township,  more  than  twenty  days  before 
said  election  was  to  be  held,  which  notice  specified  the  time 
and  place  of  holding  said  election  and  the  line  of  road  to  be 
aided,  namely,  the  plaintiff's  road,  and  that  a  tax  of  five  per 
centum  on  the  dollar  valuation  of  the  property  ii;i  the  town- 
ship was  proposed  to  be  raised. 

The  petition  also  alleged  that,  for  fifteen  years  previous  to 
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the  filing  of  the  same,  the  general  elections  had  been  held  at 
the  court  house  in  the  said  village  of  West  Union,  which  fact 
at  the  time  of  giving  the  notice  was  universally  known  by  the 
voters  of  said  township,  and  the  notice  specified  that  said 
election  would  be  held  and  the  polls  opened  in  said  village  as 
provided  for  general  elections;  that  said  election  was  held  in 
pursuance  of  said  notice  at  the  court  house  in  West  Union  on 
the  16th  day  of  August,  A.  D.  1871,  at  which  the  question  of 
"taxation"  or  "no  taxation"  to  aid  in  the  construction  of 
plaintiff's  road  was  submitted  to  the  voters  of  said  township, 
and  that  a  majority  of  all  the  voters  in  said  township  voted  in 
favor  of  taxation,  whereupon  the  township  clerk  of  said  town- 
ship certified  to  the  County  Auditor  of  Fayette  county  the  rate 
per  centum  which  was  voted  at  said  election,  which  was  five 
per  centum  of  the  assessed  valuation  of  the  property  in  the 
township. 

It  is  further  alleged  that  the  Board  of  Supervisors  of  the 
county  at  their  next  meeting  held  aflter  said  election  and  at 
the  same  time  of  levying  the  ordinary  taxes  in  the  county, 
levied  the  tax  voted  at  said  election  and  caused  the  same  to  be 
placed  on  the  tax  lists  of  West  Union  township  and  placed  in 
the  hands  of  the  defendant,  the  treasurer,  for  collection;  that 
the  only  conditions  upon  which  said  tax  was  voted  were,  that 
^^  said  taxes  were  not  to  be  paid  to  the  plaintiff  until  said 
plaintift^'s  road  was  built  and  cars  running  to  West  Union,  and 
one-half  of  the  grading  done  between  West  Union  and  the 
intersection  of  plaintiff's  road  and  the  Milwaukee  &  St.  Paul 
II.R;".  that  plaintift*'s  road  was  so  running  on  the  lith  day 
^f  October,  1872;  that  the  plaintiff  has  kept  and  performed 
all  conditions,  covenants  and  agreements  contained  in  said 
petition  to  the  trustees  and  the  notice  of  election,  by  it  to  be 
kept  or  performed,  or  otherwise  made  to  the  people  of  said 
township ;  that  immediately  after  said  tax  was  voted  it  began 
the  construction  of  its  road  through  said  township  and  county, 
and  laid  out  and  expended  a  large  sum  of  money  in  the  con- 
struction of  their  road  in  said  township,  which  it  would  not 
have  done  unless  it  had  expected  in  good  faith  to  receive  the 
tax  voted  by  the.  township,  and  that  the  voting  of  such  tax  was 
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the  consideration  that  induced  the  plaintiff  to  construct  its 
road  through  said  township;  that  it  accepted  the  tax  voted  on 
the  conditions  contained  in  the  petition  to  the  trustees  and 
notice  of  election,  and  upon  the  strength  thercDf  expended 
money  in  the  construction  of  their  road  to  an  amount  equal  to 
double  the  sum  of  the  tax  voted. 

It  is  further  averred,  that  prior  to  the  commencement  of  this 
suit,  "  due  proof  had  been  made  to  the  defendant  that  the 
plaintiff  had,  in  all  respects,  complied  with  the  conditions, 
reservations  and  agreements  upon  which  said  tax  was  voted  to 
the  plaintiff,  and  all  the  conditions  upon  which  it  was  to  be 
paid  over  to  the  plaintiff*,  and  the  certificate  or  sworn  estimate 
of  the  engineer  in  charge  of  the  work  on  said  road  to  West 
Union  township,  showing  .that  double  the  amount  of  said  tax 
had  been  exp3nded  for  the  construction  of  plaintiff^s  road  in 
West  Union  township,  in  accordance  with  the  terms  of  the 
notice  upon  which  said  tax  was  voted,  was  presented  to  defend- 
ant; that,  notwithstanding  all  this  and  that  plaintiff  had  duly 
demanded  that  the  defendant  should  proceed  to  collect  and  pay 
over  said  tax  pursuant  to  law,  he  neglected  to  do  so. 

A  peremptory  writ  of  mandamus  is  prayed  to  compel  the 
defendant  to  collect  and  pay  the  tax  to  the  plaintiff. 

Copies  of  the  petition  presented  to  the  trustees  of  the  town- 
ship, and  of  the  notice  of  the  election,  are  annexed  to  plaintiff's 
petition. 

The  defendant  demurred  to  plaintiff's  petition  for  the  fol- 
lowing reasons: 

"  1.  That  the  notice  required  by  law  of  the  place  at  which 
the  election  would  be  held,  was  not  given. 

"  2.  That  the  notice  required  by  law  of  the  time  when  the 
election  would  be  held,  was  not  given. 

"3.  That  plaintiff's  petition  does  not  fehow  that  the 
requisite  proof  has  been  made  to  the  county  treasurer,  as  pro- 
vided by  Chap.  2,  of  Laws  of  Fourteenth  General  Assembly, 
or  that  plaintiff  has  complied  with  the  provisions  thereof." 

Tliis  demurrer  was  sustained,  and  plaintiff  appeals. 

Z.  Z.  Ainsworth  and  Hen/ry  Rickel^  for  appellant 
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Willett  <&  Wellington^  for  appellee. 

Miller,  Ch.  J. — The  notice  given  of  the  election  at  which 
the  question  of  "  taxation,'^  or  "  no  taxation,"  was  to  te  voted 
^t  x^S^n^^  u'  upon,  contained  the  following  language,  to-wit: 
road.  "  Now,  therefore,  notice  is  hereby  given  that,  at 

West  Union,  in  said  township,  on  the  16th  day  of  August,  A. 
D.,  1871,  a  special  election  will  be  held,  at  which  the  polls 
will  be  open  as  provided  for  general  elections,"  etc.  The 
counsel  for  appellee  insist  that  this  does  not  sufficiently  specify 
the  place  where  the  election  was  to  be  held.  We  do  not  deem 
it  necessary  to  pass  upon  this  question,  for  we  think,  upon  the 
facts  alleged  in  the  petition  and  admitted  to  be  true  by  the 
'  demurrer,  that  defendant  is  not  in  a  position  to  take  advantage 
of  this  defect  in  the  notice,  if  it  be  such.  The  tax  was  voted 
in  August,  1871;  more  than  two  years  elapsed  since  it  was 
voted  befoi'e  this  suit  was  commenced;  the  plaintiff  has  pro- 
ceeded upon  the  faith  that  it  was  to  receive  this  tax  in  due 
time,  and  has  complied  with  all  the  conditions  upon  which  it 
was  to  become  entitled  thereto,  has  expended  more  than 
double  the  amount  of  the  tax  in  constructing  its  road  through 
the  township  voting  the  tax,  which  it  would  not  have  done  but 
for  the  promise  of  the  people  that  the  tax  should  be  paid 
when  the  plaintiff  had  performed  its  part  of  the  contract 
During  all  this  time  the  tax  payers  and  citizens  of  the  town- 
ship, seeing  and  knowing  that  plaintiff  was  expending  its 
money  within  the  township  in  the  construction  of  a  public 
improvement  which  was  to  benefit  their  property,  stand  by 
and  make  no  complaint  or  objection  that  there  was  a  technical 
defect  in  the  notice  of  the  election,  which  could  have  worked 
no  prejudice,  since  a  naajority  of  all  the  voters  in  the  township 
voted  in  favor  of  the  tax.  It  would  be  manifestly  against 
every  principle  of  justice  to  allow  the  tax-payers  of  the  town- 
ship, through  the  defendant,  to  escape  liability  from  a  tax 
voted  by  the  citizens  at  an  election  authorized  by  law  for  so 
slight  a  defect,  if  it  be  one,  under  the  circumstances  stated. 

This  conclusion  is  well  sustained  by  authority.  See  John- 
son V.  Stai'k  County^  24  Ills.,  75;  Commonwealth  ex  rel.  v. 
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Thonuis,  32  Penn.  St.,  218 ;  Chapman  et  al.  v.  M.  B.  R.  Co,,  6 
Ohio  St.,  119;  The  Mahaska  Co.  B.  Co.  v.  The  D.  F.  B.  Co., 
28  Iowa,  437;  Hellenhamp  v.  City  of  Lafayette,  30  Ind., 
192;  Palmer  v.  Stumph,  29  Ind.,  329;  MoHz  v.  City  of 
Detroit^  18  Mich.,  496;  Brovyii  v.  Bowen,  30  K  Y.,  519; 
.  Young  v.  Bush,%  Bosw.,  1;  State  v.  Van  Horn,  7  Ohio  St, 
327;  PTettym>an  v.  Supervisors  of  Tazewell  Co.,  19  Ills.,  406; 
Zabriskie  v.  C.  C.  <&  C.  B.  Co.,  23  How.,  381 ;  Mayor  ofPitts^ 
hurff  V.  ScoU,  1  Penn.  St.  309. 

In  this  conclusion  Mb.  Jusnos  Beck  does  not  concar. 

IL  The  third  ground  of  demurrer  is  that  it  does  not 
appear  by  the  petition  that  the  requisite  proof  was  made  to 
the  treasurer,  etc.,  under  Chapter  2,  Laws  of  1872. 

The  fifth  section  of  that  act  is  as  follows:  *'  That  when  it* 
is  certified  to  the  county  treasurer  or  township  collector,  by 
the  trustees  of  any  township,  or  the  trustees  or  council  of 
any  incorporated  city  or  town,  that  the  railway  company  has, 
in  all  respects,  complied  with  the  statutes  and  with  all  con- 
tracts and  agreements  referred  to  in  section  two  of  the  act 
relative  to  such  tax,  and  is  entitled  thereto,  it  shall  be  the- 
duty  of  such  treasurer  or  collector  to  give  sixty  days'  notice 
thereof  by  publication  in  some  newspaper  published  in  the 
coimty,  and  if  there  be  no  such  newspaper,  by  posting  three 
notices  thereof  in  each  township,  city  or  town,  from  which 
said  tax  is  to  be  collected^  and  from  the  time  of  giving  such 
notice  said  tax  shall  become  delinquent,  and  not  before." 

It  was  held  by  this  court  in  Ra/rwood  et  al.  v.  Case,  Treas.y 
etc.,  Dec  Term,  1873,  that  this  section  suspending  the  collection 
of  the  tax  until  the  railroad  company  shall  become  entitled  to 
it,  is  not  unconstitutional,  although  retrospective;  and  it  was 
further  held  that  a  petition,  which  fails  to  allege  that  the  proof 
required  by  this  section  was  made  to  the  treasurer  or  town- 
ship collector,  is  bad  on  demurrer.  In  that  case  there  was  no 
allegation  whatever.that  such  proof  had  been  presented.  "We 
think,  however,  that  in  this  case  the  petition  is  not  vulnerable 
to  this  objection.  The  allegations  of  the  petition  in  this 
respect  are  that,  "  prior  to  the  commencement  of  this  actioil, ; 
due  proof  had  been  made  to  the  dtfendant  that  theplaintif 
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hady  in  all  respects^  complied  with  the  conditions^  reserva* 
tionSj  and  agreements  upon  which  said  tax  was  voted  to  the 
plaintiff y  and  all  the  conditions  vpon  which  it  was  to  he  paid 
over  to  the  plaintiff ^^^  etc.  Tlie  substance  and  effect  of  the 
averments  are  that  the  plaintiff  has  furnished  to  the  treasurer 
legal  proof  of  every  fact  required  by  the  law  to  entitle  it  to 
have  the  tax  collected  and  paid  over.  The  petition  does  not 
specify  all  the  particular  items  of  evidence  which  are  required, 
but  it  avers  the  fact  that  the  requisite  proof  has  been  fur- 
nished. This  averment  is  confessed  by  the  demurrer,  and,  if 
it  be  conceded  that  the  averment  is  not  sufficiently  specific,  it  ' 
is  sufficient  on  demurrer.  The  averment  of  the  petition  is 
that  the  necessary  proof  was  made  that  all  the  conditions 
upon  which  the  tax  was  to  be  paid  had,  in  all  respects?  been 
complied  with.  Now  the  statute,  in  prescribing  how  this 
proof  shall  be  made,  does  not  make  it  necessary  to  allege  that 
it  was  made  in  that  form  or  manner.  The  allegation  that  the 
requisite  proof  was  made  is  sufficient. 

The  demurrer  was  improperly  sustained,  and  the  judgment 
of  the  Circuit  Court  must  be 

RSVEBSED. 


"Watts  v.  Lambertson. 


Oosts:  offer  to  coi^fbss  judgment:  appeal.  Pending  an  action 
in  a  justice's  6oart,  the  defendant  offered  to  confess  judgment  for  a  part 
of  the  daim,  which  was  less  than  the  amount  for  ^nduch  judgment  was 
rendered,  but  equal  to  the  sum  recovered  on  appeal  to  the  Circuit  Court: 
Held,  that,  under  section  3404  of  the  ReviBion,  the  plaintiff  was  liable 
for  all  costs' incurred  after  the  offer  to  confess  was  made. 

Appeal  from  Clinton  Circuit  Court. 

Thursday,  September  24. 

This  action  was  originally  brought  February  1, 1873,  before 
a  justice  of  the  peace  to  recover  fifteen  dollars,  advanced  by 
plaintiff  to  defendant,  upon  a  contract  for  the  purchase  of 
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hogs,  and  eightj^foar  dollars  damagee,  for  failure  to  comply 
therewith.  The  defBndant  gave  due  notice  thereof  and  offered 
to  confess  judgment  for  fifteen  dollars  and  costs,  which  the 
plaintiff  refused  to  accept.  The  deiendant  denied  the  balance 
of  the  claim,  and  upon  trial  before  the  justice,  the  plaintiff 
recovered  fifty  dollars  and  costs.  The  ilefendant  appealed  to 
the  Circuit  Court,  where  plaintiff  recovered  judgment  for  fif- 
teen dollars  and  costs,  taxed  at  over  sixty  dollars.  The  defend- 
ant moved  to  retax  the  costs  against  the  plaintiff;  this  was 
overruled,  and  defendant  appeals. 

Wm,  II.  H,  Hart  and  Wm,  B.  Leffingwell^  for  appellant. 

J.  C.  L,  Tate  and  jF'lint  dk  Darling,  for  appellee. 

Cols,  J. — Our  statute  in  force  when  this  action  was  brought 
and  applicable  to  it,  provides,  (Rev.  of  1860): 

"  Sec  3404.  After  an  action  for  the  recovery  of  money  is 
brought,  the  defendant  may  offer  in  court  to  confess  judgment 
for  part  of  the  amount  claimed  or  part  of  the  causes  involved 
in  the  action.  Whereupon,  if  the  plaintiff^  being  present, 
rcfnses  to  accept  such  confession  of  judgment  in  full  of  his 
demands  a^inst  the  defendant  in  the  action,  or  having  had 
two  clear  days'  notice  that  the  offer  would  be  made,  of  its 
amount,  and  of  the  time  of  leaking  it,  fails  to  attend,  and  on  the 
trial  does  not  recover  more  than  was  so  offered  to  be  confessed, 
such  plaintiff  shall  pay  all  the  costs  of  the  defendant,  incurred 
after  the  offer.  The  offer  shall  not  be  deemed  to  be  an  admis- 
sion of  the  cause  of  action,  or  amount  to  which  the  plaintiff 
was  entitled,  nor  be  given  in  evidence  upon  the  trial." 

It  is  conceded  here,  by  appellee's  counsel,  that  the  defend- 
ant fully  complied  with  this  section,  in  giving  the  notice  and 
in  making  his  offer  to  confess  judgment  for  fij^^een  dollars  and 
all  costs  up  to  that  time.  But  it  is  claimed  that,  since  the 
plaintiff  recovered  more  than  fifteen  dollars  before  the  justice 
of  the  peace,  he  is  entitled  to  recover  all  costs  of  that 
court  and  any  other  court  to  which  it  may  be  carried  by  appeal, 
without  reference  to  the  amount  of  recovery  there.  That 
if  the  defendant  would  avoid  liability  for  costs  on  the  appeal, 
Vol.  XXXIX. — 18 
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he  should  make  the  protfer  provided  for  in  "  Sec.  3935.  If 
the  judgment  below  is  against  the  appellant,  he  may  proffer  to 
pay  a  certain  amount  with  costs,  and  if  the  final  amount  recov- 
ered be  less  favorable  to  the  appellee  than  such  proffer,  he  shall 
pay  the  costs  of  appeal." 

In  our  view  the  proper  construction  of  the  two  sections  is, 
that  if  the  defendant  has  complied  with  the  provisions  of  Sec. 
3404,  and  properly  made  his  offer  to  confess,  and  the  plaintiff 
does  not  recover  more  than  was  so  offered  to  be  confessed, 
either  in  the  court  where  the  offer  is  made  or  in  any  other 
court  to  which  the  case  maybe  taken  by  appeal  or  otherwise —  * 
if  he  does  not  finally  recover  more — ^lie  must  pay  all  the  costs 
of  defendant,  incurred  after  the  offer.  While,  under  section 
3935,  he  cannot  offer  to  confess  judgment  at  all,  but  he  must 
proffer  to  pay  a  certain  sum  with  costs.  And  he  may  do  this 
whether  he  has  made  the  previous  offer  to  confess  or  not.  If, 
after  a  trial,  he  became  satisfied  that  more  would  be  recovered 
than  he  had  offered  to  confess,  he  might  avoid  further  costs 
upon  the  contingency  provided,  by  making  the  proffer  to  pay. 
The  sections  provide  different  remedies  for  different  states  of 
case,  and  neither  limits  the  other.  The  costs  should  have 
been  taxed  to  the  plaintiff. 

Il£V£BSED. 


The  State  v.  Anderson. 


Highway:  application  to  ^tablish:  notice.  Notice  mnst  be 
given  of  the  pendency  of  an  application  for  the  establishment  of  a  road, 
to  confer  jurisdiction  upon  the  Board  of  Supervisors,  and  unless  it 
appear  to  have  been  given,  jurisdiction  will  not  be  presumed.  {The  State 
V,  Berry  J  12  Iowa,  58.) 

Practiee :  instruction.  When  the  court  was  asked  to  instruct  the 
jury  that  the  record  failed  to  prove  a  legally  established  road,  it  was 
error  to  instruct  them  that  no  question  had  been  raised  as  to  the  re^> 
larity  of  the  proceedings  to  establish  it.  The  objection  might  have  been 
made  otherwise  and  with  the  same  effect  upon  the  introduction  of  the 
lecord. 
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Appeal  from  Davis  District  Court. 

Thuesday,  Septembbb  24. 

The  defendant  was  indicted  and  convicted  of  obstructing  a 
highway  and  now  appeals  t6  this  court.  The  facts  of  the  case 
are  set  out  in  the  opinion. 

Trimble  <&  Carruthers,  for  appellant. 

M.  E.  CtittSy  Attorney  General;  M.  H,  Jones^  District 
Attorney;  Traverse  ds  Eichelberger^  for  the  State. 


Beok,  J. — In  order  to  prove  the  existence  of  the  highway, 
which  defendant  is  charged  with  obstructing,  the  record  of 
the  Board  of  Supervisors  pertaining  thereto  was  introduced  in 
evidence.  It  does  not  appear  from  this  evidence  that  any 
notice  whatever  was  given  of  the  pendency  of  the  application 
for  the  road,  nor  is  it  shown  that  the  supervisors  found  such 
notice  had  been  given,  that  any  evidence  on  the  subject  was 
fnmished  them,  or  that  they  passed  upon  the  question  whether 
there  had  been  notice,  as  required  by  law.  Neither  was  there 
any  proof  made  to  the  District  Court  of  the  service  of  such 
notice. 

I.  The  defendant  asked  the  court  to  instruct  the  jury  that 
this  record  failed  to  prove  a  legally  established  road.  The 
instruction  was  refused;  it  ought  to  have  been  given. 

The  notice  required  by  law  was  necessary  to  confer  upon 
^ippiiSSSnto  *^®  supervisors  jurisdiction,  and,  unless  it 
grta^iishino-  appeared  to  have  been  given,  jurisdiction  will 
not  be  presumed.     The  State  v.  Berry ^  12  Iowa,  58. 

Jurisdiction  will  be  presumed  if  it  be  shown  from  the  record 
that  the  court  establishing  the  road  decided  that  sufiScient 
notice  had  been  given.  McCollister  v,  Shuey  et  al.,  24  Iowa, 
362.  And  if  the  record  shows  that  notices  were  posted,  it 
will  be  presumed  that  parol  proof  was  introduced  to  show 
they  were  put  up  in  the  manner  required  by  law.  Woolsey  v, 
Sitpervisors  of  Hamilton,  Co.^  32  Iowa,  130.    Extrinsic  proof 
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is  admissiblej  upon  the  introduction  of  the  record,  to  show 
notice;  upon  sach  proof  the  court  will  infer  that  the  notices 
were  given  but  had  been  lost  from  the  files.  Keyea  <b  Craw- 
ford V.  Tait,  19  Iowa,  123. 

The  case  before  us  is  not  within  the  rules  of  any  of  these 
decisions  which  are  citi3d  and  relied  upon  by  counsel  for  the 
State.  The  record  not  only  fails  to  show  notice  but  also  fails 
to  show  that  the  supervisors  passed  upon  the  question  of 
notices,  and  no  extrinsic  proof  was  introduced  to  establish 
compliance  with  the  law  iu  this  respect. 

The  record  was  not  suflicient  to  establish  a  lawful  road;  the 
instruction  referred  to  was  erroneously  refused. 

II.     The  court  directed  the  jury  that  defendant  raised  no 

question  as  to  the  regularity  of  the  proceedings  to  establish 

2.  fractick:     the  road.    This  instruction  was  given  after  defend- 
instTuction.   ^^^  ^^^  ^^-^^  ^^^  ^^^^^  ^  gj^^  ^^le  ouB  above 

referred  to.  That  defendant  did  claim  the  record  evidence  was 
insuflScient  to  support  the  road  cannot  be  doubted.  The 
objections  to  it  are  properly  raised  upon  his  request  for 
instructions;  they  could  have  been  made  upon  the  introduc- 
tion of  the  record  in  evidence,  but  the  omission  to  do  so  then 
does  not  preclude  defendant  from  urging  them  at  the  time 
chosen  by  him  for  that  purpose.  The  instruction  complained 
of  was  erroneous. 

Other  questions  raised  by  appellant  need  not  be  considered, 
as  the  judgment  on  account  of  the  errors  mentioned  must  be 
reversed. 

Reversed* 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  877 

Tbe  State  t.  Kabrteb. 


The  State  v.  Kabbich. 

Criminal  law;  byidbncb.  The  character  of  one  charged  with  an 
ofSsnse  18  not  in  issue  unless  he  himself  introduces  evidence  relating 
tiiereto.  The  fiEulure  to  call  witnesses  to  prove  his  general  good  charac- 
ter raises  no  presumption  against  it. 

Appeal  from   Wayne  District  Gowrt. 

Thubsdat,  Sbftbmbeb  24. 

The  defendant  was  indicted,  tried  and  convicted  for  larceny, 
from  which  conviction  he  appeals  to  this  court.  The  facta  of 
the  case  bearing  on  the  points  ruled  appear  in  the  opinion. 

Tedford  &  3filed,  for  appellant. 

M.  E.  Cutts^  Attorney  Generaly  for  the  State. 

MiLLEB,  Ch.  J. — On  the  trial  of  the  cause  the  appellant 
offered  no  evidence  of  good  charcwter.  The  court  thereupon 
charged  the  jury  as  follows:  "Defendant  is  presumed  to  be 
innocent  until  he  is  proven  guilty.  Defendant  *had  the  legal 
right  to  introduce  testimony  in  support  of  his  character,  and 
the  fact  that  he  failed  to  do  so  is  a  circumstance  that  you  may 
consider,  with  all  the  other  testimony  in  the  case,  in  determin-  • 
ing  tbe  question  of  guilt." 

Appellant  excepted  to  the  giving  of  this  instruction,  and 
assigns  the  same  as  error. 

The  law  is  now  well  settled  that  a  party  charged  with  the 
commission  of  a  public  offense  may  give  evidence  of  his  good 
character.  But  his  character  is  not  in  issue,  nor  can  the  pros- 
ecution offer  evidence  of  the  general  bad  character  of  the 
accused  until  the  defendant  has  offered  evidence  of  his  good 
character.  3  Greenlf.  on  Ev.  §§  26, 26  and  cases  cited  in  notes; 
2  Russell  on  crimes,  785;  Commonwealth  v.  Hardy y  2  Mass., 
317;  Same  v,  Webster ^  5  Gush.,  326. 

In  the  People  v.  Bodhie,  1  Denio,  281,  an  instruction  sub- 
stantially the  same  as  the  one  given  in  this  case,  although  of 
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much  greater  length,  was  held  to  be  erroneous  because  its 
effect  was  to  instruct  the  jury  tliat,  as  the  accused  alone  could 
offer  evidence  of  his  good  character,  his  failure  to  do  so  afforded 
an  inference  that  it  was  bad,  and  it  was  further  held  that,  when 
no  evidence  of  good  character  is  given,  the  law  assumes  that 
it  is  of  ordinary  fairness  and  respectability,  and  th^t  the  jury 
in  such  case  should  determine  the  guilt  or  innocence  of  the 
accused  upon  the  evidence  before  them  and  wholly  irrespect- 
ive of  the  question  of  character.  This  case,  in  effect,  over- 
iniles  the  People  v.  Vane,  12  Wend.,  78,  which  seemed  to  hold 
a  different  doctrine.  In  the  State  v.  O'Neal^  7  Ii-edell,  251, 
it  was  held  that  the  character  of  the  accused  cannot  be  put  in 
issue  unless  he  opens  the  door  by  giving  evidence  thereof,  and 
that,  if  he  chooses  not  to  offer  any  evidence  on  the  subject,  no 
deduction  results  theretrom  unfavorable  to  his  character.  In 
that  case  the  defendant  offered  no  evidence  of  his  good  char- 
acter, and  it  was  insisted  by  the  prosecution  that  this  fact  was 
proper  for  the  consideration  of  the  jury,  but  the  trial  court 
refused  to  so  charge  and  its  ruling  was  aflSrmed. 

In  the  State  v.  McCaUiste?^  24  Maine,  139,  it  was  held  that 
the  omission  of  tlie  accused  to  furnish  evidence  of  his  previous 
good  character,  may  be  called  to  the  consideration  of  the  jury 
in  support  of  the  prosecution.  We  find  no  other  case,  (except 
the  overruled  one  of  the  People  v.  Vane^  supra\  which  holds 
this  doctrine.  In  our  opinion  the  cases  of  the  People  t>. 
Bodine  and  the  State  v.  O^Neal^  svpra^  are  more  in  accord 
with- principle  than  this  case.  It  is  the  settled  doctrine  of  the 
cases  that  whenever  the  defendant,  charged  with  a  public 
offense,  chooses  to  call  witnesses  to  prove  his  general  character 
to  be  good,  the  prosecution  may  offer  testimony  to  disprove  it, 
but  that  it  is  not  competent  for  the  prosecution  to  go  into  this 
inquiry,  until  the  defendant  has  voluntarily  put  his  character 
in  issue.  2  Russell  on  Crimes,  703,  2d  ed.;  1  Phill.  Ev.,  177, 
7  Lond.  ed.;  Commonwealth  v.  Hardy ^  2  Mass.,  302;  3 
Grnlf.  Ev.,  §  25,  and  cases  cited  in  notes.  Sincje,  therefore, 
the  character  of  the  accused  is  not  in  issue  unless  he  shall  put 
it  in  fesue  by  offering  evidence  in  support  of  it,  and  since  the 
prosecution  cannot  go  into  an  inquiry,  hy  the  evidence  of  toit^ 
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nesses,  as  to  the  general  character  of  the  accused  unless  he 
opens  the  door,  it  follows  logically,  that  the  prosecution  Can- 
not convert  a  failure  of  the  defendant  to  give  evidence  of  his 
good  character,  into  evidence  of  bad  character,  thus  doing 
indirectly  what  could  not  be  done  directly,  converting  the 
entire  absence  of  evidence  on  the  subject  into  evidence  of  bad 
character,  and  raising  a  presumption  against  the  accused  on  a 
question  which  was  not  in  issue.  This  is  in  conJlict  with  the 
settled  principle  that  the  character  of  the  defendant  is  not  in 
issue  unless  he  shall  put  it  in  issue  by  giving  evidence  of  his 
previous  good  character.  The  instruction  was,  therefore,  erro- 
neous, and  the  error  was  intensified  in  that  the  court  repeated 
the  instruction  in  substance  at  the  request  of  the  District 
Attorney. 
For  this  error  the  judgment  must  be 

Revkrsbd. 


Mathews  v.  Stephens  et  al. 


1.  Judgment ;  presumption  ik  its  favor.    When  the  abstract  showed 

that  defendant's  claim  was  based  upon  a  tax  deed,  which  was  not  shown 
to  be  insufficient,  and  that  thereupon  the  court  found  the  right  of  pos- 
session to  be  in  defendant,  the  deed  was  presumed  to  be  regular,  and 
the  judgment  sustained. 

2.  Statute  of  Limitations :  infancy.     The  statute,  limiting  the  time 

within  which  actions  for  the  recovery  of  real  property  may  be  com- 
menced, is  not  suspended  during  infancy  by  the  provisions  of  section 
2535  of  the  Code. 

Appeal  from  Louisa  Circuit  Court. 

Thubsday,  September  24. 

Action  at  law  to  recover  certain  lands.  There  was  a  trial 
to  the  court  without  a  jury,  and  a  judgment  for  defendants. 
Plaintiffs  appeal.  The  facts  of  this  case  are  fully  stated  in  the 
opinion. 


88    979| 
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Cloud  d:  BroomJiall  and  Bird  dk  Tatlock^  for  appellants. 
Sprag^ie  dk  Biley  and  Hurley  dk  Hale,  for  appellees. 

Beoe,  J. — I.  Plaintiffs,  to  establish  their  title  to  the  land, 
introduced  a  deed  to  them,  executed  1857  by  Thomas  Bross. 
Hiey  then  offered  in  evidence  a  title  bond,  executed  by  the 
same  party  in  1854,  to  the  guardian  of  plaintiff  for  the  same 
property,  claiming  to  show  thereby  that  the  land  was  actually 
purchased  at  the  date  thereof.  Upon  objection  made  by 
defendant,  this  instrument  was  not  admitted  in  evidence. 
Plaintiffs  then  introduced  evidence  showing  their  ages  to  be 
twenty-eight  and  thirty  years  respectively,  and  also  proved 
the  value  of  the  rent  of  the  land,  and  other  matters  tending 
to  establish  the  time  it  had  been  in  the  possession  of  defend- 
ants. 

Defendants,  to  support  their  title,  introduced  a  sheriff's 
deed  to  Mary  Bross  for  a  part  of  the  land,  forty  acres,  under  a 
judgment  against  Thomas  Bross,  rendered  in  1857,  prior  to  the 
date  of  the  deed  under  which  plaintiff  claims  title  from  the 
same  party,  >md  a  deed  from  Mary  Bross  to  themselves  for  the 
same  land,  executed  October,  1861.  They  also  introduced  a 
tax  deed  for  the  other  part  of  the  property,  twenty  acres, 
executed  in  1869.  In  support  of  their  defense  under  the  stat- 
ute of  limitation,  properly  pleaded  by  them,  they  introduced 
evidence  to  show  that  they  went  into  the  possession  of  the 
forty  acre  tract  in  1861,  claiming  title  thereto  under  the  deed 
from  Mary  Bross.  We  think  the  evidence  satisfactorily  sup- 
ports this  defense,  and  shows  that  defendants  held  this  land 
since  1861  under  color  of  title,  claiming  adversely  to  plaintiffs. 
The  evidence  upon  this  point  is  conflicting,  but  the  clear  pre- 
ponderance leads  to  the  conclusion  stated. 

XL  As  to  the  other  land,  the  twenty-acre  tract,  the  abstract 
is  indefinite,  and  fails  to  show  the  like  possession  in  defend- 
1.  judgment:  ants.  But  it  does  show  that  defendants  claim 
fnUsTavor."*  this  tract  under  a  tax  deed  which  was  admitted  in 
evidence,  and  as  the  Circuit  Court  found  this  right  of  posses- 
sion in  defendants,  we  are  required  to  presume  in  fiivor  of  the 
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correctness  of  its  conclusion,  and  that  it  was  based  upon  suffi- 
cient evidence.  The  tax  deed  is  not  shown  to  be  insafficient; 
it  will  be  presumed  to  be  regular  and  based  upon  a  le^l  sale. 

III.  Plaintifib'  counsel  claim  that  the  statute  of  limita- 
tions does  not  commence  to  run  against  plaintiffs  during  their 
8.  sTATtJTB  OP  infancy,  and  defendants  are  not,  therefore,  pro- 
tafaacy.  tected  by  it.  But  the  position  is  obviously  in 
conflict  with  the  statute.  In  providing  that  the  "limitation 
of  actions  for  the  recovery  of  real  property  shall  not  apply  to 
minors  so  far  as  to  prevent  them  from  having  at  least  one 
year,  after  attaining  their  majority,  within  which  to  commence 
such  actions,  (Rev.,  §  2747,  Code,  §  2535),  the  statute  unmis- 
takably  indicates  that  the  limitation  commences  to  run  during 
the  infancy  of  plaintiffs. 

IV.  It  is  insisted  that  the  ooort  erred  in  excluding  the 
title  bond  offered  in  evidence  by  plaintiffs.  As  we  hold  that 
defendants  are  protected  by  the  statute  of  limitation  as  to  part 
of  the  land,  and  that  we  will  presume  the  tax  deed  showed  a 
valid  title  in  them  as  to  the  other  tract,  the  instrument  offered 
could  have  availed  plaintiffs  nothing  had  it  been  admitted. 
Its  exclusion,  if  erroneous,  was  without  prejudice,  and  would 
not  therefore  demand  the  reversal  of  the  judgment  appealed 
from. 

Affibmed. 


CLtNTON  National  Bai^  v.  Manwareing. 

Mortgage.  An  absolute  conyejaiice  of  real  proper^,  intended  as  securiiy 
for  a  loan,  yvhere  the  grantee  executes  a  bond  for  re-conveyance  upon 
the  payment  of  the  loan,  constitutes  an  express  moitgafife;  and  the 
proper^  is  sul]|iect  to  sale  upon  execution  under  a  judgment  against  the 
grantor. 

Appeal  from  Clinton  District  Cov/rt. 

Thubsday,  September  24. 

Tms  is  a  suit  in  equity  to  have  certain  conveyances,  absolute 
in  form,  declared  to  be  but  mortages,  and  to  have  the  alleged 
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mortgagor's  interest  in  the  real  estate  conveyed  subjected  to 
sale  under  the  plaintiff's  judgment  and  execution.  Plaintiff 
avers  that  the  defendant,  Manwarring,  owned  the  land  in  con- 
troversy May  Ist,  1857,  and  on  that  day  conveyed  the  same  to 
Lyman  Alger  by  absolute  deed,  though  in  fact  it  was  a  mort- 
gage,  and  given  as  a  security  for  a  loan;  that  July  16th,  1857, 
Alger,  at  request  of  Manwarring,  conveyed  to  William  Vick- 
ery,  who  advanced  the  money  to  pay  Alger,  and  as  a  security 
for  the  advance;  that  in  1866  Vickery  died,  and  his  interest 
passed  to  his  heirs,  who  are  also  made  defendants;  that  on 
June  22d,  1868,  plaintiff  recovered  judgment  against  Man- 
warring for  $376.82  and  costs;  that  July  15th,  1870,  execution 
was  issued  and  levied  upon  the  land;  that  September  23, 1872, 
Manwarring,  by  quit  claim  deed,  conveyed  the  land  to  the 
heirs  of  Vickery  by  name  and  without  consideration.  Plain- 
tiff also  avers  that  the  debt  which  the  conveyance  was  given 
to  secure  has  been  paid  in  whole  or  in  part;  that  the  defend- 
ants, in  plaintiff's  judgment,  have  no  other  property  out  of 
which  the  judgment  can  be  made.  The  defendants  admit  the 
conveyances,  but  deny  that  they  were  mortgages. 

Upon  the  trial  the  court  adjudged  that  the  conveyancea 
were  mortgages,  and  found  due  the  Vickery  heirs  $710,  and 
declared  the  same  a  prior  lien  to  plaintiff's  claim,  and 
adjudged  the  mortgagors'  interest  subject  to  sale  under  execu- 
tion 'to  satisfy  the  plaintiff's  judgment  and  costs,  etc. 
The  defendants  appeal. 

Foster  <Sb  Bice  and  G.  Monroe^  for  appellants. 

Hayes  <&  Young^  for  appellees. 

Cole  J. — ^This  judgment  must  be  affirmed.  The'  evidence 
abundantly  shows  that  the  absolute  conveyance  to  Alger  was 
as  a  security  for  a  loan  of  money,  and  that  he  gave  back  a 
bond  to  re-convey  upon  its  repayment.  It  also  appears  that 
Vickery  knew  of  the  loan  by  Alger,  and  advanced  the  money 
as  a  loan  to  Manwarring  to  pay  it,  and  that  he  also  gave  a 
bond  to  Manwarring  to  re-convey  when  his  loan  should  be 
repaid;  and  while  this  bond  was  a  time  bond,  yet  it  was  never 
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declared  forfeited,  but,  on  the  contrary,  payments  were  made 
and  accepted  long  after  its  maturity.  The  heirs  acquired 
nothing  by  the  quit  claim  conveyance,  because  they  paid  no 
consideration  for  it,  and  took  it  with  knowledge  of  all  the 
fects;  and,  besides  this,  the  quit  claim  deed  was  made  after 
the  lien  of  plaintiff's  judgment  and  levy  had  attached. 

Appellants'  counsel  make  several  legal  points  against  the 
relief  granted ;  as,  that  there  is  no  proof  that  the  judgment 
defendants  have  no  other  property,  and  no  return  of  nulla 
hona/  that  there  is  no  proof  of  fraud  or  collusion  in  the 
making  of  the  quit  claim  deed,  and  the  like.  But  all  these 
are  met  by  the  fact  that  the  absolute  conveyances  and  the 
bonds  to  re-<5onvey  are  express  mortgages,  leaving  a  title  in  the 
mortgagor,  subject  to  the  judgment  lien  and  sale,  regardless 
of  the  questions  made. 

Affibhbd. 


Mellen,  Obawfobd  &  Co.  y.  Ambs  akd  Milleb. 

1.  Conveyance:  fraud:  who  can  take  advantage  op.  A  convey- 
ance of  land,  although  executed  for  the  purpose  of  delaying  or  defiraud- 
ing  the  grantor's  creditors,  passes  the  title  to  the  grantee  against  aJl 
except  such  creditors. 

2. : :  TBUST.    In  an  action  to  snlgect  certain  real  estate,  to 

which  M  held  the  legal  title,  to  the  payment  of  the  debts  of  A.,  the 
evidence  failed  to  show  that  A.  had  ever  purchased  the  land,  or  that 
M.  held  it  in  secret  trust  for  the  purpose  of  defrauding  the  creditors  of 
A:  Held,  that  a  judgment  for  the  plaintiffs  should  be  reversed. 

Appeal  from  Mon/roe  District  Court. 

Thursday,  Septembeb  24. 

This  is  a  proceeding  in  equity  to  subject  certain  land  to 
the  payment  of  the  debts  of  Harrison  "W,  Ames,  which  land 
is  claimed,  and  the  legal  title  held,  by  Alpheus  F.  Miller,  but 
alleged  to  be  so  held  in  secret  trust  for  said  Ames,  and  in 
fraad  of  his  creditors* 
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Upon  a  trial  in  the  District  Conrt,  a  decree  was  rendered 
for  the  plaintiffs,  from  which  Miller  appeala. 

Yocum^  Anderson  <&  Bobby  for  appellants* 

Perry  dk  Townsendy  for  appellees. 

MmjERy  Oh.  J. — ^The  petition  alleges  that  about  the  22d 
daj  of  December^  1857,  Alpheos  F.  Miller  and  Edwin  and 
Ashley  Ames  confederated  together  to  cheat  and  defraud  the 
creditors  of  said  Edwin  and  Ashley  Ames;  that,  in  parsaance 
of  such  fraudulent  intent,  said  Edwin  and  Ashley  Ames,  with- 
out consideration,  conveyed  by  deed  in  fee  simple  to  said  Mil- 
ler certain  lands,  described  in  the  petition;  that  the  Ames 
were  the  owners  of  the  land,  and  were  at  the  time  of  such  con* 
veyance  largely  indebted  and  insolvent,  which  Miller  well 
knew;  that  on  the  3d  day  of  May,  1858,  Miller  delivered  to 
said  Edwin  and  Ashley  Ames  a  mortgage  on  all  of  the  real 
estate  conveyed ;  that  Miller  held  the  legal  title  to  said  lands, 
to  be  reconveyed  on  request  of  said  Ames;  that  in  the  year 
1861,  Edwin  and  Ashley  Ames  divided  said  land  between 
them,  Edwin  taking  160  acres  thereof  as  his  share,  and  Ashley 
the  balance;  that  on  the  4th  of  October,  said  Edwin  and 
Ashley  Ames  acknowledged  satisfSeu^tion  of  the  mortgage,  and 
sometime  in  1861  or  1862,  Miller  conveyed  to  Edwin  Ames 
the  160  acres  of  land  allotted  to  him  by  the  division. 

It  is  further  alleged  that  sometime  in  1864,  Ashley  Ames 
sold  to  Harrison  W.  Ames  the  lands  in  controversy,  being  a 
part  of  the  lands  conveyed  by  Edwin  and  Ashley  Ames  to 
Miller;  that  about  the  first  of  September,  1864,  Bitrrison  W. 
Ames  removed  from  the  State  of  Ohio  to  Monroe  county, 
Iowa,  and  entered  into  a  fraudulent  combination  with  Miller 
to  cheat  and  defraud  the  creditors  of  said  Harrison  W.  Ames, 
among  whom  were  the  plaintiffs,  and  in  pursuance  thereof 
the  said  Miller,  who  was  then  holding  the  legal  title  to  said 
land,  continued  to  hold  the  same  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  H.  W.  Ames,  and 
that  said  Miller  has,  ever  since  the  time  Ashley  Ames  sold 
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said  land  to  H.  W.  Ames,  held  said  title  for  the  fraudulent 
purpose  aforesaid. 

It  is  averred  that  the  defendant,  H.  W.  Ames,  has  no  other 
property  subject  to  execution,  and  it  is  asked  that  the  real 
estate  mentioned  be  subjected  to  the  payment  of  plaintiff's 
claim  against  said  defendant. 

The  answer  of  Miller  denies  all  the  allegations  of  fraud  con- 
tained in  the  petition.  It  states  that,  on  the  22d  of  December, 
1857,  he  purchased  of  Edwin  and  Ashley  Ames  the  land 
described  in  the  petition ;  that  said  purchase  was  in  good  faith 
for  the  consideration  of  twenty-five  hundred  dollars;  that  said 
lands  were  then  duly  conveyed  to  him,  and  he  entered  upon 
and  took  possession  thereof,  and  has  ever  since  held  the  same; 
denies  that  Edwin  and  Ashley  Ames,  or  either  of  them,  were 
insolvent  at  the  time  of  such  conveyance;  that  said  convey- 
ance was  duly  recorded  on  the  23d  day  of  December,  1857. 
He  admits  the  making  of  the  mortgage  alleged  for  the  pur- 
pose of  securing  to  his  grantors  the  balance  of  the  purchase 
money  not  then  paid,  that  the  same  was  made  in  good  faith; 
denies  that  he  holds  any  of  said  lands  in  trust  for  any  or 
either  of  said  Ames,  admits  that  he  conveyed  to  Edwin  Ames 
160  acres  of  the  land,  which,  he  says,  was  in  good  faith  for  the 
tetisfaction  of  the  mortgage  to  the  amount  of  $1,200.00; 
denies  the  alleged  sale  by  Ashley  to H.  "W.  Ames;  denies  that 
said  H.  W.  Ames  ever  had  possession  of  the  land  except  as 
his  tenant,  and  denies  every  allegation  of  the  petition  not 
admitted  in  the  answer. 

The  answer  of  H.  W.  Ames  denies  that  he  is  the  owner  of 
the  land  in  controversy,  or  at  any  time  has  been;  denies  all 
the  allegations  of  fraud  stated  in  the  petition.  The  court 
entered  a  decree  for  the  plaintiffs,  to  reverse  which  Miller 
appeals  to  this  court 

After  carefully  reading  and  considering  the  evidence  in  the 
case,  we  are  of  opinion  that  it  is  not  sufficient  to  entitle  the 
plaintiffs  to  the  relief  prayed. 

It  is  admitted  by  the  pleadings,  and  is  shown  also  by  the 
proof  of  the  sale  and  conveyance  of  the  land  by  Edwin  and 
Ashley  Ames  to  Miller,  that  the  latter  became  invested  with 
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the  legal  title  thereto.  If  it  were  conceded  that  this  convey- 
1.  CONVEY-  *^^®  ^^  made  for  the  purpose  of  hindering,  delay- 
ANCE :  fraud,  jj^  ^^  defrauding  the  creditors  of  the  grantors, 
still  the  title  passed  thereby  to  Miller  as  against  all  persons 
except  such  creditors.  Neither  the  grantors  of  Miller  nor 
those  claiming  under  them  can  question  Miller's  title.  The 
creditors  of  Edwin  and  Ashley  Ames,  if  there  are  such,  are 
not  here  to  question  it.  The  plaintiffs  claim  to  be  creditors 
of  H.  W.  Ames,  for  whom  they  claim  Miller  holds  the  land 
in  secret  trust.  There  is  no  sufficient  evidence  of  any 
agreement  between  Miller  and  H.  W.  Ames  for  a  sale  to  the 
latter  of  the  land  in  controversy,  either  directly  or  through 
Ashley  Ames,  as  is  alleged.  Nor  is  there  any  evidence  that 
H.  W.  Ames  ever  paid  anything  for  the  lands  either  to  Miller 
or  Ashley  Ames.  In  these  respects  the  plaintiffs  have  failed 
to  prove  their  case,  and  the  judgment  must  be 

Kevebsed. 


MoDuNN  V.  The  City  of  Des  Moines  et  al. 

'W  286  Damages :    measure  of:    warranty.    Where,  after  a  purchase  of  real 

M^  JL  estate  with  covenants  of  warranty,  a  part  was  adjudged  to  belong  to  the 

143    1^  city  for  use  as  a  street,  and  the  city  has  offered  to  permit  the  grantee  to 

remove  the  improvements  thereon,  he  cannot  recover  from  his  grantor 
the  value  of  such  improvements,  but  is  entitled  to  the  possession  of  the 
same. 

Appeal  from  Polk  District  Court. 

Thitesday,  Septembeb  24. 

This  cause  was  consolidated  with  the  case  of  O.  H.  Cowley 
V.  John  McDunn^  in  the  court  below,  and  they  were  tried 
together.  They  are  so  heard  and  determined  in  this  court. 
The  whole  controversy  is  narrowed  to  the  single  question  of 
the  true  measure  of  damages  on  breach  of  covenant  of  war- 
ranty. Cowley  sues  to  foreclose  a  mortgage  for  $1200,  part 
consideration  for  an  acre  and  a  fraction  of  land  and  iraprove- 
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ments,  the  whole  consideration  being  $1700.  Forty  feet  of  the 
entire  length  along  one  side  of  the  land  has  been  taken  by  the 
city  of  Des  Moines,  by  paramount  title,  for  a  street,  and 
McDnnn  has  been  evicted.  This  is  set  up  as  a  cross  action. 
The  court  below  allowed  McDunn  $500,  as  of  the  date  of 
trial,  and  gave  Cowley  the  improvements.     McDunn  appeals. 

Jf.  2).  McHenry^  for  appellant. 

Bannister  <&  Phillips  and  Ooode  cfe  St,  John^  for  appellee. 

Cole,  J. — ^This  case  was  before  this  court  at  a  former  term, 
and  all  the  material  questions  between  the  parties  were  then 
settled  and  adjudicated,  except  the  measure  of  damages  to 
McDunn  for  the  loss  of  the  title  to  a  part  of  the  land  there 
adjudged  to  the  city  of  Des  Moines  as  a  street.  See  the  case 
reported  in  34  Iowa,  467. 

The  facts  are  briefly  these:  May  19,  1870,  McDunn  pur- 
chased of  Susan  Brazee  the  real  estate  in  controversy,  recog- 
nized by  the  parties  here  as  containing  one  acre  and  one-fifth, 
for  $1700;  he  paid  part  down  and  gave'his  notes  for  $1200,  and 
a  mortgage  on  the  property  to  secure  their  payment,  Cowley 
procured  the  notes  with  full  knowledge  of  the  facts,  and 
brought  his  action  to  foreclose  the  mortgage.  Afterwards, 
and  in  the  case  cited  supra^  it  was  adjudged  that  forty  feet 
along  one  side  of  the  lot  belonged  to  the  city  of  Des  Moines 
for  use  as  a  street,  at  the  time  of  the  sale  to  McDunn.  The 
house,  bam,  well  and  some  fruit  trees  were  situated  on  this 
forty  feet  McDunn  filed  his  claim  for  improvements,  under 
the  occupying  claimant  law;  but  the  city  released  all  claim  to 
the  improvements  and  consented  to  their  removal.  McDunn 
has  therefore  only  lost  the  forty  feet  strip  of  land  and  the  cost 
of  replacing  the  improvements  upon  the  land  left  to  him, 
together  with  the  depreciation  consequent  thereon.  This  is 
the  extent  of  his  eviction;  and  he  must  keep  his  purchase  so 
far  as  he  can,  and  may  only  abandon  that  taken  from  him  by 
the  paramount  title. 

For  the  forty  feet  strip  taken  from  him,  which  it  is  agreed 
is  the  one-sixth  part  of  the  area  of  the  whole,  he  is  entitled  to 
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9k  pro  rata  redaction,  at  the  contract  price,  and  as  at  the  date 
of  the  purchase.  This  would  be  $283.33.  The  cost,  as  shown 
by  the  testimony,  of  moving  house  $30,  barn  $10,  fence  $5, 
tree»  $5,  yalue  of  well  $20,  to  which  may  be  added  deteriora- 
tion thereby  $146.67,  aggregates  $216.67,  or  a  total  of  $500. 
This  sum  will  be  deducted  from  the  amount  of  the  notes  as 
at  their  date,  May  19,  1870,  which  leaves  the  principal  $700, 
instead  of  $1200.  The  plaintiff,  McDunn,  is  entitled  to  and 
will  retain  the  improvements.  Under  all  the  circumstances 
of  the  litigation  between  Cowley,  McDunn,  Brazee,  and  the 
city  of  Des  Moines,  and  the  conduct  of  plaintiff's  attorney 
therein,  we  are  satisfied  that  McDunn  is  not  entitled  to  recover 
anything  for  attorney's  fees  paid  or  incurred  by  him;  nor  as 
between  him  and  the  Brazees,  should  he  pay  any  costs  of  the 
litigation  with  the  city;  but  he  will  pay  all  costs  in  the  action 
by  Cowley  against  him,  and  will  recover  of  Cowley  the  costs 
of  this  appeal.  If  the  estimate  of  the  quantities  in  the  whole 
lot  and  that  taken  for  a  street  are  not  accurate,  or  not  now 
satisfactory  to  the  parties,  a  referee  will  be  appointed  to  ascer- 
tain and  report  the  same  accurately,  and  a  judgment  will  be 
rendered  upon  the  above  basis,  either  here  or  on  remand  to 
the  court  below,  at  the  election  of  Cowley. 

Revsksed. 


CaTTELL   v.    WnJIELM  ET  AL. 


Evidence:  highway:  injunction.  The  facts  that  a  fence  has  been 
maintained  upon  the  same  line  for  more  than  twenty  years,  and  that 
two  witnesses  testified  that,  within  their  personal  knowledge,  the  origi- 
nal fence  was  placed  correctly,  in  acoordance  with  the  snirey  then 
made,  were  held  sufficient  to  justify  a  perpetual  injunction  against  its 
removal. 

Appeal  from  Musoatine  District  Court. 

Thursday,  September  24. 

Thib  is  a  snit  in  equity,  brought  by  the  plaintiff  to  enjoin 
the  defendants  from  remoring,  or  in  any  way  interfering  with 
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the  plaintiff's  fence  along  the  highway.  The  defendants,  the 
road  supervisors,  and  others  who  have  intervened,  admit  the 
pnrpose  to  remove  the  fence,  and  claim  the  right  to  do  so,  on 
the  ground  that  the  same  is  in  the  center  of  the  highway,  and 
an  obstruction  to  travel,  instead  of  being  on  the  north  line  of 
the  highway,  as  it  should  be. 

The  District  Court  found  the  fact  in  accord  with  the  plain- 
tiff's claim,  and  made  the  injunction  perpetual.  The  defend- 
ants appeal. 

Cloud  <&  BroomJiall^  for  appellants. 

Hanna  d:  Fitzgerald^  for  appellee. 

Cole,  J. — This  case  rests  solely  upon  the  question  of  fact, 
whether  the  plaintiff 's  fence  is  in  the  center,  or  on  the  north 
line  of  the  regularly  surveyed  and  established  highway.  The 
evidence  is  in  direct  conflict,  and  of  course  either  conclusion 
reached  must  be  in  the  midst  of  more  or  less  of  doubt.  We 
concur  with  the  judgment  of  the  learned  District  Court;  and 
ground  our  concurrence,  very  considerably,  upon  the  facts 
that  the  road  was  established  in  1842,  and  a  fence  was 
then  erected  upon  the  precise  line  of  the  present  one,  and  so 
remained  for  near  twenty  years,  without  any  question  or  con- 
troversy as  to  its  proper  location.  At  least  two  of  the  wit- 
nesses who  testify  in  this  case  were  connected  with  the  laying 
ont  of  the  road,  and  state  that,  within  their  personal  knowl- 
edge, the  original  fence  was  placed  correctly  on  the  north  line 
of  the  road,  as  then  surveyed  and  located.  The  witnesses  on 
the  other  side,  many  of  them  at  least,  testify  as  to  the  location 
of  the  road,  from  subsequent  surveys  made  from  the  notes, — 
courses,  distances,  etc.  of  the  original  survey. 

Having  this  view  of  the  case,  we  need  not  discuss  the  evi- 
dence; nor  is  it  necessary  to  examine  the  legal  questions 
respecting  the  statutes  of  limitation,  or  the  rights  acquired  by 
prescription. 

Affirmed. 
Vol.  XXXIX. — 19 
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Egberts  v.  Richardson. 

(99    2901 

fMci?!       1.  Surety:  'Discharob  of:   promissory   notk.     A  valid   agrreement 
']07  401  between  the  maker  and  payee  of  a  promissory  note,  extending:  the  time 

toy  4ffl    •  of  payment,  without  the  assent  or  concurrence  of  the  surety,  operates  to 

discharge  him,  whether  he  has  thereby  suffered  prejudice  or  not. 


2.  :  pleading:  estoppbl.    When  the  only  issue  was  the  existence 

of  an  agreement  between  the  payee  and  the  maker  of  a  promissory  note, 
extending  the  time  of  payment,  the  court  properly  refused  to  instruct 
the  jury  that,  if  the  payee  had  informed  the  surety  that  he  had  extended 
the  time  of  payment,  he- was  estopped  from  afterwards  denying  it. 

8. ^:  DISCHARGE  of:   consideration.    To  operate  as  a  discharge 

of  a  surety,  an  agreemetit  extending  the  time  of  payment  must  be 
founded  upon  a  sufficient  consideration. 


\s^ 


Appeal  from  Wapello  District  Court. 
Thursday,  September  24. 

This  action  is  at  law  on  a  promissory  note  as  follows: 

"  $200.  Eddyville,  July  3d,  1868. 

"  On  the  20tli  day  of  August,  after  date,  we  promise  to  pay 
to  the  order  of  L.  Roberts,  Two  Hundred  Dollars — interest  at 

the  rate  of  ten  per  cent.,  value  received.    Payable  at 

C.  S.  Huitt,  Prindjpalj 
J.  M.  Richardson." 

The  cause  was  tried  to  a  jury  who  rendered  a  verdict  for 
plaintiff,  on  which  the  court  gave  judgment.  Defendant 
appeals. 

H,  B,  Henderahott  and  R,  W.  Boydj  for  appellant. 
Fast  d:  Conley^  for  appellee. 

Miller,  Ch.  J. — The  defendant,  Richardson,  in  his  answer, 
admits  the  making  of  the  note  sued  on,  and  alleges  as  a 
defense  thereto  that  he  was  surety  only  on*  the  note,  having 
received  no  part  of  the  consideration,  of  which  plaintiff  had 
knowledge;  that  on  or  about  the  time  the  note  became  due. 
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the  plaintiff,  by  a  contract  with  Huitt,  the  principal,  extended 
the  time  of  payment  without  the  knowledge  of  Richardson; 
that  at  the  time  of  the  said  extension  of  time,  Huitt  was  sol- 
vent, but  was  insolvent  at  the  commencement  of  this  suit; 
that  the  defendant,  Richardson,  forbore  giving  notice  to  Rob- 
erts to  bring  suit  on  the  note  on  account  of  the  said  extension 
having  been  given. 

'  I.  The  first  error  assigned  by  appellant  is  the  refusal  of 
the  court  to  allow  the  defendant,  Richardson,  to  show  "  the 
h  suRCTF :  finaiicial  condition  of  Huitt,  September,  23d,  1873." 
promSSry^'  Appellant's  abstract  does  not  show  that  he  took 
-"***•  any  exception  to  this  ruling  either  at  the  time  or 

afterwards,  but  if  it  did,  there  was  no  error  in  the  ruling,  for 
it  was  not  necessary  to  appellant's  defense  to  show  tliat  he  had 
sustaiued  injury  by  an  extension  of  time  of  payment  to  the 
principal  on  the  note,  A  valid  agreement  by  which  the  time 
of  payment  of  a  note  is  extended  to  the  principal,  without  the 
assent  or  concurrence  of  the  surety,  operate^  of  itself  to  dis- 
charge the  surety.  SersUer  v.  Reynolds^  22  Iowa,  152;  and 
it  would  not  make  any  difference  whether  such  extension  of 
lime  opeKited.  to  the  prejudice  of  the  surety  or  not  The  dis- 
charge would  be  complete  without  showing  any  prejudice. 

n.    The  defendant,  Richardson,  asked  the  court  to  give  the 
following  instruction  to  the  jury: 

^^  If  the  plaintiff,  Roberts,  informed  defendant,  Richardson, 
that  he  had  extended  the  time  of  the  payment  of  the  note  to 

^ :  plead-  Huitt,  and  Richardson  believed  the  statements  to 

ing:  estoppel.  \^  ^j^^g^  gjj^j  acted  on  that  information  to  his  pre- 
judice, then  the  plaintiff,  Roberts,  is  estopped  to  now  deny  that 
he  extended  the  time  of  payment."  This  was  refused,  and  this 
ynling  is  the  second  assigned  error.  There  was  no  error  in 
this  ruling.  There  was  no  basis  in  the  pleading  for  the  giving 
of  the  instruction.  No  such  defense  was  pleaded,  Tlie  pnly 
defense  pleaded  was  the  discharge  of  the  surety  by  reason  of 
an  alleged  agreement  to  extend  the  time  for  payment  of  the 
note  to  the  principal  maker.  No  estoppel  is  pleaded.  The 
{{let  that  plaintiff  had  informed  the  appellant  that  he  had 
extended  the  time  of  payment  on  the  note  to  Huitt,  was 
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proper  to  be  considered  by  the  jury  in  determining  the  fact 
of  the  agreement  of  extension  alleged  in  the  answer,  but  under 
the  issue  made  by  the  pleadings  it  could  not  operate  as  an 
estoppel  upon  the  plaiqtiff  as  claimed  in  the  instruction.  No 
such  defense  had  been  pleaded. 

IIL  Appellant  assigns  as  error  the  giving  of  the  charge  of 
the  court,  but  no  specific  objection  is  urged  to  any  particular 

3  .  ^jg.    part  thereof  in  appellant's  argument.    The  court, 

conffdera-  ^inong  other  things,  charged  the  jury,  in  substance, 
^*^'^-  that  the  affirmative  of  the  issue  was  on  the  defend- 

ant; that  unless  the  alleged  agreement  for  an  extension  of 
time  for  payment  of  the  note  was  supported  by  a  valuable  con- 
sideration in  addition  to  the  original  consideration  for  the 
note,  the  surety  would  not  be  discharged. 

There  was  no  error  in  the  charge  in  these  respects.  Tlie 
appellant  had  admitted  the  making  of  the  note,  and  set  ap  an 
affirmative  defense  thereto,  which,  of  course,  cast  the  burden  of 
proof  upon  him. 

The  law  is  also  well  settled  that  if  the  surety  relies  upon  an 
agreement  to  give  time  to  the  principal,  it  must  be  a  valid 
one,  one  founded  on  a  sufficient  consideration,  for  it  is  only 
where  the  creditor,  by  his  act  or  contract,  has  precluded  him- 
self from  demanding  performance  of  the  principal,  or  entitles 
the  latter  to  claim  for  any  time  an  exemption  fipom  perform- 
ance that  the  surety  will  be  discharged,  and  the  principal  can- 
not claim  such  exemption  under  an  agreement  not  based  upon 
a  valuable  consideration.  Herahler  v.  Reynolds^  supra. 
Leading  Cases  in  Equity,  Vol.  2,  Part  2,  383,  384.  Hence  a 
mere  promise  of  forbearance  on  the  part  of  the  creditor  will 
not  operate  as  a  discharge  of  the  surety,  if  it  want  any  of  the 
characteristics  necessary  to  make  it  effectual  as  a  contract,  and 
render  it  legally  binding. 

We  find  no  error  in  the  record  and  the  judgment  will  be 

AVFIBICED. 
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.    BUELL  V.  SCHAALE. 

1.  Taacation :  KBPLBvnr.  Replevin  does  not  lie  t(»r  the  recovery  of  a 
horse  seized  for  city  taxes,  when  based  upon  the  averment  that  the  taxes 
soofirht  to  be  recovered  were  assessed  upon  live  stock  which  was  raised 
and  kept  outside  of  the  city  and  was  tiiere^taxed.  The  petition  should 
also  allege  that  the  horse  was  not  habitually  used  in  the  city. 

2. :    :     ERBONEOus   TAXATION.     The  remedy  of  a  party 

against  whom  taxes  are  erroneously  assessed,  is  not  replevin  of  the 
property  distrained,  but  by  application  to  the  board  of  equalization. 
(Herehey  v.  Fry,  1  Iowa,  593;  Macklot  v.  The  City  of  Davenport,  17  Id., 
379.) 

Appeal  from,  Clinton  District  Coti/rt. 

Thursday,  September  24. 

Action  of  replevin  for  a  bay  mare.  Plaintiff  avers  his  abso- 
lute ownership  and  right  to  the  present  possession.  The 
defendant,  for  answer,  admits  the  ownership  of  plaintiff, 
and  justifies  liis  seizure  of  the  mare  as  marshal  of  the  city 
under  a  tax  list  and  warrant  for  its  collection,  issued  by  the 
mayor  of  the  city  of  Lyons,  for  a  balance  of  taxes  due  from 
the  plaintiff  to  said  city  upon  his  personal  property.  The  tax 
list  and  warrant  are  annexed  and  are  conceded  regular.  For 
reply,  the  plaintiff  averred  that  the  said  balance  was  for 
alleged  taxes  upon  "  live  stock  which  was  raised  and  kept  by 
plaintiff. on  his  &rm  in  Hampshire  township,  wholly  without 
the  city,  and  which  had  been  assessed,  and  the  taxes  thereon 
paid  in  said  township."  A  demurrer  to  this  reply  was  sus- 
tained, and  plaintiff  appeals. 

TT.  E.  Leffingwell  cSs  Bro.y  for  appellant. 

Ellia  cfe  Spencey  for  appellee. 

OoLE,  J. — We  can  aflSrm  this  judgment  on  two  grounds: 
First.  Because  the  plaintiff  does  not  aver  the  fact  that  his 
L  TAXATION ;  ^^^®  stock,  upon  which  the  alleged  taxes  were 
npieviii.  claimed  and  which  he  avers  was  raised  and  kept 
on  his  &rm,  was  not  habitually  used  within  the  city  wherein. 
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it  is  conceded,  the  plaintiff  resides.  And  this  holding  can  be 
well  maintained  without  controverting  plaintiff's  clainot,  made 
here  by  his  counsel,  that,  although  he  lives  in  the  city,  he  is 
not  liable  there  for  taxes  upn^n  his  personal  property,  perma* 
nently  located  and  used  outside  of  the  city. 

Second,    Because  the  assessment  and  taxation  of  this  prop- 
erty within  the  city,  when  it  was  situated  and  used  outside  of 

2. ^r  ^ — :  the  city,  was  but  an  erroneous  taxation  of  it;  and 

taxation.  this  upou  the  authority  of  Herahey  v.  Fry^  1 
Iowa,  593,  and  the  authorities  cited  in  the  opinion,  and  also 
those  cited  in  the  notes  to  Cole's  edition.  By  the  charter  of 
the  city  thirty  days  are  given  all  persons  for  the  correction 
before  the  council  of  any  illegal  or  erroneous  assessments. 
The  plaintiff  should  have  applied  there  and  obtained  the  cor- 
rection. Machloi  v.  The  City  of  Davenport^  17  Iowa,  379. 
The  tax  list  and  warrant  being  regular,  and  the  tax  only 
erroneous,  the  plaintiff  could  not  properly  bring  replevin. 

Affibhed. 


Weaver  v.  Gjelant. 

Tax  Sale :  what  constitutes  one  tract.  The  use  and  nature  of  the 
property  must  determine  whether  or  not  several  lots,  assessed  to  one 
owner  and  sold  en  masse,  should  be  regarded  as  one  lot.  Where  two 
lots  were  occupied  and  used  for  one  purpose,  the  buildings  bein^  partly 
on  each,  it  was  held  that  they  might  be  sold  for  taxes  together. 

Appeal  from  Henry  District  Court. 

Thursday,  September  24. 

Action  at  law  to  recover  thfe  possession  of  certain  town  lots. 
The  petition  sets  up  plaintiff's  title  in  the  following  langixage: 
"  That  the  defendant  has  been  a  long  time,  for  ten  years  or 
more,  a  resident  of  what  is  now  the  said  town  of  Rome,  and 
lias,  during  that  time,  owned  therein  a  tract  of  land  on  which 
is  a  dwelling  house,  and  on  which  he  has,  during  that  time, 
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actnally  resided  as  his  home;  and,  also,  occupied  thereon  a 
Ua(^mith  shop;  that  that  tract  of  land  is  now  known  by  the 
assessor  of  the  said  town  by  the  description  of  lots  2  and  ^  in 
block  7,  but  that  it  has  never  been  divided  or  any  way  sepa- 
rated. It  was  and  is  surrounded  by  an  outside  fence,  but  has 
no  partition  fence,  the  house  standing  on  the  middle  of  said 
tract,  as  also  said  shop,  being  so  situated  that  a  part  is  on  both, 
halves  of  said  tract;  that,  during  the  year  1867,  the  said 
defendant,  so  being  in  possession  and  owning  the  said  tract, 
hsted  the  same  for  taxation  as  one  tract  with  the  proper  asses- 
sor, who  in  like  manner  entered  the  same  in  his  assessment 
book  as  one  tract,  with  one  valuation  thereon ;  but,  for  conveni- 
ence of  description,  described  the  same  as  lots  2  and  3  of 
block  7  as  aforesaid,  when  in  fact  and  in  truth  such  descrip- 
tion only  embraced  the  one  tract;  that  the  same  description 
was  continued  upon  the  tax  books  of  said  county,  placed  in 
the  county  treasurer's  hands,  and,  the  taxes  becoming  delin- 
quent, the  said  treasurer  duly  advertised  the  same  by  the  same 
description,  and  at  a  sale  begun  and  publicly  held  in  said 
county  on  the  first  Monday  of  October,  1868,  sold  the  same  as 
stated  in  his  deed,  a  copy  of  which  is  annexed  and  made  a  part 
hereof,  as  exhibit  "  A; "  and  on  the  13th  day  of  November, 
1871,  said  treasurer  executed  and  delivered  to  John  Eicher  his 
deed  as  aforesaid,  which  was  filed  for  record  November  27, 
1871.'^ 

It  is  averred  that  plaintiflF  acquired  title  from  Eicher  by 
sufiicient  mean  conveyances,  and  the  tax  deed,  legal  in  fori^ 
and  substance,  is  made  an  exhibit. 

A  demurrer  to  the  petition  on  the  ground  that  it  shows  a 
sale  of  two  distinct  tracts  of  land  described  as  separate  lots, 
was  sustained.     Plaintiff  appeals. 

WooUon  (&  Bahh^  for  appellant. 

Bowman  <&  Barger^  for  appellee. 

Beck,  J. — We  have  repeatedly  held  that  the  sale  together,  as 
one  tract,  of  separate  and  distinct  parcels  of  land  for  taxes,  id 
Invalid,  and  we  have  no  inclination  to  modify  or  depart  from 
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this  rule  so  often  recognized. and  so  well  founded,  as  we 
believe,  upon  a  true  eonstraction  of  the  statute  upoa  that  sub- 
ject. The  sole  question  for  determination  in  tliig  case  is 
whether  the  rule  is  applicable  to  the  facts  set  up  in  the  peti- 
tion. 

It  is  plain  that  the  usual,  most  convenient,  or  even  neces- 
sary description  of  a  body  of  land  will  not  always  alone 
determine  whether  it  is  to  be  regarded  as  one  or  more  tracts 
or  parcels.  Nothing  is  more  common  than  for  plurality  to  be 
joined  in  unity;  for  distinct  things,  having  a  separate  exist- 
ence and,  when  considered  separately,  not  only  capable  of,  but 
necessarily  requiring  an  individual  description,  to  be  united 
so  as  to  form  another  thing.  This  new  combination  may  have 
an  individual  name  or  descrfption,  but  may  also  be  known  by 
the  united  names  or  descriptions  of  its  component  parts.  It 
is  obvious  that  its  use  and  nature  must  determine  whether  it 
is  to  be  regarded  as  a  unit,  and  that  its  description  or  name 
cannot  control  in  that  respect  The  same  rules  apply  to 
land.  It  not  unfrequently  liappens  that  city  lots  are  divided 
transversely  and,  of  two  or  three,  twice  or  thrice  that  number 
are  made  by  such  division.  A  natural,  convenient  and,  in 
some  instances,  almost  necessary  description  of  such  new 
formed  lots  would  be  by  that  of  the  parts  of  the  lots  existing 
under  the  old  division  of  the  land.  The  use  of  the  new  lots 
would  permit  no  other  conclusion  than  that  each  was,  in  fact, 
though  composed  of  parts  separately  described,  a  distinct  and 
united  parcel.  So  in  the  case  of  the  union  for  use  of  several 
lots  into  one  tract,  they  would  become  one  lot,  although  the 
natural  and  necessary  description  would  be  by  that  of  its  com- 
ponent parts. 

Business  may  demand  that  more  than  one  lot  be  covered  by 
one  building.  In  such  a  case  the  use  of  the  several  parcels 
require  them  to  be  regarded  as  united  in  one.  And,  in  the 
case  of  a  homestead,  it  may  be  of  several  lots,  if  together  they 
are  not  of  a  greater  quantity  than  is  prescribed  by  the  statute. 
The  buildings  may  be  partly  upon  the  different  sub-divisions. 
Their  use  demands  that  they  be  considered  one  tracts 
We  doubt  not  that,  in  each  case  stated,  the  parcel  of  land. 
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though  composed  of  parts  separately  described,  is  always 
r^arded  in  business  transactions  as  one  lot.  To  hold  that  the 
law,  in  matters  pertaining  to  taxation,  will  recognize  a  rule 
treating  such  property  as  distinct  ftnd  separate  parcels,  will 
work  hardships  and  oppression  upon  the  tax  payers.  In  the 
cases  of  business  property  as  well  as  of  homesteads,  stated 
i^ve,  if  less  than  the  whole  lot  be  sold,  the  part  sold  must  be 
an  undivided  interest. 

It  will  be  readily  seen  that  such  sales  would  destroy  the 
value  of  the  property  undisposed  of,  and  the  interests  pur^ 
ehased  being  in  as  many  separate  parts  as  there  are  descrip- 
tions of  the  property  sold,  would  be  also  of  less  value.  These 
considerations  would  prevent  purchasers  from  bidding  for  less 
than  the  whole  of  the  lots  offered,  and  would  thus  tend  to  the 
oppression  of  the  tax  payer. 

The  like  effect  would  result  in  the  case  of  the  sale  of  home- 
steads, and  there  would  be  great  diflBculty  in  applying  the 
provisions  of  the  statute  regulating  the  sale  of  such  property 
for  taxes,  without  a  final  sale  in  subsequent  proceedings  for 
partition.     See  Code,  §  876. 

We  conclude  that  when  the  use  and  nature  of  the  lots  require 
them  to  be  regarded  as  one  parcel,  the  law  will  so  treat  them. 
A  sale  of  such  property  as  one  lot  will  be  held  valid. 

The  petition  before  us  presents  the  precise  facts  of  the  cases 
stated  above.  The  lots  are  alleged  to  be  used  for  one  purpose, 
as  one  parcel,  the  buildings  being  partly  on  each.  In  our 
opinion  the  property  ought  to  be  regarded  as  one  lot.  The 
demurrer  should  have  been  overruled. 

Sbyebsed. 
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}^    ^"  The  Davenpoet  &  St.  Paul  R  Co.  v.  Eooebs. 

39     ^ 

^^  1.  Contract:    construction:    pbomissort  note.     An  express  condi- 

tion upon  which  a  note  was  made  payable,  * '  that  a  depot  be  establishod 
within  eighty  rods  of  the  present  town  of  Wheatland,''  was  not  fulfilled 
by  the  building  of  a  depot  within  eighty  rods  of  the  limits  of  the  town  as 
extended  after  the  note  was  given.  The  recorded  plat  cf  the  town  at 
the  date  of  the  execution  of  the  note  will  govern  in  the  construction  of 
the  contract. 

2.  PromiBSory  notes :  voujntary  payment.  Where  a  note  for  rail- 
way shares  was  given  upon  the  condition  that  *'  a  depot  be  established 
within  eighty  rods  of  the  present  town  of  Wheatland/'  and,  before  the 
depot  was  established  or  note  payable,  the  maker  made  certain  volun- 
tary payments:  Held,  that  he  could  not  recover  the  sums  paid,  if  no 
promise,  fraud  or  mistake  were  shown. 

Appeal  from  Marshall  District  Court. 

Thursday,  September  24. 

This  action  is  broaght  upon  the  following  instrument: 
"  No.  16.  Stockholder's  note.  No.  shares,  6.  State  of  Iowa, 
Clinton  county,  "Wheatland,  January  4,  1868.  In  considera- 
tion of  five  shares  in  the  capital  stock  of  the  Davenport  &  St. 
Paul  Bailroad  Company,  I  promise  to  pay  to  said  company 
the  sum  of  five  hundred  dollars,  payable  as  follows,  to- wit: 
one  per  cent,  to  be  paid  down,  and  four  per  cent,  payable  at  any 
time  after  thirty  days  from  the  date  hereof,  upon  call  of  the 
board  of  directors,  the  same  to  be  used  in  paying  the  prelim^ 
inary  expenses  in  preparing  said  road  for  contract;  the  balance 
payable  upon  call  of  the  board  of  directors,  in  installments  not 
to  exceed  five  per  cent,  per  month  thereafter.  (The  foregoing 
being  upon  printed  blank — what  follows  is  in  writing,  at  the 
bottom  of  the  note.)  This  note  is  given  upon  the  express 
condition  that  the  money  be  expended  in  the  township  of 
Spring  Rock,  Clinton  county,  and  that  a  depot  be  established 
within  eighty  rods  of  the  present  town  of  Wheatland. 

Martin  L.  Rogers," 

The  plaintiff  avers  the  due  execution  and  delivery  of  the 
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instrument  and  the  performance  by  plaintiff  of  all  and  singu- 
lar the  conditions  of  said  note. 

.  The  defendant,  for  answer,  admits  the  execution  of  the  note, 
and  denies  indebtedness  thereon,  and  also  denies  that  plaintiff 
has  performed  the  conditions  of  the  note.  For  a  second  count 
of  answer  and  for  statement  of  counter  claim,  the  defendant 
avers  that  he  was  a  resident  of  Wheatland  and  a  large  prop* 
erty  holder  there,  and  gave  the  note  with  a  view  to  enhance 
the  value  of  his  property;  that  the  shares  of  stock  are  worth- 
less and  no  inducement  to  give  the  note;  that,  relying  upon  the 
good  faith  and  Ikir  dealing  of  the  plaintiff,  and  believing  it 
would  perform  said  conditions,  he  paid  on  said  note*  at  differ- 
ent times,  as  follows;  January  5,  1869,  $25;  June  1, 1870, 
$25;  July  1,  $25;  August  1,  $50;  and  also  $100,  aggregating 
$225.  That  the  plaintiff  has  not  located  its  depot  nor  expended 
the  money  as  provided  by  said  note,  whereby  defendant  has 
been  greatly  damaged,  to- wit:  In  the  sum  of  $225  so  paid 
and  interest  thereon,  and  also  $500  in  the  value  of  his  prop- 
.  erty.  A  demurrer  as  to  the  $500  claim  was  sustained.  Keply 
in  denial.  There  was  a  jury  trial  and  under  the  instructions 
of  the  court,  they  found  a  verdict  for  the  defendant  for  $225^ 
with  interest  at  six  per  cent,  from  each  payment.  The  court 
thereon  rendered  judgment  for  $271.62.    The  plaintiff  appeals. 

Brown  c6  Sears,  for  appellant. 

Henderson,  <&  Merrimauj  for  appellee. 

Cole,  J. — ^The  evidence  tended  to  prove  that,  at  the  time 
the  note  was  giveii,  the  town  of  Wheatland  was  situated 
on  land  which  had  been  platted  and  recorded  as  such,  but  the 
town  had  never  been  incorporated;  that  the  plaintiff  resided 
and  was  the  owner  of  property  there;  that  after  this  note  was 
executed  and  before  this  suit  was  commenced,  the  town  had 
been  incorporated  and  included  territory  extending  in  the 
direction  of  the  depot  of  plaintiff,  as  now  located,  a  distance 
of  eighty  rods,  and  that  the  depot  was  distant  about  thirty 
rods  further — that  the  depot  is  four  hundred  and  eighty-four  feet 
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distant,  (near  thirty  rods^)  more  than  eighty  rods  distant  fixmi 
the  nearest  part  of  the  recorded  plat  of  the  town. 

The  ooart  instructed  the  jary  that  if  the  depot  was  estab- 
lished more  than  eighty  rods  from  the  town  of  Wheatland,  as 
it  was  on  the  date  of  the  note,  the  plaintiff  could  not  recoTer ; 
and  that,  if  defendant  paid  the  money  as  set  out  in  his  eoanter 
claim,  expecting  and  believing  that  plaintiff  would  locate  and 
establish  a  depot  within  eighty  rods  of  the  town,  as  it  was  on 
the  date  of  the  note,  the  jury  should  find  for  him  the  amount 
so  paid,  with  interest.  The  correctness  of  these  instructions 
involves  the  true  interpretation  of  the  contract  sued  upon. 

By  the  very  terms  of  the  obligation  sued  on,  it  was  given 
"  upon  the  express  condition    *    *    *    that  a  depot  be  estab- 
1.  contract:    ^^^^^  within  eighty  rods  of  the  present   town 
SSSmtoJif?'''    of  Wheatland.'"    The  evidence  is  without  eon- 
"*^*  flict,  and  very  clearly  proves  that  the  depot,  as 

established,  is  more  than  eighty  rods  from  the  present  town  of 
Wheatland.  An  instrument  ordinarily  takes  effect,  and  is  to 
be  construed  by  the  law  and  facts  existing  at  the  time  of  it»* 
execution.  But  in  this  case  the  language  of  the  note  renders 
assurance  doubly  sure,  for  it  says  the  ^^presefU  townJ*^  The 
plain,  fair  and  ordinary  meaning  is,  within  eighty  rods  of  the 
jrecorded  plat  of  the  present  town;  or  within  that  distance  of 
some  part  of  the  present  town.  Indeed  the  language  needs 
no  interpretation — ^he  who  runs  may  read,  and  reading,  under- 
stand it. 

Upon  the  other  branch  of  the  case — the  right  of  the  defend* 
ant  to  recover  the  money  paid,  the  question  may  not  be  so 
^lain  or  easy  of  solution^  The  right  of  the  defendant  to 
recover  is  not  based  upon  an  express  promise  by  the  plaintiff, 
nor  upon  any  fraud  or  wrongfiil  act  of  the  plaintiff,  nor  upon 
a  mistake  of  either  law  or  fact  by  the  defendant,  but  simply, 
that  the  defendant,  "  relying  upon  the  good  faith  and  fair 
dealing  of  plaintiff  and  fully  believing  it  would  perform  said 
conditions  and  expend  said  money  and  locate  a  depot  as  pro- 
vided in  said  contract,  and  as  contemplated  by  defendant,  he 
did,  from  time  to  time,  make  advances  upon  said  contract  in 
money." 


Digitized  by  VjOOQiC 


DECEMBER  TERM,  1874.  SOI 

Xbe  Davenport  U  St  Paul  B.  Co.  v.  Bogers. 

If  the  obligation  is,  as  the  defendant  claims  it  to  be,  simply 
a  promise  on  his  part  to  pay  the  amount  upon  the  performance 
of  a  certain  condition  by  the  plaintiff,  then  it  is  clear  the 
]»laintiff  is  under  no  obligation  to  perform  the  condition.  The 
plnnliff  may  perform  the  conditions  and  demand  the  payment 
of  the  money,  or,  at  its  election,  it  may  fail  to  perform  and  lose 
its  right  to  demand  the  payment  of  the  money.  The  defend- 
ant,  having  paid  his  money  without  requiring  the  performance 
of  the  condition,  will  be  held  to  have  waived  the  right,  pro 
tantOy  to  demand  the  performance  of  the  condition.  He 
might,  even  now,  waive  the  conditions  and  pay  the  balance 
due  upon  the  instrument,  and  if  he  should  do  so,  he  could  not 
recover  the  amount  so  paid. 

The  consideration  for  the  defendant's  promise  consists  of 
three  elements  or  distinct  matters  as  disclosed  by  the  note  and 

1 :     other  evidence   respecting   the   subject    matter, 

So^:  v^-  to-wit:  the  five  shares  of  the  capital  stock  of 
jSmt7  ^^"  plaintiff,  the  enhancement  of  the  vaJue  of  defend- 
ant's property  by  the  construction  of  the  road,  and  his  con- 
venience and  advantage  by  the  location  of  the  depot.  Now, 
if  it  be  conceded  that  when  one  pays  money  to  another  under 
Buch  circnmstances  as  that,  ex  equo  et  honOy  that  other  should 
rapay,  the  law  will  imply  a  promise,  so  that  an  action  for  its 
repayment  can  be  maintained,  norv  constat^  ex  eqtco  et  hono 
this  plaintiff  ought  to  repay.  For  aught  that  appears,  the 
defendant  is  interposing  a  mere  technical  objection  to  the 
plaintiff's  recovery  for  the  whole.  This  mere  technical  right, 
constituting  a  legal  defense,  cannot  be  converted  into  an  equit- 
able basis  for  the  sijpport  of  an  action,  in  the  absence  of  any 
promise,  fraud,  mistake  or  the  like,  and  none  of  these  kre  either 
averred  or  proved  in  this  case.  The  mere  voluntary  payment 
of  the  motoey  upon  his  own  obligation,  against  which  he  may 
ultimately  have  a  complete  defense,  will  not  entitle  him,  with- 
out more,  to  recover  the  amount  so  paid. 

Revsbsed. 
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1.  Bailment:    iBTTiNa  for  hire:    contract.    In  \he  absence  of  an 

ag^reement  to  the  contraiyf  the  law  implies  a  ocmtract  to  t>ay  a  reason- 
able sum  for  the  use  of  a  thing  loaned. 

2.  :  piBREOARD  OP  INSTRUCTIONS.    A  disregard  of  instructionB  as 

to  the  manner  of  use  of  the  thing  loaned  will  only  render  liable  a  bailee 
for  hire  when  the  loss  was  occasioned  thereby.  In  the  case  of  a  comnuh 
datum,  it  renders  the  bailee  liable  absolutely. 

Appeal  from  Palo  Alto  Circuit  Court. 

Thursday,  September  24. 

The  petition  alleges  that  on  the  27tb  of  May,  1871,  plain- 
tiff loaned  to  defendant  a  horse,  upon  condition  that  he  would 
take  good  care  of  him  and  return  him  in  good  condition  by 
the  80th  day  of  May,  1871.  That  defendant  over-drove  the 
horse,  and  he  died  of  the  effects  of  said  over-drive  and  ill  treat- 
ment. Plaintiff  claims  one  hundred  and  forty  dollars,  and 
asks  a  writ  of  attachment. 

The  answer  denies  specifically  the  alleged  over-driving  and 
ill  treatment. 

By  way  of  cross-demand  defendant  claims  $100  for  the 
alleged  wrongful  sueing  out  of  the  attachment,  the  wrongful 
act  consisting  in  not  presenting  the  petition  for  an  allowance 
of  the  amount  in  value  of  the  property  to  be  attached.  Jury 
trial.   Verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

Geo.  E.  Clark^  for  appellant. 

T.  W.  Ha/rriaon^  for  appellee. 

Day,  J. — I.  The  court,  upon  its  own  motion,  instructed 
the  jury  as  follows: 

"  2.  If  you  find  that  defendant  was  not  expected^  or  did 
not  expect,  to  pay  for  the  use  of  the  horse,  but  took  the  same 
as  a  favor  by  a  friend,  then  he  is  held  to  the  greatest  possible 
care  and  discretion  in  the  use  and  treatment  of  the  horse." 

"  6.    The  jury  must,  from  the  evidence,  find  whether  the 
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defendant,  Lord,  took  the  plaintiff  ^b  horse  as  that  of  a  friend, 
for  the  use  of  which  he  was  not  to  pay,  or  whether  there  was 
an  agreement,  expressed  or  implied,  that  he  was  to  pay  for  the 
use  of  the  same,  and  if  he  was  to  pay  for  its  nse,  then  the 
great  degree  of  caution  ou  his  part  will  not  be  required  that 
would  be  if  no  pay  were  required  or  expected.'* 

At  the  instance  of  defendant,  the  court  instructed  as  fol- 
fows:  "A  mere  nominal  consideration  is  not  suflBcient  to 
make  a  loan  for  use  a  contract  for  hire,  and,  in  order  to  con- 
stitute a  contract  for  hire,  and  thus  relieve  the  boiTOwer  from 
using  great  diligence  in  regard  to  the  thing  loaned,  there  must 
have  been  some  positive,  substantial  consideration  agreed  upon 
between  the  parties  for  the  use  of  the  thing  loaned."  The 
1  BAILMENT  •  ^^®*  wluch  pcrvadcs  these  instructions,  expressed 
SrS^^oo'n-  ^^^^  varied  degrees  of  intensity,  is,  that  the  con- 
^^^^  *  tract  in  question  created  a  mete  comraodatum 
unless  there  was  a  consideration  agreed  upon  for  the  use  of  the 
horse.  The  true  rule  is  that  in  the  absence  of  agreement  to 
the  contrary,  the  law  implies  a  contract  to  pay  the  reason- 
able value  of  the  use  of  the  horse. 

It  is  true  that,  in  the  sixth  instruction,  the  jury  are  told 
they  must  inquire  whether  there  was  an  agreement,  expressed 
or  implied,  to  pay  for  the  use  of  the  horse.  But,  in  the  absence 
of  contract  to  the  contrary,  there  is  such  implied  agreement 
as  matter  of  law,  and  the  jury  should  have  been  so  directed. 
The  instruction  as  given  was  calculated  to  confuse  and' mislead. 
See  Story  on  Bailments,  7th  edition,  §  391  b,  and  authorities 
cited. 

IL  There  was  evidence  tending  to  show  that  plaintiff  gave 
defendant  certain  instructions  and  directions  respecting  the 
time  of  starting  and  the  manner  of  caring  for  the  horse. 

Respecting  this  the  court  instructed  as  follows: 

"  If  the  jury  find  from  the  evidence  that  the  defendant  did 
not  take  the  horse  in  question  and  start  for  Springvale  accord- 
ing to  instructions  given  at  the  time  the  horse  was  loaned,  but 
that  plaintiff  was  present  and  knew  of  defendant  starting  at 
a  later  day  or  hour,  and  made  no  objections,  then  the  defend- 
ant would.be  excused  from  liability  for  not  starting,  at  the 


Digitized  byVjOOQlC 


304  SUPREME  COTJET  OF  IOWA, 

Miller  v.  The  Mutoal  Benefit  life  Insuraace  Ck». 

time  originally  agreed  upon,  but  the  jury  must  find  that  the 
plaintiff  was  actually  present  and  could  have  objected  with- 
out going  out  of  his  way,  or  the  defendant  will  not  be  excused 
from  his  instructions." 

The  idea  conveyed  by  this  instruction  is,  that  if  plaintiff 
gave  instructions  and  did  not  afterward,  by  his  conduct,  waive 
a.  — -:  dis-    the  same,  and  defendant  did  not  follow  them,  he 

regard  oi  In- 

structiong.  is  liable,  without  inquiry  as  to  whether  the  injury 
resulted  from  a  failure  to  obey  instructions  or  from  some  other 
cause. 

In  a  case  of  mere  gratuitous  loaning  this  may  be  the  role. 
See  2  Parsons  on  Contracts,  fifth  edition.  No.  v.  But  in  this 
instruction  the  doctrine  is  not  limited  to  the  case  of  a  commo^ 
da/tum  but  it  is  declared  in  general  terms  as  equally  applicable 
to  a  letting  for  reward.    This  instruction  is  also,  we  think, 

erroneous.  y 

Bevjebsed. 


Miller  v.  The  Mutual  Benefit  Life  Insurance  Co. 

Verdict :  when  not  sustained  bt  evidbncb.  A  verdict  which  is  not 
supported  by  ihe  evidence  and  is  manifestly  the  result  of  a  feeling*  of 
sympathy  for  one  of  the  parties,  will  not  be  sustained. 

Appeal  from  Dubuque  Circuit  Court. 

Thursday,  September  24. 

This  is  an  action  upon  a  policy  of  insurance  upon  the  life 
of  James  A.  Miller,  plaintiff's  husband.  There  was  a  jury 
trial,  and  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals.  This  case  has  been  before  us  on  two  former  appeals* 
See  31  Iowa,  216,  and  34  Iowa,  222. 

Adam's  A  Robinson^  and  Griffith  dk  Knighty  for  appellant. 

De  Witt  C.  Oram  and  C.  J,  Rogem^  for  appellee. 
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Day,  J. — The  policy  sued  on  contains  a  provision  that  in 
ease  the  said  James  A.  Miller  shall  die  bj  reason  of  intem- 
perance from  the  use  of  intoxicating  liquors,  the  policy  shall 
be  void  and  of  no  effect 

Amongst  other  defenses  to  the  action,  the  defendant  pleaded 
that  the  said  James  A.  Miller  died  by  reason  of  intemperance 
from  the  nse  of  intoxicating  liquors.  In  addition  to  the  gen- 
eral verdict  for  plaintiff,  the  jury  found  specially,  that  the  said 
James  A.  Miller  did  not  die  by  reason  of  the  intemperate  use 
of  intoxicating  liquors,  but  that  his  death  was  caused  by  con- 
gestion of  the  lungs  and  brain,  and  that  this  congestion  was 
not  caused  by  the  use  of  intoxicating  drinks.  Upon  the  pre- 
ceding trial  the  jury  returned  the  same  special  findings. 
When  the  case  was  last  before  us  we  held  that  the  verdict  was 
palpably  and  grossly  in  conflict  with  the  evidence,  and  could 
only  have  been  rendered  under  the  influence  of  passion  or 
prejudice.    See  34  Iowa,  223. 

A  careful  examination  of  the  testimony  now  before  us  ena- 
bles us  to  discover  in  it  no  material  difference  from  that  which 
was  produced  on  the  last  trial.  Some  twelve  witnesses  testify 
as  to  the  previous  intemperate  habits  of  James  A.  Miller. 
Some  of  them  knew  him  for  ten  years  previous  to  his  death, 
and  had  "  seen  him  frequently  in  all  stages  of  intoxication, 
from  noisy  hilarity  to  helplessness,"  and  they  testify  that  "he 
was  a  hard  drinker;"  that  "  he  took  very  long  and  hard  sprees, 
and  sometimes  kept  drunk  for  several  days  at  a  time."  One 
witness,  who  had  known  Miller  from  1854  until  the  last  of 
1862,  states:  "  He  drank  more  or  less  all  the  time.  At  times 
he  would  drink  very  hard,  taking  sprees  of  from  one  to  four 
weeks  duration,  and  he  would  take  several  such  sprees  in  the 
course  of  the  year  during  the  time  that  I  knew  him.  I  have 
seen  him  helpless  from  intoxication  a  great  many  times."  It 
is  established  beyond  any  question,  and  indeed  without  any 
conflict  in  the  evidence,  that  for  a  period  of  about  ten  years 
the  deceased  was  addicted  to  debauches  of  long  duration  and 
excessive  in  their  character.  The  immediate  circumstances  of 
his  death  are  as  follows :  He  spent  two  or  three  days  and  nights 
drinking  at  a  saloon.  The  night  preceding  the  last  day  that  he 
Vol.  XXXIX. — 20 
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Bpent  there,  he  slept  in  a  room  two  doors  from  the  saloon  to 
which  he  was  helped  by  the  two  saloon  keepers,  each  having 
hold  of  an  arm.  Part  of  the  next  day,  which  was  Thursday, 
he  was  tolerably  sober,  but  was  again  intoxicated  in  the  eve- 
ning.  He  ate  a  little,  which  he  threw  up.  He  was  assisted 
home  by  the  saloon  keeper  Thursday  night  and  a  physician 
was  called.  The  physician  found  him  very  restless,  nervous, 
with  constant  hiccoughing  and  vomiting,  and  with  more  or  less 
derangement  of  mind,  the  hiccoughing  and  vomiting  resulting 
from  irritation  of  the  stomach,  and  the  irritation  of  the  stom- 
ach from  intemperate  habits.*  The  next  day,  Friday,  the  phy- 
sician visited  him  morning  and  evening,  and  found  his  condi- 
tion much  the  same  as  on  the  preceding  evening,  except  that  the 
symptoms  had  increased  in  intensity.  On  the  next  day  the 
physician  visited  him  three  times  and  found  that  he  had  slept 
none  since  the  first  visit,  that  his  mind  was  more  unsettled, 
and  that  he  had  the  usual  symptoms  of  delirium  tremens, 
nervousness,  sleeplessness,  restlessness  and  delirium.  On  Sat- 
urday evening  about  eight  o'olock  he  went  down  town  and 
was  gone  twenty  minutes.  He  was  visited  by  the  phy- 
sician on  Sunday,  morning,  noon  and  night,  and  was  found 
very  feeble  and  sinking.  That  night,  a  little  after  twelve 
o'clock,  he  died.  The  attending  physician  testifies  that  his 
death  was  caused  by  intemperate  habits,  or  to  speak  more 
explicitly  his  sickness  was  caused  by  intemperate  habits,  and 
the  immediate  cause  of  his  death  was  congestion  of  the  lungs 
and  brain.  Upon  the  former  appeal  it  is  said :  "  That  he  died 
from  intemperance  in  the  use  of  intoidcating  liquors,  there  can 
be  no  honest,  reasonable  doubt.  There  is  nothing  within  the 
whole  record  that  can  be  dignified  into  the  importance  of  cre- 
ating a  conflict  of  evidence  on  this  point."  The  evidence  of 
Mrs.  Miller  is  a  little  more  full  upon  the  last  than  upon  the 
preceding  trial.  But  the  only  additional  facts  which  are  tes- 
tified to  are  in  the  testimony  of  Mrs.  Miller  that  her  husband 
exhibited  no  proper  delirium,  and  that  he  went  down  town 
with  his  slippers  and  clothes  on,  instead  of  in  his  night  clothes, 
as  the  physician  understood  her  to  say,  and  in  the  testimony 
of  Mrs.  Miller  and  the  brother  of  the  deceased,  that  for  some 
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time  before  his  death  he  had  been  troubled  with  a  cough. 
There  is  nothing  to  contradict  the  circumstances  as  above  set 
forth,  as  attendant  upon  his  last  sickness  and  death.  The 
court  instructed  the  jury  that  if  they  found  from  the  evidence 
that  Miller  died  from  congestion  of  the  lungs  and  brain,  which 
disease  was  superinduced  by,  and  was  the  immediate  result 
and  direct  consequence  of  his  intemperate  use  of  intoxicating 
liquors,  they  should  find  for  the  defendant.  How,  in  view  of 
the  evidence,  and  the  law  given  by  the  court,  an  impartial  and 
unprejudiced  jury,  indifferent  as  between  the  parties,  and 
anxious  to  ascertain  the  truth  and  effectuate  the  right,  could 
return  a  general  verdict  for  plaintiff,  and  find  specially  that 
the.  congestion  of  the  lungs  and  brain  which  caused  Miller's 
death  was  not  caused  by  the  intemperate  use  of  intoxicating 
liquors,  passes  our  comprehension. 

Sympathy,  when  exhibited  upon  proper  occasions,  and  under 
proper  circumstances,  is  commendable  and  lovely.  But  every 
virtue  borders  so  nearly  upon  vice,  that  it  is  difficult  to  deter- 
mine when  the  act  ceases  to  be  the  one,  and  becomes  the  other. 
Too  much  liberality  is  prodigality,  and  too  much  firmness  is 
obstinacy.  So  too  much  sympathy,  or  sympathy  not  con- 
trolled and  checked  by  proper  notions  of  right  and  a  due  regard 
for  justice,  may  lead  to  the  overturning  of  all  legal  principles, 
and  be  utterly  subversive  of  an  intelligent  and  honest  adjnin- 
istration  of  the  law.  The  plaintiff  would  doubtless  be  beijie. 
fitted  in  a  much  greater  degree  than  the  defendant  would  be 
injured,  by  a  recovery.  And  it  is  a  matter  of  regret  that  the 
eircnmstances  of  her  husband's  death  are  such  as  not  to  entitle 
her  to  recover.  But  it  would  be  a  matter  of  much -greater 
regret  if  courts,  for  her  benefit,  should  allow  well  established 
principles  of  law  to  be  overturned  or  set  at  naught. 

We  interfere  with  the  verdict  of  a  jury  always  reluctantly, 
and  never  unless  it  is  clearly  unsupported  by  the  evidence,  or 
has  been  otherwise  improperly  reached. 

We  deprecate  the  necessity  whicJi  impels  us  a  second  time 
to  set  aside  a  verdict  upon  substantially  the  same  testimony. 
But  it  were  much  more  to  be  deprecated  if  the  pertinacity  of 
a  jury  could  override  law  and  right,  and  give  triumph  to 
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injustice  and  wrong.  We  need  not  consider  the  other  erroHB 
assigned.  The  charge  of  the  court  is  quite  full  and  fair,  and 
seems  to  us  to  be,  at  least  in  the  main,  in  aooord  with  the  prin- 
ciples settled  in  this  case  upon  the  first  appeal. 

The  court  should  have  granted  a  new  trial  upon  the  ground 
that  the  verdict  is  not  sustained  by  the  evidence. 


Choatb  v.  Sutton  and  Bell  &  Ca 

Judgment:  notice:  foreclosube.  A  sabeec^ueDt  parduuef  of 
mortgaged  property  wbo,  in  an  action  to  forecloee  the  mortgage  and 
correct  a  mistake  therein  lias  been  served  with  notice  that.no  per^ 
scRial  judgment  is  asked  against  him,  and  who  thereiQKm  appears 
and  takes  time  to  plead,  is  not  concluded  l^  a  judgment  by  defiudt. 
Upon  petition,  the  judgment  should  be  set  aside  and  the  party  admitted 
to  defend. 

Appeal  frcTfh  Chfchisaw  Circuit  Court. 

Thubsday,  September  24. 

On  the  26di  of  May,  1870,  plaintiff  filed  in  (be  Chickasaw 
Circuit  Court  a  petition  alleging  that  the  defendant,  Sutton^ 
executed  to  plaintiff  a  mortgage  to  secure  him  in  the  sum  of 
$480;  that  the  mortgage  by  mistake  was  made  for  only  $400; 
that  the  defendants,  John  Bell  &  Co.,  purchased  the  mortgaged 
property  subject  to  the  mortgage  and  as  part  of  the  considera- 
tion agreed  to  pay  the  sum  secui-ed.  Petition  prays  a  icnreclo- 
sure  of  the  mortgage  and  that  John  Bell  &  Co.  be  barred  of 
their  equity  of  redemption.  On  the  26th  of  May,  1870,  ui 
original  notice  was  servred  on  John  Bell  &  Co.,  in  which  tJiqr 
were  notified  that  no  personal  claim  was  made  against  them^ 
further  than  to  enforce  the  mortgage  on  the  land  for  the  amount 
named.  On  the  9th  of  June,  1870,  the  defendants,  Bell  &  Co., 
entered  their  appearance  in  the  cause  and  claimed  sixty  days 
in  which  to  file  their  answer. 

On  the  27th  day  of  September,  1870,  a  default  waa  entered 
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agaioet  all  of  defendants  for  want  of  an  answer,  a  decree  of 
foreclosure  was  rendered,  and  a  personal  judgment  rendered 
againsi  Bell  &  Co. 

On  the  lOUi  *day  of  September,  1872,  the  defendants,  Bell 
&  Co.,  filed  their  petition  for  the  setting  aside  of  this  judgment 
and  for  leave  to  defend,  setting  forth  the  above  facts,  and  alleging 
in  addition  thereto,  that  thej  did  not  know  that  a  persoQal 
judgment  was  asked  or  rendered  against  them  until  in  Febru- 
ary, 1871.  That  execution  was  issued  and  the  land  mentioned 
in  the  mortgage  was  sold,  and  the  proceeds  thereof  to  the 
amount  of  $166.50  credited  on  the  judgment  That  after- 
ward execution  was  levied  on  certain  other  lands  of  defend- 
ants, and  the  same  were  advertised  for  sale  on  the  23d  of  Feb^ 
ruary,  1871.  That  on  the  17th  of  February,  1871,  defendants 
commenced  their  action  in  the  Chickasaw  District  Court,  ask- 
ing that  said  sale  be  enjoined,  and  that  said  M.  P.  Choate  be 
restrained  from  collecting  said  judgment.  That  a  temporary 
injunction  was  '*9btained,  and  in  April,  1872,  the  court  made 
the  following  order  therein: 

^  Injunction  continued  until  further  order,  to  allow  plaintiff 
to  take  sQch  proceedings  in  the  Circuit  Court  as  he  may  think 
best,  and  if  no  proceedings  be  instituted  by  him  in  a  reasona- 
ble time,  upon  certificlAte  of  the  clerk  an  order  will  be  made 
dismissing  the  suit." 

On  the  26th  day  of  September,  1872,  plaintiff  filed  a  motion 
to  dismiss  this  petition,  as  follows: 

1.  That  the  said  defendants  made  a  full  appearance  in  this 
cause,  before  the  judgment  was  rendered  against  them. 

2.  That  no  answer  has  heretofore  been  filed  in  this  case, 
and  the  same  has  been  finally  determined. 

This  motion  was  sustained.    Defendants  appeaL 

Smithy  Fouks  dk  Chapin  and  Ayera  df  Shaver j  for  appel- 
lant 

"So  appearance  for  appellee. 

Day,  J. — ^The  action  of  the  court  is  erroneous.  The  peti- 
tion contains  the  basis  of  three  distinct  claims  against  the 
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defendants,  Bell  &  Co. ;  first,  a  correction  of  the  mortgage  so 
that  it  shall  secure  $480  instead  of  $400;  second,  a  foreclos- 
ure of  the  mortgage  as  against  them,  and  a  barring  of  their 
equity  of  redemption;  third,  a  personal  judgment  against 
them  for  the  amount*  secured.  Section  2822  of  the  Revision 
provides  that:  "The  plaintiff  may  notify- either  of  the  defend- 
ants that  no  personal  claim  is  made  against  him,  in  which  case 
a  copy  of  that  notice  must  accompany  the  return.  If,  after 
such  notice  and  return,  such  defendant  unreasonably  defend,  he 
must  pay  costs  to  plaintiff." 

Pursuant  to  this  section   defendants  were  notified  that  no 
personal  claim  was  made  against  them. 

'  As  to  this  portion  of  the  petition  there  was  no  necessity  for 
defense.  But  they  had  a  right  to  controvert  the  claim  that 
there  was  a  mistake  in  the  mortgage,  and  also  to  show,  if  they 
could,  that  the  mortgage  was  not  recorded,  and  that  they  pur- 
chased without  notice  of  it  And  as  to  these  claims  they  were 
entitled  to  enter  on  appearance  and  ask  time  'to  answer.  Sec- 
tion 2840  of  the  Revision  provides  that  "  if  the  petition  con- 
tains more  than  one  cause  of  action,  a  mere  appearance  shall 
not  be  deemed  an  appearance  to  any  cause  except  such  as  the 
defendant  shall  have  had  due  notice  of  It  cannot  be  claimed 
that  notice  to  defendants.  Bell  &  Co.,  that  no  personal  claim  is 
made  against  them  further  than  to  enforce  the  mortgage  on 
the  land  for  the  amount  claimed,  is  notice  to  them  that  a  per- 
sonal judgment  is  asked  for  the  amount  secured  by  the  mort- 
gage. If,  then,  they  were  not  notified  of  this  claim  against 
them  for  personal  judgment,  they  have,  as  to  this  claim  of  the 
petition,  made  no  appearance,  and  as  to  it,  judgment  has  been 
entered  against  them  without  notice,  and  without  voluntary 
appearance. 

The  defendants  have  a  right  to  have  it  set  aside,  and  to  bo 
admitted  to  defend. 

Reversed. 


Digitized  byVjOOQlC 


DECEMBEE  TEEM,  1874.  811 

OUerest  t.  Gottoehalk. 


G1LCBB8T  v.  GrOTTSCHALK  BT  AL. 

1.  Meolianic'8  Iden:  collateral  securitt.  The  acceptance  of  a 
morU^age,  for  the  same  debt  upon  the  same  property  coTered  by  a 
mechanic's  lien,  is  not  collateral  security  within  the  meaning  of  the 
statute  and  will  not  divest  it,  unless  the  lien  holder  evinces  an  intention 
to  rely  upon  the  new  security  rather  than  upon  the  lien. 

2. :    :     WAIVER.     An  action  to  foredoee   the  mortgage, 

where  the  petition  recites  aU  the  facts  and  prays  judgment  and  the 
enforcement  of  the  lien,  basing  the  daim  upon  an  account  for  materi- 
als furnished,  is  not  to  be  regarded  as  a  waiver  of  the  mechanic's  lien. 

3. :    :    LIMITATION  OF  ACTION.    Chapter  111,  Laws  of  1862, 

does  not  extend  the  time  within  which  the  action  to  enforce  a  mechanic's 
lien  must  be  commenced  b^nd  nine  months  from  the  date  within 
which  the  account  was  required  to  be  filed  by  section  1851  of  the  Revis- 
ion.    (CJode,  Se6.  2137.)  ^ 

4. 7-:    :    RULE  APPLIED.    Where  more  than  nine  months  had 


el^)sed  from  the  date  of  filing  the  account,  it  was  held  that  the  limita- 
tion could  not  be  evaded  by  filing  it  a  second  time,  and  that  the  right 
to  maintain  the  action  was  not  thereby  renewed. 

Appeal  from  Polk  Circuit  OovH. 

Fbidat,  Sbftembeb  25. 

Tms  is  an  action  brought  to  enforce  a  mechanic's  lien  claimed 
by  the  plaintiflb.  There  was  a  trial  by  the  court,  in  which 
judgment  was  rendered  for  plaintiffs.  The  defendant,  Spofford, 
alone  appeals  from  so  much  of  the  judgment  as  establishes 
the  plaintiff's  lien  as  prior  and  superior  to  the  claim  and  lien 
of  said  appellant.  The  further  facts  of  the  case  appear  in  the 
opinion. 

Bartle  cfe  Ball^  for  appellant. 

Polk^  Huhbdl  <&  Goodcy  for  appellees. 

MiLLEB,  Ch.  J. — The  record  shows  that  the  plaintiffs  fur- 
nished materials  for  the  erection  of  a  house  by  the  defendant, 
Qottschalk,  upon  land  of  which  he  was  then  the  owner  of  a 
lease;  that  the  materials  were  furnished  between  the  second 
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day  of  April  and  the  26th  day  of  May,  1866.  On  the  2l8t  day 
of  June,  1866,  plaintiffs  made  out  and  filed  in  the  oflSce  of  the 
clerk  of  the  District  Court  of  Polk  county,  an  account  of  the 
materials  furnished,  duly  verified,  and  claiming  a  mechanic's 
lien  on  the  house  imd  the  leasehold  interest  of  Gottschalk  in 
the  land. 

On  the  30th  day  of  October,  1867,  Gottschalk  executed  to 
plaintiffs  his  promissory  note  for  the  amount  of  their  claim 
for  the  materials  furnished,  and  also  executed  a  mortgage  upon 
the  same  property,  upon  which  the  mechanic's  lien  was  claimed, 
to  secure  the  payment  of  the  note. 

September  23d,  1868,  the  plaintiffs  filed  again  in  the  clerk's 
office  an  account  of  the  materials  furnished,  and  claiming  a 
mechanic's  lien,  and  on  the  next  day  commenced  this  action, 
stating  the  foregoing  facts,  and  asking  for  judgment  against 
Gottschalk  for  the  amount  due,  and  that  the  building  and  said 
defendant's  interest  in  the  land  upon  which  the  building  was 
erected  be  sold  to  satisfy  the  same,  and  that  the  interests  of 
the  defendants,  Spofford  and  Allen,  be  ascertained  and  det^- 
mined,  etc. 

It  further  appears  that  Allen  was  the  owner  in  fee  of  the 
ground  on  which  the  building  was  erected,  and  the  lessor  of 
the  defendant,  Gottschalk,  and  that,  on  the  14th  day  of  August, 
1866,  Gottschalk  made  and  delivered  to  the  defendant,  Spof- 
ford, a  mortgage  on  the  building  upon  which  the  plaintiffs 
claim  a  mechanic's  lien  to  secure  the  payment  of  a  note  made 
by  said  Gottschalk  to  Spofford,  for  $1000,  which  mortgage  was 
filed  for  record  on  the  day  of  its  execution.  The  court  below 
adjudged  the  plaintiff's  claim  to  be  a  prior  lien  to  the  mort- 
gage of  Spofford. 

I.  Of  this  judgment  Spofford  complains  and  insists  that 
the  plaintiffs;  by  taking  the  note  and  mortgage  from  Gotts- 
chalk, have  waived  and  lost  their  mechanic's  lien. 

The  statute  provides  that  "no  person  is  entitled  to  a 
mechanic's  lien  who  takes  collateral  security  on  the  same  con- 
1.  MECHANIC'S  tract."    (Rev.  §  1845.)    It  has  been  held  by  this 

lien:  collat-  ,  ,  /.  . 

erai  security,    court  that  the  acceptance  ot  promissory  notes  for 
work  and  labor  performed  and  materials  furnished  in  the  erec- 
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tioD  of  a  bailding,  will  not  divest  the  right  of  a  party  to  a 
inechanic's  lien,  unless  snch  is  the  agreement  of  the  parties. 
Logan  <&  Cook  v,  Attixy  7  Iowa,  77;  BonMllv.  Taylyr^  5  Id., 
546;  ScoU  v.  Wordy  4  G.  Greene,  112.  The  taking  of  notes 
IB  not  deemed  to  be  the  taking  of  collateral  secoritj.  So,  also, 
it  has  been  held  that  where  a  party  has  done  work,  or  fur* 
nished  materials  in  erecting  a  building  under  a  contract  with 
the  owner,  a  subsequent  promise  by  a  purchaser  of  the  build- 
iog,  made  in  consideration  of  forbearance  to  sue,  to  pay  for 
such  work  er  materials,  is  not  a  collateral  security,  under  the 
statute,  so  as  to  deprive  the  party  to  whom  such  promise  was 
made  of  his  mechanic's  lien;  Mervin  v.  Shermcmy  9  Iowa, 
331.  The  court,  per  Wbioht,  C.  J.,  in  that  case  says,  that  the 
collateral  security  meant  by  the  statute  is  '^  either  a  separate 
obligation  attached  to  the  contract  named,  to  guaranty  its 
performance,  or  it  may  be  the  transfer  of  property  or  other 
contracts,  to  insure  the  performance  of  the  principal  agree- 
ment. And,  in  any  event,  the  contract,  promise  or  property 
taken  must  have  been  intended  and  accepted  as  collateral 
security  before  the  lien  could  be  said  to  be  waived  or  defeated." 
Upon  the  doctrine  of  these  cases,  it  seems  to  us  that  the 
taking  of  a  mortgage  from  the  debtor  upon  the  same  identical 
property  covered  by  the  mechanic's  lien,  and  for  the  same  debt, 
cannot  b^  deemed  collateral  security  on  the  same  contract. 
There  is  nothing  in  the  record  to  show  that  the  mortgage  was 
intended  and  accepted  as  collateral  security.  It  was  not  such 
unless  so  intended  and  accepted.  See  1  Bouv.  L.  Die,  240; 
Powell  on  Mortg.,  393.  The  mechanic  or  material  man  will 
retain  his  lien  unless  he  does  something  evincing  an  intention 
to  rely  upon  his  new  or  collateral  security,  and  not  upon  the 
lien  liie  law  has  given  him.  Clark  v.  ITutUy  33  J.  J.  Marshall, 
558. 

II.    It  is  farther  urged  that,  by>  seeking  to  foreclose  the 
mortgage,  plaintiffs  have  abandoned  their  mechanic's  lien. 

^ . .  We  think  that  the  petition  of  plaintiffs,  properly 

**!▼»•  understood,  cannot  be  deemed  to  be  simply  a  peti- 
tioQ  to  foreclose  the  mortgage.  It  states  all  of  the  facts,  and 
demands  judgment  for  the  sum  due  and  for  the  enforcement 
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of  their  mecbanic's  lien,  substantially  as  if  there  had  been  no 
mortgage  given.  The  note  is  simply  evidence  of  the  amount 
of  the  claim,  and  when  it  becomes  dne.  Logan  <b  (Joolc  v. 
AUixj  supra.  The  petition  expressly  bases  the  plai ntiffs'  clai m 
upon  the  amount  of  the  account  for  the  materials  furnished. 
It  is  true  that  it  also  claims  interest  thereon,  from  the  date  of 
the  note,  with  ten  per  cent,  interest,  but  this  does  not  indicate 
that  there  had  been,  or  is,  any  abandonment  or  waiver  of  the 
claim  upon  the  account  and  for  the  enforcement  of  the  lien; 
on. the  contrary,  it  clearly  appears  that  the  plaintiffs  rely 
thereon,  and  this  is  the  purpose  and  object  of  the  action. 

III.  It  is  further  urged,  that  since  plaintiffs  failed  to  pros- 
ecute an  action  to  enforce  their  mechanic's  lien  within  nine 
8.  :      months  from  the  time  of  filing  their  account  in  the 

limitation  of       ,     ,  ,       /«  ,     .  .        .    ,  i         ^        i 

action.  clerk's  office,  their  action  is  barred  under  the  stat- 

ute. Revision,  section  1865,  provides  that,  in  cases  of  tliis 
kind,  suit  to  enforce  the  lien  must  l>e  commenced  within  nine 
months  from  the  time  of  tiling  the  account  or  statement  of 
the  lien  with  the  clerk  and  not  afterwards,  and  must  be  pros- 
ecuted, without  unnecessary  delay,  to  final  judgment.  By 
section  1851,  the  account  of  the  work  done,  or  materials  fur- 
nished, must  be  filed  with  the  clerk  within  ninety  days  after 
all  the  materials  have  been  furnished  or  the  work  done.  This 
section,  however,  was  amended  by  Chapter  111  of  #the  Laws 
of  1862,  to  read  as  follows:  '^  But  the  failure  to  file  the  claim, 
account,  settlement,  or  demand,  in  the  time  named  in  this  sec- 
tion and  in  section  1847,  shall  not  operate  to  defeat  the  claim 
or  demand,  nor  the  lien  of  the  person  supplying  the  labor  or 
material,  as  against  the  owner,  nor  the  contractor,  nor  as 
against  any  one  except  purchasers  or  incumbrancers,  without 
notice,  whose  rights  accrued  after  the  ninety  days  and  before 
the  account,  or  settlement,  or  claim,  or  lien  is  filed.'' 

The  object  of  the  law  in  requiring'the  filing  of  the  claim  with 
the  clerk  is  to  give  notice  to  subsequent  purchasers  and  incum- 
brancers; the  statute  affects  all  persons  with  notice  prior  to 
the  expiration  of  the  ninety  days.  During  that  time  one  who 
purchases  or  becomes  an  incumbrancer  of  the  property, 
affected  by  the  lien  of  the  mechanic,  does  so  with  notice  of 


Digitized  byVjOOQlC 


DEOEMBEE  TERM,  1874,  815 

GUcrest  T.  Oottsdbalk, 

such  lien,  and  as  to  such  persons  a  failure  to  file  the  account 
with  the  clerk  does  not  entitle  them  to  priority  over  the 
mechanic  or  person  entitled  to  a  mechanic's  lien;  such  lien  is 
not  affected  by  the  failure  to  file  the  claim.  Noel  v.  Temple^ 
12  Iowa,  276.  The  lien  is  expressly  saved  by  law  to  the  per- 
son performing  the  labor  or  furnishing  the  materials,  and  all 
persons  purchasing  the  property  a&cted  by  the  mechanic's 
lien,  or  becoming  incumbrancers  thereof  within  the  ninety 
days,  are  postponed  to  the  holder  of  the  mechanic's  lieu, 
although  there  has  been  no  account  of  the  mechanic's  lien  filed 
within  the  ninety  days.    Ihid. 

The  statute  requires  that  the  account  or  claim  for  the  lien  must 
be  filed  within  ninety  days  from  the  time  the  work  is  done  or  the 
materials  furnished,  and  that  the  action  to  enforce  this  lien  must 
be  brought  within  nine  months  after  the  filing  of  such  account  or 
claim,  and  not  afterwards.  The  amendment  of  1862  to  sec- 
tion 1851,  saves  the  lien  in  certain  cases  specified,  although  no 
account  or  claim  has  been  filed  within  the  ninety  days,  but  it 
does  not  extend  the  time  for  bringing  suit  to  enforce  the  lien. 
It  must  be  brought  within  nine  months  from  the  time  such 
account  is  filed,  or  is  by  the  statute  required  to  be  filed;  any 
other  construction  would  ignore  section  1865,  requiring  the 
action  to  enforce  the  lien  to  be  brought  within  nine  months. 
The  failure  to  file  the  account  with  the  clerk  within  the  ninety 
days  cannot  have  the  effect  to  postpone  indefinitely  the  time 
of  bringing  the  action  to  enforce  the  lien.  The  section  limit- 
ing the  party  to  nine  months  from  the  filing  of  the  account 
within  which  to  commence  his  action,  remains  in  force.  So 
that  where  the  account  is  filed  with  the  clerk  within  the  ninety 
days,  the  nine  months  begin  to  run  from  the  date  of  such  filing, 
and  where  the  account  is  not  thus  filed,  the  time  for  commenc- 
ing the  action  will  begin  to  run  from  the  expiration  of  the 
ninety  days  within  which  the  account  should  have  been  filed. 
The  statute  makes  no  provision  for  filing  the  account  with  the 
clerk  after  ninety  days  from  the  performance  of  the  labor  or 
furnishing  of  the  material  for  which  a  lien  is  claimed,  and 
therefore  the  time  for  commencing  an  action  to  enforce  a 
mechanic's  lien  cannot  be  postponed  for  more  than  nine  months 
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after  such  time,  by  a  failure  to  file  the  account  with  the  clerk 
until  after  such  time  has  expired.  Otherwise  the  party  claim- 
ing the  lien  would  be  enabled,  by  his  own  negligence,  to  extend 
the  time  of  commencing  his  action  to  any  length  within  the 
general  statute  of  limitations,  and  thereby  render  section  1865 
of  no  effect.  From  these  views  it  follows  that  since  plainti£b 
filed  their  account,  claiming  a  mechanic's  lien,  with  the  clerk 
within  the  ninety  days  prescribed  by  the  statute,  their  action 
to  enforce  the  lien  is  barred  because  it  was  not  commenced 
within  nine  months  from  such  filing,  and  that  the  filing  of  the 
account  a  second  time,  more  than  two  years  after  the  materials 
were  all  furnished,  could  not,  and  did  not  renew  the  right  to 
maintain  such  action.    The  judgment  must  be 

Kevebsed. 


HULYBBSON  V.  HuTOHINSON  &  Co. 

1.  Fraud :  jxtdgment  obtaiked  bt.    To  avoid  a  jndipnent  in  a  colki* 

eral  proceeding,  where  it  is  alleged  that  the  judgment  was  obtained  in 
the  principal  action  through  fraud,  the  fraud  must  be  clearly  estab- 
lished. 

2.  Judgment:  when  set  Asms:  parties.    The  provisions  of  Section 

3160  of  the  Revision,  (Code,  Sec.  3877)  do  not  authorize  a  judgment 
obtained  upon  service  by  publication  to  be  set  aside  where  the  plaintiff 
in  the  action  was  not  made  a  party  to  the  proceedings. 

Appeal  from  Winneshiek  District  Court. 

Fbiday,  Seftembeb  25. 

This  is  a  suit  in  equity  to  enjoin  the  sale  of  a  certain  honsa 
and  lot  in  Decorab,  on  execution.  It  is  not  necessary  to  state 
the  fSacts  and  dates  in  detail;  thej  are  numerous  and  not  a  little 
complicated.  So  far  as  necessary  to  understand  the  points 
adjudicated,  they  are  stated  in  the  opinion.  The  cause  was 
tried  by  the  first  method,  and  judgment  rendered  for  the 
plaintiff.    The  defendants  appeal. 
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John,  T.  Clark  c6  Co.^  for  appellant 
JF.  jF.  Cooleyy  for  appellee. 

Cole,  X — I.  The  defendants  had  a  judgment  against  the 
plaintiff,  which  was  a  lien  on  the  real  estate  in  controversy, 
1.  FRAUD:  junior  to  a  lien  held  by  S.  M.  Leach  for  the  pnr- 
tatnedby.  chase  money  due  from  plaintiff  for  the  property. 
Afterwards  the  plaintiff  was  adjadged  a  bankrupt,  and  in  due 
course  of  law,  was  discharged.  The  defendants  did  not  prove 
up  their  claim,  but  relied  upon  their  lien.  Subsequent  to  the 
discharge  of  plaintiff,  Leach  broaght  his  action  to  enforce  his 
lien  upon  the  property  in  question.  The  defendants  were 
made  parties^  and  notice  on  them  was  served  by  publication, 
they  being  non-residents;  but  they  made  no  appearance. 
Judgment  was  rendered  in  favor  of  Leach  for  the  amount  due 
him,  and  the  property  was  ordered  sold  to  satisfy  it.  At  the 
sale  under  this  judgment,  Leach  purchased  the  property,  at 
two-thirds  of  its  appraised  value,  ($375,)  which  was  only  a 
h'ttle  over  half  the  amount  of  his  judgnient.  On  the  same 
day,  but  after  the  sheriff's  deed  was  made  to  him.  Leach  con- 
veyed the  property,  by  quit  claim  deed,  to  the  plaintiff,  the 
consideration  named  being  $900.  These  defendants  now 
claim  the  right  to  sell  the  property,  because  the  proceedings 
by  Leach  were  for  the  purpose  of  defrauding  these  defendants, 
and  were  obtained  by  the  positive  fraud  of  this  plaintiff.  In 
oar  opinion  the  evidence  does  not  establish  the  fraud  so  as  to 
avoid  the  jndgment.    It  should  be  clearly  shown. 

II.  These  defendants  were  served,  in  the  action  brought  by 
Leach  against  them,  this  plaintiff  and  others  as  defendants,  by 
publication  only,  and  this  action  was  brought  and  the  original 
answer  of  these  defendants  was  filed  within  two  years  from 
the  rendition  of  the  jndgment  in  &vor  of  Leach,  wherein  the 
lieaof  these  defendants  was  barred.  By  an  amended  answer, 
filed  long  after  the  expiration  of  two  years  from  the  date  of 
that  judgment,  these  defendants  aver  that  they  were  served  by 
publication  only  and  did  not  appear,  and  also  set  up  that  the 
notice  by  publication  was  not  completed  sixty  days  before 


Digitized  byVjOOQlC 


518  SUPREME  COURT  OF  IOWA, 

Tbe  State  ▼.  Glbbs. 

the  term,  but  only  forty-two  days,  and  they  ask  that  the 
default  be  opened,  the  judgment  and  sale  set  aside  and  they 
be  allowed  to  redeem,  which  they  offer  to  do  by  paying  the 
full  amount  of  the  judgment.  They  do  not  call  this  amended 
answer  a  cross  petition,  nor  do  they  ask  to  make  Leach  a  party 
to  it,  nor  was  he  made  a  party,  nor  any  bond  for  cost  filed. 

It  is  now  claimed  that  these  defendants  had  the  right  to  have 
that  judgment  set  aside,  under  Rev.  of  1860,  Sec.  3160.  But 
2.JUDGMBNT:  they  have  signally  failed  to  bring  themselves 
aside:  parties,  withiu  the  provisions  of  that  section.  Even  if  it 
be  admitted  that  the  application  was  in  time,  because  of  being 
an  amendment  to  a  former  answer,  and  that  it  could  be  made 
in  another  action,  the  plaintiff  in  that  proceeding  was  an 
essential  party  to  any  motion  or  action  to  set  that  judgment 
aside.  So  far  as  this  record  shows,  too,  that  judgment  is  not 
fully  satisfied,  and  the  plaintiff  is  therefore  the  party  in 
interest,  as  well  as  the  nominal  party.  If  the  notice  was  not 
in  fact  given  the  requisite  sixty  days,  this  would  be  an  irregu- 
larity only,  and  would  not  render  the  judgment  absolutely 
void.  The  proceedings  to  have  that  action  retried  are  quite 
too  barren  of  even  a  semblance  of  compliance  with  the  pro- 
visions of  section  3160,  to  justify  any  order  herein  affecting 
the  judgment  or  the  rights  of  the  parties  in  that  action*. 

Affibmed. 


39    318 

89    409 

r90    509 

g  ^^1  The  State  v.  Gibbs. 

1.  Criminal  Law:    oraito  jttkt:    indicti^bnt.    That  a  "  grand  joir 

were  not  selected,  drawn,  eununoned,  impaneled  or  sworn  as  prescribed 
by  law/'  is  not  ground  for  setting  aside  the  indictment  of  one  who  was 
held  to  answer  before  the  finding  of  the  indictment. 

2.  :    PRACTICE  iw  THE  8X7PRB1CB  oouBT.    Where  the  record  fiuls  to 

disclose  whether  the  defendant  was  l^ld  to  answer  before  indictment,  the 
Supreme  Court  will  presume  he  was  so  held  and  sustain  the  decision  of 
the  court  below,  overruling  a  motion  to  set  aside  the  indictment  on  the 
ground  that  the  grand  jury  were  irregularly  drawn. 
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:  OHAI4LEN6B  OF  GRAND  jubor:  alien.  The  right  to  chal- 
lenge a  grand  juror,  on  the  ground  that  he  is  an  alien,  must  be  exer- 
cised before  the  jury  is  sworn.  Failing  to  avail  himself  of  it  then,  the 
defendant  cannot  afterwards  urge  the  objection. 

PRESENTMENT  OF  INDICTMENT:     ETIDENCE.       The  fisust  that 


an  indictment  was  presented  and  filed  after  the  adjournment  of  the 
court,  cannot  be  established  by  affidavits.  'Die  correctness  of  the  find- 
ing of  the  court  below,  that  the  indictment  was  regularly  presented,  will 
be  presumed. 

5.  Grand  Jury:  affidavits:  evidence.  Affidavits  of  grand  jurors, 
that  they  did  not  assent  to  the  finding  of  an  indictment,  are  not  admis- 
sible in  support  of  a  motion  to  set  it  aside. 

Appeal  from  Adair  DUtrict  Coxvrt. 

Friday,  September  25. 

This  is  an  appeal  from  an  order  of  the  Dsitrict  Court,  over- 
ruling a  motion  made  by  defendant  to  set  aside  an  indictment 
against  him  for  the  crime  of  embezzlement.  The  farther  facts 
appear  in  the  opinion. 

/.  cfe  JB.  Leonardy  for  appellant. 

M,  E,  CvUSy  Attorney  Oeneraly  for  the  State. 

MiLLEE,  Ch.  J. — The  indictment  against  appellant  was  pre- 
sented February  17th,  1873.  At  the  September  term,  1873, 
of  the  court,  defendant,  ai*ter  arraignment,  filed  a  motion  to 
Bet  aside  the  indictment  on  the  following  grounds:  "  1st.  The 
said  indictment  was  not  presented  and  marked  filed  as  pre- 
scribed in  section  4648,  of  the  Revision.  *  *  *  2d.  The 
said  grand  jury  were  not  selected,  drawn,  summoned,  impan- 
eled, or  sworn,  as  prescribed  by  law.     *    *    *    ," 

Numerous  affidavits,  and  the  testimony  of  several  witnesses 
were  introduced  in  support  of  the  motion. 

I.  It  was  attempted  to  show  that  the  drawing  of  the  jury 
was  irregularly  done  by  the  clerk,  auditor  and  deputy  sheriff; 
that  they  '^  did  not  compare  the  list  as  drawn  off  by  the  clerk 
with  the  list  of  names  found  on  the  poll  books;  "  that  there 
had  been  one  of  the  petit  jurors  drawn  by  mistake  as  a  grand 
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jnror;  that  a  eecond  drawing  was  had  in  which  there  were 
various  departures  from  the  directions  of  the  statute,  etc. 

It  is  provided  in  the  fifth  sub-division  of  section  4337,  of 
the  Code,  that  the  fact  "  that  the  grand  jury  were  not  selected, 
1.  cRiMiNAt.  drawn,  summoned,  impaneled  or  sworn  as  pre- 
jiiryt'indict-  scribed  by  law,"  constitutes  ground  to  set  aside 
ment.  ^^^  indictment  on  motion,  but  Sec.  4339  provides 

that  this  ground  of  motion  to  set  aside  an  indictment,  ^f  is  not 
allowed  to  a  defendant  who  has  been  held  to  answer  before 
indictment." 

.  The  record  in  this  case  is  silent  as  to  whether  the  defendant 
was,  or  was  not,  held  to  answer  before  indictment;  we  must, 

^  .      therefore,  presume  in  favor  of  the  correctness  of 

Fhesffpreme  *^®  ruling  of  the  court  on  this  point;  that,  conce- 
Court.  ^jjjg  tj^^  ground  of  the  motion  to  be  sufficient  if 

the  defendant  had  not  been  held  to  answer  before  indictment, 
we  must,  in  the  absence  of  a  contrary  showing  in  the  record, 
presume  that  he  was  so  held,  and  that  the  motion  was  over- 
ruled for  this  reason.  See  The  State  v.  Wood^  17  Iowa,  18; 
The  State  v,  Ingalls^  Id.,  8;  Sta*e  v,  Roxcardet  al,^  X,  101; 
The  State  v.  Odrandery  18  Id.,  435.  The  provisions  of  the 
Code,  above  referred  to,  are  the  same  as  in  the  Revision,  §§ 
4691,  4693. 

II.    There  was  evidence  ofiered  in  support  of  the  motion, 
tending  to  show  that  Charles  Wilson,  one  of  the  members  of 

g   .      the  grand  jury  that  found  the  indictment  a^inst 

SlSid  ju?o?'  appellant,  was  not  a  citizen  of  the  United  States, 
alien.  ^^^  therefore  not  qualified  to  act  as  a  grand  juror. 

If  this  fact  were  fully  established,  it  is  not  made  a  ground  for 
setting  aside  the  indictment.  (Chapter  19,  of  Code.)  It  is, 
however,  expressly  made  a  ground  of  challenge  to  an  individ- 
ual juror.  Code,  §  4261;  Revision,  §  4613.  The  defendant, 
if  held  to  answer,  had  the  opportunity  to  challenge  this  juror 
before  the  grand  jury  was  sworn,  but  failing  to  do  so  then,  he 
cannot  urge  this  objection  afterwards.  Code,  §  4266;  lie  vis- 
ion, §  4619.  We  have  before  seen  that  it  must  be  presumed 
on  the  record  before  us,  that  the  appellant  was  held  to  answer 
before  the  indictment  was  presented,  and  before  the  grand 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  821 

The  State  t.  Olbbs. 

jury  was  sworn.  This  objection,  therefore,  cannot  be  now. 
urged  against  the  juror  as  a  ground  for  setting  aside  the 
indictment 

III.  It  is  also  urged  that  the  indictment  was  not  presented 
to  the  court  in  the  presence  of  the  grand  jury,  and  marked 

^ .  p^.  filed  by  the  clerk.     The  abstract  of  appellant  does 

KdiSmenf:  °^*  S^^^  *^®  indorsement  by  the  clerk,  of  the 
evidence.  indictment,  as  respects  the  filing  of  the  same. 
Evidence  is  offered  for  the  purpose  of  showing  that  the  court 
had  adjourned  a  few  minutes  before  the  grand  jury  presented 
the  indictment.  This  evidence  leaves  it  qiute  uncertain 
whether  the  court  had  adjourned  or  not.  The  court  could 
take  judicial  notice  of  the  facts  within  his  own  observation 
and  knowledge,  and  upon  this  determine  the  question.  If  the 
affidavits  tend  to  show  an  adjournment,  the  finding  of  the 
court  contradicts  them,  and  we  will  presume  that  the  facts 
within  its  o\7n  knowledge,  and  of  which  it  could  take  judicial 
notice,  and  act  thereon,  were  sufficient  to  warrant  the  find- 
ing. 

IV.  Appellant  also  filed  in  support  of  his  motion  affida- 
vits of  four  of  the  grand  jurors  who  found  the  indictment — 
5.  GRAND  for  the  purpose  of  showing  that  the  indictment 
S^ts:  ert -  had  not  been  found  by  the  "  concurrence  of  twelve 
dence.  gnmd  jurors,''  as  required  in  section  4645  of  the 
Revision,  Code, 'section  4291. 

It  is  well  settled  by  numerous  decisions  of  this  court  that 
the  affidavits  of  petit  jurors  cannot  be  received  to  impeach 
their  verdict  by  showing  any  matter  which  essentially  inheres 
therein,  such  as  that  the  juror  did  not  assent  to  the  verdict,  etc. 
WrifjAt  V.  The  III.  <&  Miss.  Tel  Co.,  20  Iowa,  195,  and  cases 
cited.  The  same  reasons  for  refusing  to  allow  a  petit  juror  to 
impeach  his  verdict  by  an  affidavit  to  the  effect  that  he  did 
not  assent  thereto,  apply  with  equal  if  not  greater  force  for 
refusing  to  hear  a  grand  juror,  after  coming  into  open  court 
with  an  indictment  against  a  defendant,  to  say  that  he  did  not 
vote  for  the  indictment.  One  of  the  reasons  for  rejecting  an 
affidavit  of  a  petit  juror  impeaching  his  verdict,  is  that  *'  it 
might  be  the  means,  in  the  hands  of  a  dissatisfied  juror,  to 
Vol.  xzxix. — 21 

Digitized  by  LjOOQ  IC 


3i3  SUPREME  COUET  OF  IOWA, 

The  State  v.  Qibbt. 

(Jestroy  a  verdict  at  any  time  after  he  had  ^sented  to  it." 
Cooh^  Sargent  <&  Cook  v,  Sypher^  3  Iowa,  484,  486.  So  ouf^ht 
a  like  affidavit  by  a  grand  juror  to  be  rejected,  because  it  might 
be  the  means,  in  his  bands,  if  dissatisiied  with  the  indictment, 
of  destroying  an  indictment  at  any  time  afber  it  has  been  pre- 
sented with  all  the  formalities  of  the  law.  Not  only  shonld 
such  affidavits  be  rejected  on  this  ground,  but  the  statute  has 
expressly  made  it  the  duty  of  every  member  of  the  grand 
jury  to  keep  secret  its  proceedings,  and  not  disclose  the  fact 
that  an  indictment  has  been  found  against  any  individual 
except  as  provided  by  law,  and  "  no  grand  juror  shall  be  ques- 
tioned for  anything  he  may  say,  or  any  vote  he  may  give  in  the 
grand  jury  relative  to  a  matter  legally  pending  before  them 
except  for  perjury,"  committed  in  making  an  accusation  or 
giving  testimony  to  their  fellow  jurors.  Code  §§4284,  4286, 
Kevision,  §§  4638,  4640. 

The  statute  expressly  enjoins  upon  each  member  of  the 
grand  jury,  the  duty  to  keep  secret  its  proceedings;  this 
includes,  of  course,  the  votes  taken  on  the  question  of  finding 
an  indictment,  and  as  respects  the  votes  of  the  individual 
members  of  the  grand  jury,  on  the  question  of  finding  an 
indictment,  the  clerk  of  the  grand  jury  is  prohibited  from 
recording,  and  no  person,  except  the  members  of  the^  grand 
jury,  are  allowed  to  be  present  when  such  vote  is  taken.  Code, 
§§  4275,  4282.  Eev.,  §§  4629, 4636.  Thus  the  statute  guards 
the  proceedings  of  the  grand  jury  from  publicity,  and  with 
especial  care  does  it  prohibit  the  disclosure  of  the  votes  of 
the  individual  grand  jurors  on  finding  an  indictment.  The 
members  of  the  grand  jury  are  not  only  enjoined  by  the  stat- 
ute to  keep  secret  the  proceedings  of  that  body,  but  a  violation 
of  this  injunction  is  a  misdemeanor.     Sec.  4284  of  Code. 

The  statute  also  provides  for  the  only  disclosure  a  grand  juror 
is  permitted  to  make  of  the  proceedings  of  the  grand  jury. 
He  may  be  required  to  disclose  the  testimony  of  a  witness 
examined  before  the  grand  jury,  for  the  purpose  of  ascertain- 
ing whether  it  is  consistent  with  that  given  by  the  witness 
before  court,  or  to  disclose  the  testimony  given  before  them  of 
a  witness  upon  a  charge  of  perjury  against  him.    Code,  Sec- 
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tion  4286.  This  statute  provides  the  only  occasions  upon 
which  it  is  lawful  or  permissible  for  a  grand  juror  to  disclose 
the  testimony  of  a  witness  given  before  that  body,  but  this 
section  does  not,  nor  does  the  statute  anywhere  else  authorize 
a  grand  juror  to  disclose  the  vote  of  himself,  or  of  any  other 
member  of  the  grand  jury  on  finding  an  indictment. 

Except  as  to  the  fact  of  finding  an  indictment  for  felony 
against  a  "person  not  in  custody  nor  under  bail,''  the  injunc- 
ticMi  of  secrecy  imposed  upon  members  of  the  grand  jury  is 
not  temporary.  It  is  general  and  without  limitation  as  to  time. 
We  conclude,  therefore,  that  the  affidavits  of  the  grand  jurors 
in  support  of  the  motion  in  this  case,  are  forbidden  by  the 
statute  and  should,  for  that  reason,  also,  be  rejected. 

The  ruling  of  the  District  Court  will  be 

Affibmed. 


Iowa  County  v.  Huston. 


1.  Ag^nt:    LiABiLTTT  of:    tbust.    In  an  action  by  a  county  to  recover 

91000  which  were  enbmsfced  to  H.  as  its  a^ent,  to  be  ezi>ended  in  repair- 
ing a  bridge,  where  the  petition  alleged  that  it  remained  in  the  hands 
ci  H.  unexpended  and  unaccounted  for,  and  the  testimony  showed  that 
$800  had  been  paid  a  contractor  upon  the  work,  the  plamtiff  was  not 
entitled  to  recpyer. 

2.  Pleading :  failubb  of  pboof.  If  the  material  allegations  of  the  peti- 

tion are  neither  prored  nor  admitted,  the  plaintiff  cannot  recoTer  upon 
the  &ilure  of  the  defendant  to  prore  the  arerments  of  his  answer. 

Appeal  from  Iowa  Circuit  Court 

Fbiday,  Skptembbr  26. 

Thb  petition  states  plaintiff's  cause  of  action  as  follows: 
^  That  on  or  about  the  5th  day  of  September,  1865,  the  Board 
of  Supervisors  of  Iowa  County  appropriated  $500.00  to  repair 
the  bridge  across  Iowa  river,  known  as  the  Eosta  bridge,  in 
Iowa  county,  and  on  the  8th  day  of  Juno,  1866,  said  board 
appropriated  an  additional  sum  of  $500.00,  for  like  purposes. 
"Diat  the  defendant,  Samuel  Huston,  on  the  27th  day  of 
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August,  1866,  did  illegally  and  without  authority,  (and  for  the 
purpose  of  expending  the  money  obtained  thereon,  as  a  self- 
constituted  agent  of  said  county,  in  repairing  and  rebuilding 
the  aforesaid  bridge)  make  application  for,  and  receive  from 
the  clerk  of  the  Board  of  Supervisors  of  said  Iowa  county,  an 
order  by  said  clerk  upon  the  treasurer  of  said  county  for  the 
payment  to  said  defendant  of  the  sum  of  $1000.00,  out  of  the 
bridge  fund  of  said  county;  and  at  said  time  presented  said 
order  for  payment  to  said  treasurer,  and  then  received  in  pay- 
ment of  said  order,  out  of  the  funds  aforesaid,  the  sum  .of 
$1000.00,  to  have,  hold  and  expend  the  same,  (as  a  self-con- 
stituted agent  of  plaintiff)  in  trust  and  for  the  use  and  benefit 
of  plaintiff,  in  repairing  and  rebuilding  said  Kosta  bridge. 
That  the  said  bridge  has  neither  been  rebuilt  nor  repaired, 
and  the  said  sum  of  $1000.00  still  remains  in  the  possession 
of  defendant,  unexpended  atid  unaccounted  for,  and  which 
defendant  refused  to  pay  to  plaintiff,  although  the  same  was 
demanded  of  him  about  the  month  of  July,  1873,  and  often- 
times since  then.  Plaintiff  asks  judgment  for  $1000.00  with 
interest  and  costs." 

The  answer  denies  every  material  allegation  of  the  petition, 
and  avers  that  the  plaintiff,  through  its  Board  of  Supervisors, 
at  the  times  stated  in  the  petition,  appropriated  $1000.00  for 
the  purpose  of  building  or  repairing  a  bridge  across  Iowa 
river  known  as  the  Kosta  bridge.  That  it  was  the  custom  of 
said  board  at  that  time  to  appropriate  money  for  such  pur- 
poses,  on  the  application  of  trustees  of  townships,  to  be 
expended  in  the  manner  as  thought  best  by  the  trustees  of  the 
township  or  townships  in  which  the  same  was  to  be  used. 
That  the  $1000.00  was  appropriated  on  the  application  of 
Honey  Creek  and  Cono  townships.  That  the  defendant  at 
that  time  was  one  of  the  trustees  of  Honey  Creek  township. 
That  soon  after  the  appropriation  w'as  made  the  trustees  of 
said  townships  agreed  that  defendant  was  a  suitable  person  to 
take  charge  of  said  money,  and  in  all  respects  manage  the 
rebuilding  of  said  bridge,  and  urged  defendant  to  accept  said 
trust  and  manage  said  business  in  a  manner  as  to  him  might 
seem  best.    That,  in  pursuance  of  said  request,  as  a  matter  of 
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accommodation,  without  the  promise  or  expectation  of  reward, 
the  defendant  accepted  said  trust,  and  promised  to  give  said 
business  such  reasonable  attention  as  the  nature  of  the  case, 
in  his  judgment,  might  require.  That  in  pursuance  thereof 
the  trustees  of  said  townships  issued  an  order  on  the  clerk  of 
the  Board  of  Supervisors  authorizing  defendant  to  receive 
said  money.  That  said  clerk  thereupon  drew  an  order  on  the 
treasurer  of  said  county,  and  the  treasurer  paid  the  defendant 
thereon  the  said  sum  of  $100,000.  That  soon  thereafter  the 
defendant  contracted,  in  writing,  with  one  John  Hall  for  the 
building  of  said  bridge,  substantially  as  follows: 

"  Article  of  agreement  made  and  entered  into  between 
John  Hall,  of  Belle  Plaine,  of  the  first  part,  and  Samuel  Hus- 
ton, of  Kosta,  of  the  second  part,  witnesseth :  That  the  said 
John  Hall  has  this  day  contracted  to  rebuild  a  bridge  across 
Iowa  river,  known  as  the  Kosta  .bridge,  according  to  the  speci- 
fications hereto  annexed,  for  the  sum  of  $1000.00,  said  bridge 
to  be  completed  within  sixty  days  from  this  date,  and  to  be 
constructed  in  a  substantial  and  workmanlike  manner.  The 
said  Huston  agrees  to  furnish  money,  as  needed,  for  the  pur- 
chase of  material  and  labor,  the  balance  to  be  paid  as  soon  as 
the  bridge  is  completed. 

Dated  at  Kosta,  August  26th,  1866.  John  Hall. 

S.  Huston.'' 

And  in  addition  to  said  contract,  and  as  a  matter  of  greater 
precaution,  defendant  took  from  said  Hall  a  bond  in  the  sum 
of  $1000.00,  as  follows: 

"  The  condition  of  the  above  obligation  is  such,  that  the 
said  Jotm  Hall  has  this  day  entered  into  the  above  contract  to 
build  a  bridge  for  the  sum  of  $1000.00,  $150.00  in  hand  paid, 
$350.00  to  be  paid  within  twenty  days,  the  balance  on  com- 
pletion of  contract.  Now,  if  the  said  Hall  shall  complete 
said  bridge  according  to  the  annexed  contract  and  specifica- 
tions, and  within  the  time  therein  specified,  then  this  obliga- 
tion to  be  void,  otherwise  in  full  force. 

John  Hall. 

John  M.  Sullenbeegee. 

H.  E.  TUBNEB." 
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Tbaty  in  pursuance  of  said  contract,  said  Hall  commenced  to 
construct  said  bridge,  and  continued  until  said  bridge  had 
advanced  far  toward  completion,  and  until  this  defendant  had 
paid  him  in  all  about  $800.00,  when  finally,  and  before  the 
completion  of  said  bridge,  Hall  abandoned  said  work  and 
absconded,  leaving  the  bridge  unfinished  and  divers  debts  for 
lumber,  labor  and  material  unpaid.  That  soon  after  the 
absconding  of  said  Hall,  suits  by  attachment  were  comm^iced 
against  him,  and  a  large  portion  of  the  lumber  and  other 
material  on  the  ground,  intended  for  said  bridge,  were  levied 
upon,  and  subsequently  sold  under  execution.  That  the 
remainder  of  said  bridge  was  soon  thereafter  washed  away  by 
a  sudden  rise  of  the  river.  That  defendant  contracted  with 
said  Hall  in  a  careful  manner,  and  had  every  reason  to  believe 
he  would  do  his  work  according  to  contract.  That  all  things 
done  by  defendant  were  in  the  best  of  faith,  and  in  the  exer- 
cise of  reasonable  and  proper  care.  That  the  defendant  under- 
took said  work  at  the  solicitation  of  the  trustees  of  said 
township,  and  as  a  matter  of  accommodation,  and  without  a 
promise  or  expectation  of  compensation.  That  defendant  has 
in  his  hands  the  sum  of  $200.00,  being  a  part  of  said  $1000, 
which  he  is  now,  and  ever  has  been,  willing  and  anxious  to 
deliver  to  the  said  plaintiff,  and  here  tenders  the  same. 

The  replication  denies  generally  all  the  all^ations  of  the 
answer. 

The  cause  was  tried  by  the  court,  who  submitted  numerous 
findings  of  fact  and  conclusions  of  law,  and  rendered  judg- 
ment for  plaintiff  for  $1380.00  and  ex>sts.     Defendant  appeals. 

Martin  db  Murphy,  for  appellant. 

C.  HedgeSy  for  appellee. 

Day,  J. — I.  Tlie  allegation  that  defendant  was  the  self-con- 
stituted agent  of  plaintiff,  appears  merely  parenthetically  in 
the  petition,  as  descriptive  of  the  capacity  in  which  defendant 
acted.  A  careful  examination  of  the  petition  discloses  that 
the  real  ground  of  complaint  is,  not  that  defendant  assumed 
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to  act  as  the  self-constituted  agent  of  plaintiff,  but  that,  being 
such  agent,  he  came  in  possession  of  $1000.00  of  the  funds 
of  plaintiff^  to  have,  hold  and  expend  the  same,  in  trust  and 
for  the  use  and  benefit  of  plaintiff,  in  repairing  and  rebuilding 
the  Eosta  bridge,  and  that  the  said  sum  of  $1000.00  still 
remains  in  the  possession  of  defendant,  unexpended  and 
unaccounted  for,  and  that  the  bridge  has  neither  been  rebuilt 
nor  repaired.  It  is  the  allied  failure  of  defendant  to  expend 
or  to  account  for  the  money,  as  required  by  the  terms  of  what 
is  denominated  his  self-constituted  agency  that  is  the  ground 
of  offense.  This  allegation  of  the  petition,  is  denied  in  the 
answer,  and  thus  is  presented  the  real  and  sole  issue,  in  the 
case.  The  question  to  which  so  much  time  has  been  devoted 
in  the  argument,  and  respecting  which  the  court  submitted 
several  special  findings,  as  to  whether  the  defendant  was  duly 
and  legally  appointed  an  agent  for  the  erection  of  the  bridge, 
is  simply  a  collateral  one.  The  real  point  made  in  the  plead- 
ings is,  not  that  defendant  was  not  entitled  to  draw  the 
$1000.00,  but  that,  having  drawn  it,  he  did  not  expend  it  in 
the  erection  of  a  bridge.  This  view  renders  the  case  very 
ample. 

The  evidence  shows,  and  the  court  found  specifically,  that 
defendant  entered  into  a  written  contract  with  John  Hall  for 
L  agent:  ua-  rebuilding  said  bridge,  for  the  sum  of  $1000.00, 
trusZ  ^  '  and  that  he  paid  him  thereon  the  sum  of  $800.00. 
The  allegation  of  the  petition  that  the  sum  of  $1000.00  still 
remains  in  the  possession  of  defendant,  unexpended  and  unac- 
ooanted  for,  is  therefore  not  established,  but  on  the  contrary  is 
clearly  disproved,  and  it  was  error  for  the  court  to  render 
judgment  against  defendant  for  $1000.00  with  interest  from 
the  time  the  money  came  into  defendant's  hands. 

II.  Most  of  the  findings  of  the  court  as  to  the  facts  relate 
to  certain  omissions  of  defendant,  constituting,  it  is  claimed, 
2  PLEADiNo :  negligence  in  the  performance  of  the  duty  under- 
prooL  taken.     And  most  of  the  legal  conclusions  hold 

that  defendant  is  liable  because  of  such  negligence.  But 
tiiese  findings  of  fact  and  conclusions  of  law  are  entirely  out- 
side of  any  issue  tendered  in  the  petition.     And  many  of  the 
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findings  of  fact  have  no  support  in  the  evidence.  The  view  of 
appellee^s  counsel,  and  it  seems  also  to  have  been  the  view  of 
the  court,  is,  that  inasmuch  as  the  defendant  alleges  that  all 
tilings  were  done  in  the  best  of  faith,  and  in  the  exercise  of  rea- 
&ct liable  and  proper  care,  and  all  the  allegations  of  the  answer 
are  denied  in  the  replication,  that  the  burden  of  proving  the 
exercise  of  reasonable  and  proper  care  is  upon  the  defendant, 
and  that  it  is  competent  to  find  that  he  omitted  everything, 
which  he  lias  not  affirmatively  proved  he  did.  But  this  view, 
in  so  far  as  the  plaintiff's  right  of  recovery  is  based  upon  the 
failure  of  proof  on  the  part  of  defendant,  ignores  the  princi- 
ple that  a  plaintiflT  must  recover  upon  the  allegations  of  his 
petition.  If  the  material  allegations  of  the  petition  are 
neither  proved  nor  admitted,  a  plaintiff  cannot  recover  because 
of  the  failure  of  defendant  to  prove  the  allegation  of  his 
answer.  Without  reviewing  seriatim  the  numerous  findings 
of  fact  and  conclusions  of  law,  we  are  clear  that  under  the 
evidence,  the  issue,  and  the  findings  of  fact  submitted  which 
are  pertinent  to  the  issue,  the  judgment  of  the  court  is  wrong, 

and  that  it  should  be 

Eevebsed. 


Sullivan  v.  Otis. 


Fraetice  in  the  Supreme  Court :  verdict.  The  Supreme  Court  will 
aet  aside  a  verdict  which  is  in  conflict  with  the  evidence  and  instructions 
of  the  court,  althougrh  neither  party  objected  or  excepted  to  the  latter, 
\7ith0ut  determining  the  question  of  their  coireotness. 

Appeal  from  Delaware  Cirouit  Court. 

Fbiday,  September   25. 

This  is  an  action  of  replevin  for  three  cows  of  the  value  of 
thirty  dollars  each,  and  two  calves  of  the  value  of  ten  dollars 
each.  The  plaintiff  claims  to  be  the  absolute  owner,  and  that 
ihe  acquired  title  by  purchase  from  her  husband,  by  bill  of 
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Bale  of  date  October  26,  1872,  filed  for  record  Nov.  23,  1872, 
and  that  her  notice  of  ownership  was  filed  May  23,  1873.  The 
defendant,  for  answer,  avers  that  he  was  deputy  sherifi^,  and 
seized  the  property  under  execution  against  Con.  Sullivan,  the 
plaintiff's  husband,  as  his  property,  and  that  it  was  liable  to 
seizure  and  sale  as  such;  that  said  property  was  in  the  hus- 
band's possession,  and  the  conveyance  to  plaintiff,  was  made  to 
defraud  creditors.  Trial  to  a  jury.  Verdict  and  judgment 
for  plaintiff.    The  defendant  appeals. 

M.  W.  Hei^rich  and  Blair  <&  PeterSy  for  appellant. 

8.  O.  Van  Anda^  for  appellee. 

Cole,  J. — The  court,  on  its  own  motion,  gave  to  the  jury 
the  following,  among  other  instructions:  7.  The  law  provides 
that  the  property  of  the  wife  left  in  the  possession  of  the  hus- 
band and  under  his  control,  becomes  liable  for  the  debts  of  the 
husband.  8.  If,  then,  you  find  that  the  property  was  left 
under  the  control  of  the  husband,  and  the  debts  were  con- 
tracted before  any  notice,  either  by  bill  of  sale  or  notice  filed, 
it  would  be  liable  for  the  debts,  and  she  must  fail  in  the  action. 
9.  If  the  husband  and  wife  were  living  together,  and  the  hus- 
band had  the  care,  custody  and  control  of  the  property,  or  it 
was  in  the  joint  possession  of  both,  the  property  is  liable, 
except  as  to  the  calves,  and  you  will  find  for  her  the  value  of  the 
calves,  as  shown,  and  interest."  To  these  instructions  neither 
party  objected  or  excepted,  and  no  question  respecting  their 
correctness  is  here  made,  nor  do  we  pass  upon  their  correct- 
ness. 

The  evidence  shows,  without  conflict,  that  the  plaintiff  and 
her  husband,  with  their  family,  resided  together  and  he  worked 
on  the  farm,  where  the  cows  and  calves  were  kept  the  last 
three  or  four  years,  and  where  the  debts  upon  which  the  exe- 
cutions were  issued  were  contracted,  which  was  in  1871 ;  and 
during  that  time  the  husband  was  only  absent  from  home 
once,  and  then  he  was  in  Kansas  working  on  a  railroad  from 
September  to  the  following  February.  When  the  debts  were 
contracted,  which  was  in  June,  1871,  he  was  working  on  the 
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farm.  This  was  while  they  were  living  together  on  the  fiinn  and 
had  possession  of  the  property  in  controversy,  and  long  before 
any  bill  of  sale  or  notice  of  ownership  was  made  or  recorded. 
The  verdict  of  the  jury  was  directly  contrary  to  this  evi- 
dence and  t;he  ninth  instruction,  and  for  this  reason,  to  say 
nothing  of  the  question  of  actual  fraud,  it  should  have  been 

set  aside,  and  a  new  trial  granted. 

Keyebsed. 


'39    330 

128  _66  Allen  v.  Bbown. 

1.  Partnership:    liability  of  dormant  partker.    hi  an  action  to 

recover  the  balance  of  an  account,  it  appeared  that  tKe  defendant  had 
entered  into  a  partnership  with  B.  for  the  jmrpose  of  continuing:,  in  the 
name  of  B.  alone,  the  businesB  in  which  the  latter  was  already  enga^^fed, 
and  that  plaintiff,  at  whose  bank  the  firm  account  was  kept,  was 
not  apprised  of  the  existence  of  the  co-partnership;  that  prior  to  its 
formation  plaintiff  drew  out  of  the  bank  $6,000,  and  subsequently  the 
firm  deposited  $10,000,  both  transactions  being  in  the  name  of  B :  Held, 
that  as  plaintiff  had  no  knowledge  of  the  existence  of  the  firm,  the 
deposits  were  properly  regarded  as  the  money  of  B.,  to  be  applied  in 
the  satisfaction  of  his  unpaid  account. 

2.  Account :    patment:    order  of  time.    Pajnnent  on  account  is  to  be 

applied  according  to  priority  of  time. 

Appeal  from  Polk  Circuit  Court. 
Frtoay,  Septembeb  25. 

AanoN  at  law  against  defendant  as  the  surviving  partner  of 
the  firm  of  Bunnell  &  Co.,  for  a  balance  due  upon  an  account 
for  money  drawn  in  the  usual  course  of  business  from  the 
bank  of  plaintiff.  The  account  was  in  the  name  of  A. 
Bunnell,  and  the  petition  charges  that  the  business  of  the  firm 
was  transacted  in  plaintiff's  bank  under  that  name. 

The  answer  admits  that  defendant  was  a  member  of  the  firm, 
and   alleges  that  the  money  charged  in   the  account  was 
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Advanced  upon  the  credit  of  A.  Bunnell,  and  whatever  portion 
was  used  in  the  bosiness  of  the  co-partnership  had  been  repaid 
to  plaintiff  before  the  commencement  of  this  action. 

There  was  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 

Louis  BuUkay  {with  PhUlvpa  c&  Phillips)^  for  appellant 

Gatchy  Wtigkt  cfe  RunnelUj  for  appellee. 

# 
Beok,  J. — ^The  account  sued  on  began  December  1, 1870. 

It  was  balanced  on  the  12th  of  the  same  month,  and  the  sum 

of  $73.43  found  due  plaintiff.     At  that  day  defendant  entered 

into  co-partnership  with  A.  Bunnell,  who  was  in  the  grain 

business.    The  firm  thus  formed  bore  the  name  of  A.  Bunnell 

&  Co.,  and  continued  the  business  before  conducted  by  Bunnell 

alone.    It  was  agi*eed  between  the  parties  that  the  firm  should 

continue  their  business  with  plaintiff  under  the  name  of  A. 

Bunnell,  no  change  being  made  therein.     Plaintiff  was  not 

•dnsed  of  the  change,  nor  was  it  known  by  him  until  after 

the  death  of  Bunnell.     Under  an  agreement  between  plaintiff 

and  Bunnell,  the  account  in  the  bank  was  overdrawn,  and 

plaintiff  was  to  be  secured  by  the  grain  purchased,  the  advance 

to  be  nsed  in  the  business  of  the  firm. 

No  question  was  made  as  to  the  correctness  of  the  account. 
But  defendant  showed  by  the  evidence  of  himself  and  others 
1.  PAimnm-  ^*^  prior  to  February  10th,  1871,  Bunnell  drew 
i^Mdomiilt  fr^^*^  plaintiff's  bank  more  than  $6,000,  which 
P*^®^-  was  never  used  in  the  business  of  the  partnership. 
There  is  nothing  found  in  the  case  contradictory  to  this  evi- 
dence.    The  balance  of  the  account  sued  upon  is  $1^102.42. 

I.  The  defendant  claims  that  as  plaintiff  had  no  knowledge 
of  the  partnership  and  made  the  advances  on  Bunnell's  credit 
alone,  defendant  must  be  regarded  as  a  dormant  partner  in 
this  case.  Without  expressing  an  opinion  upon  the  proposi- 
tion, it  may  be  admitted  for  the  purpose  of  the  discussion  now 
in  hand. 

Counsel  next  claim  that  to  hold  defendant  liable  it  must  be 
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shown  that  the  money  advanced  by  plaintiff  was  used  in  the 
business  of  the  firm.     This  may  also  be  admitted. 

Now  counsel  insist  that  as  a  sum  greater  than  the  amount 
claimed  by  plaintiff  was  not  used  in  the  business  of  the  firm 
he  cannot  recover  for  the  reason  that  the  balance  will  be 
regarded  as  money  used  by  Bunnell  and  not  by  the  firm. 
But  the  position  is  not  tenable.  Subsequent  to  February  10th, 
1871,  the  account  is  credited  with  more  than  $10,000.  This 
2.  account:  credit  extinguished  all  the  debits  in  the  same 
orderof  time,  account  according  to  the  priority  of  time.  XT*  S. 
V.  Kirkpatricky  9  Wheat.,  720.  Iowa  v.  U.  S.y  7.  How.,  681. 
See  also  1  Am.  Leading  Cases,  299.  Notice  to  Mayor  v. 
Patten;  Allen  v.  Culen,  3  Denio,  293.  FairchUd  et  al,  v. 
Hawley  et  al.y  10  Conn.,  175.  The  transaction  therefore  in 
which  plaintiff  charged  the  account  for  money  used  by  Bun- 
nell in  other  business  than  that  of  the  firm,  was  closed  by  sub- 
sequent payments.  The  amount  advanced  after  the  15th  of 
February  was  used  in  the  firm  business  and  defendant  is  liable 
therefor. 

But,  it  may  be  urged,  the  firm's  money  ought  not  to  be 
appropriated  to  pay  advances  which  were  used  by  Bunnell 
outside  of  the  partnership  business.  But  this  objection  has 
no  foundation,  for  the  reason  that  the  account  was  kept  in 
Bunnell's  name  under  the  agreement  of  the  partners;  so  far 
as  plaintiff  was  concerned,  who  was  ignorant  of  the  partner- 
ship, the  deposits  were  properly  regarded  as  money  of  Bun- 
nell satisfying  his  account  in  the  order  of  priority,  as  provided 
by  the  rules  of  law  above  stated. 

The  instructions  given  by  the  court  to  the  jury  harmonize 
with  the  principles  above  stated  and  are  correct ;  those  requested 
by  defendant  present  doctrines  in  conflict  with  the  instructions 
given,  and  were  properly  refused. 

II.  The  defendant  requested  the  court  that  the  jury  be 
directed  to  find  specially  the  amount  of  money  used  by  Bun- 
nell in  transactions  outside  of  the  partnership.  The  request 
was  refused  and  this  ruling  is  assigned  as  error.  This  finding 
the  court  could  well  hold  was  not  necessary,  and  the  defendant 
could  not  have  been  prejudiced  by  the  ruling  lor  the  reason 
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that  the  fact  which  the  defendant  desired  to  be  presented  in  a 
special  verdict  constituted  no  defense,  as  will  be  readily  under- 
stood from  the  foregoing  discussion.  It  was,  therefore,  irrele- 
vant and  immaterial. 

A.FFIBMED. 


Lambv.  TheB.,  C.  R&M.  R.  Co.  ,|    |g 

1.  Townships:    ni vision  of:  taxation.    The  organization  of  a  town- 

ship, created  by  the  division  of  the  territory  of  another,  is  not  complete 
nntil  its  officers  have  been  elected  and  enter  upon  the  discharge  of  their 
duties.  Until  that  time  it  remains  a  part  of  the  original  township  and 
is  subject  to  the  payment  of  taxes  legally  levied  therein. 

2.  :       RECORD    IN    ANOTHER    CASE:     INJXTNCTION.     The  USO    of  a 

part  of  the  record  of  another  cause  between  other  parties,  implies  the 
right  to  introduce  all  the  parts,  and  it  will  be  taken  aa  a  whole.  If 
one  bases  a  claim  upon  the  aUeged  violation  of  an  injunction  in  another 
action,  he  wiU  be  equaUy  affected  by  all  orders  therein  made  respecting 
the  injunction. 

8.  Jurisdiction :  election:  injunction.  Whether  a  court  has  power 
or  jurisdiction  to  enjoin  an  election  held  pursuant  to  a  public  law, 
quafr$, 

4.  Estoppel:     taxation.     That  a  tax  to  aid  in  the  construction  of  a 

raihoad  was  voted  in  January,  1872,  and  the  railroad  completed  upon  the  * 

fiadth  of  the  tax  within  the  year,  while  the  tax-payers  remained  silent 
until  all  the  benefits  to  accrue  therefrom  were  secured,  would  estop  them 
from  denying  the  validity  of  the  tax.  Following  The  B,,  C.  R,  dt  M, 
R,  Co,  V.  Stewart,  p.  267,  ante, 

5.  Fraotioe :    injunction.   To  justify  the  reversal  of  an  order,  grantinj^ 

or  refusing  a  preliminary  injunction,  requires  a  stronger  case  than  would 
have  justified  an  original  order  of  opposite  effect  to  the  one.inade. 

Appeal  from  Linn  District  Court. 

Friday,  Seftehbeb  25. 

This  is  a  suit  in  equity  to  obtain  an  injunction  against  the 
collection  of  a  tax,  voted  in  aid  of  The  B.,  C.  R  &  M.  K.  Co. 
The  railroad  company  and  the  treasnrer  of  the  county  are  made 
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defendants.  The  action  was  commenced  March  17,  1873,  and 
in  his  petition  the  plaintiff  avers  that  he  is  a  resident  and  tax- 
payer of  Grant  township  in  Linn  county,  which  township 
adjoins  Washington  township  in  said  connty;  that  on  Janu- 
ary 24,  1872,  a  pretended  tax  of  five  per  cent,  was  voted  in  aid 
of  the  construction  of  said  railroad  through  said  township, 
and  unless  enjoined  the  treasurer  will  collect  the  same.  That 
previous  to  said  pretended  election,  and  on  January  9,  1872, 
the  Board  of  Supervisors  of  said  county  set  off  from  the  ter- 
ritory of  Washington,  what  is  now  known  as  Grant  township, 
in  which  plaintiff  resides;  that  plaintiff  and  others  residing 
in  such  new  township  did  not  vote  at  said  election.  That  on 
the  morning  of  such  election,  an  injunction  was  served  upon 
the  judges  and  clerks  of  the  election,  enjoining  them  from 
holding  said  election,  and  on  account  thereof  plaintiff  did  not 
vote,  being  advised  that  he  had  no  legal  right  to.  That  said 
railroad  company  have  not  done  two-thirds  of  the  work  as  pro- 
vided by  law,  so  as  to  entitle  them  to  the  tax,  and  said  road  is 
not  built  through  said  Grant  township.  That  the  taxes 
assessed  amount  to  ten  thousand  dollars;  that  plaintiff  has  no 
adequate  remedy  at  law,  and  has  had  no  voice  in  said  election. 
He  asks  a  temporary  injunction  against  the  collection  of  the 
railroad  tax,  and  that  it  may  be  made  perpetual.  On  this  peti- 
tion and  the  affidavit  of  four  others  to  facts  substantially  the 
same,  the  plaintiff  applied  to  the  District  Court  for  an  order 
for  the  writ  of  injunction. 

The  defendants  resisted  the  application,  and  filed  an  answer 
in  which  it  is  admitted  that  the  election  was  held  as  stated; 
that  the  order  for  the  organization  of  the  new  township  was 
made  as  stated.  And  it  is  averred  that  the  election  for  the 
organization  of  the  new  township  was  fixed  for  the  first  Tues- 
day in  November,  1872,  and  that  the  township  of  Grant  was 
not  fully  organized  till  January  1,  1873,  up  to  which  time  it 
remained  a  part  of  Washington  township,  for  every  purpose. 
That  a  majority  of  all  the  legal  voters,  being  seventy-one,  who 
resided  within  the  territory  set  apart  to  Grant  township,  did 
vote  at  said  election,  and  a  large  portion  signed  the  petition 
for  it;  that  a  large  majority  of  all  the  voters  in  Washington 
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township  entire,  to-wit,  194  out  of  231,  voted  for  said  tax. 
That  it  is  true,  in  a  case  of  E.  H.  Downs  et  al.  v.  William 
Nevin  et  al.y  an  injunction  was  issued,  under  the  order  of  the 
Circuit  Judge  in  vacation,  and  was  served  on  the  trustees  of 
the  township  enjoining  the  election;  but  at  the  March  term, 
1872,  of  the  District  Court,  the  injunction  was  dissolved,  the 
plaintiffs'  petition  was  dismissed  and  the  whole  subject  matter 
was  adjudicated,  whereby  this  plaintiff  is  estopped  from 
maintaining  this  action.  It  is  denied  that  two-thirds  of  the 
work  had  to  be  done  before  the  railroad  company  would  be 
entitled  to  the  tax,  or  that  the  amount  of  the  tax  is  as  stated. 
And  it  is  averred  that  all  the  tax  in  Washington  township, 
including  the  territory  of  Grant,  amounts  to  $17,477.15,  and 
that  the  railroad  company  Iiab  expended  in  said  township  the 
sum  of  $65,882.67,  and  the  cars  are  running  to  the  village  of 
Center  Point  in  said  township;  that  all  the  grading  is  com- 
pleted and  ready  for  the  iron  through  said  Grant  township; 
^e  station  located  and  depot  built  in  the  center  of  said  Grant 
township,  and  all  the  conditions  of  the  vote  were  complied 
with  prior  to  January  1,  1873.  That  after  the  railroad  had 
been  completed,  the  estimates  were  duly  iiled  and  the  proper 
certificate  entitling  the  railroad  company  to  the  tax  was  issued, 
and  the  notice  to  the  tax  payers  duly  given.  That  the  plain- 
tiff, well  knowing  that  the  railroad  company  were  expending 
money  and  building  the  road  on  the  faith  of  the  tax  voted, 
stood  by  and  remained  silent  for  fourteen  months,  and  until 
^e  road  was  completed,  and  is  thereby  estopped  from  deny- 
ing the  validity  of  the  tax. 

The  defendants  then  set  out  the  pleadings  in  the  case  of 
Downs  et  al.  for  themselves  and  others  too  numerous  to  set 
out  by  name  v.  Wm.  Nevin  et  al.y  trustees,  in  which  the 
injunction  of  the  election  was  obtained,  showing  that  the  issues 
were  as  to  when  Grant  township  became  a  separate  organiza- 
tion, and  as  to  the  validity  of  the  election.  And  also  set  out 
the  proceedings  had  in  March,  1872,  for  contempt  in  the 
alleged  violation  of  the  injunction,  the  same  being  entitled, 
The  State  of  Iowa  i;.  William  Nevin  et  al.y  for  contempt  in 
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holding  the  election.    The  final  order  shows  that  they  were 
discharged  and  found  not  guilty  of  contempt. 

Upon  the  hearing  of  the  application  for  the  injunction,  on 
the  pleadings,  affidavits,  records  and  exhibits,  the  District 
Court  refused  to  grant  the  injunction,  and  the  plaintiff  duly 
excepted  and  appeals. 

Tho8.  Corheit  and  Thompson  <&  Davis^  for  appellant. 

A.  S,  Belty  for  appellee. 

Cole,  J. — I.  It  appears  that  the  petition  for  the  vote  to  aid 
in  constructing  the  railroad,  was  presented  to  the  township 
trustees  of  Washington  township,  and  the  vote  ordered  prior 
to  the  9th  day  of  January,  1872,  when  the  order  was  made  by 
the  Board  of  Supervisors  respecting  the  division  of  said  town- 
ship by  erecting  Grant  township  out  of  a  part  of  its  territory. 
This  act  did  not  operate  to  make  an  independent  township  of 
that  territory,  but  it  remained  a  part  of  Washington,  until  its 
complete  organization,  which  did  not,  and  under  .the  law  could 
not,  be  effected  prior  to  January  1,  1873,  when  the  oflScerg 
elected  for  it,  etc.,  entered  upon  the  discharge  of  their  duties. 
So  far  as  respects  the  division  of  the  township,  then,  there  was 
nothing  to  affect  the  validity  of  the  tax  complained  of. 

II.  The  appellant's  counsel  claim  that  the  election  was 
illegal  and  void,  because  it  was  held  in  violation  of  an  injunc- 
tion. It  may  perhaps  be  conceded  as  a  general  rule,  that 
whateven  is  done  by  the  parties  in  the  action  contrary  to  an 
injunction  duly  issued  in  it,  and  served,  will  be  held  in  that 
action  as  not  done.  The  rule  may  be  even  broader  than  this 
statement  of  it.  But  with  its  exact  extent  we  have  here  no 
occasion  to  inquire  further.  In  the  action  wherein  the  injunc- 
tion was  granted,  the  question  of  the  validity  of  the  injunction, 
whether  it  had  been  violated,  and  the  effect  of  the  vote  had, 
notwithstanding  it,  were  all  adjudicated  adversely  to  the  claim 
now  made  by  the  plaintiff.  That  is,  the  court  must  have  found 
in  that  case,  in  order  to  support  its  conclusions,  that  the 
injunction  was  illegal  or  improper,  that  it  had  not  been  vio- 
lated, and  that  it  did  not  have  the  effect  to  render  the  vote  for 
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the  tax  invalid.  Bat  it  may  be  nrge^  that  this  plaintiff  was 
not  a  party  to  that  action,  and  hence  iK^t  bound  by  the  adju- 
dications in  it  That  action,  however,  was  brought  in  the  name 
of  Downs  and  others  for  themselves  and  all  others  interested 
like  them,  and  who  were  too  numerons  to  be  made  parties,  and 
whether  this  plaintiff  was  a  party,  by  name,  does  not  appear. 
Bnt  waiving  that,  if  the  injunction  which  the  plaintiff  now 
sets  up,  was  held,  in  that  particular  case  wherein  it  was  granted, 
not  to  effect  the  vote,  and  that  it  was  not  violated  by  holding 
the  election,  how  can  this  plaintiff  make  such  injunction 
available  to  himself  here,  without  also  being  bound  by  the 
record  disposition  made  of  the  injunction?  Jf  he  is  not  t^h* 
nically  estopped  by  the  adjudication,  he  is  clearly  bound  to 
take  the  injunction  with  all  its  adjuncts — if  he  would  use  a 
part  of  the  record  of  a  cause,  inter  alia^  he  must  do  so  with 
the  right  in  the  other  party  to  introduce  the  other  parts,  and 
the  court  will  take  it  S^  a  whole.  When  the  record  is  thus  all 
taken  together,  it  affords  no  support  to  plaintiffs'  case. 

And  further  than  this,  without  undertaking  to  decide  the 
question,  we  simply  state  that  we  should  hesitate  long  before 
adjudging  that  any  court  has  the  power  or  jurisdiction  to 
enjoin  an  election  to  be  held  by  the  people  pursuant  to  a  pub- 
lic law.  If  such  an  injunction  would  bind  the  officers  of  an 
election  upon  whom  it  is  served,  it  would  bind,  also,  any  others 
who  might  undertake  to  hold  the  election  in  their  places,  upon 
their  declining  to  act,  and  would  also  doubtless  bind  the  elec- 
tors, all  of  whom  would  necessarily  have  knowledge  of  it. 
Tlie  jurisdiction  of  any  court,  or  of  the  whole  judicial  depart- 
ment of  the  government,  to  enjoin  the  expression  of  the  pop- 
ular will  at  a  time  and  in  the  manner  provided  by  statute, 
may  well  be  doubted.  If  the  election,  when  held,  was  not 
according  to  statute,  or  if  the  statute  was  enacted  without  any 
constitutional  author! tyj  the  courts  might  very  well  hold  the 
election  invalid.  But  that  is  quite  another  thing  from  enjoin- 
ing the  people  from  peaceably  assembling  and  casting  their 
votes  for  or  against  any  proposition  submitted  to  them  under 
the  color  of  law.  K  the  injunction  was  issued  without  any 
jurisdiction  to  issue  it,  of  course  it  would  have  no  binding 
Vol.  XXXIX, — 22 
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effect  whatever.  But  this  we  do  not  determine,  since  the 
ground  previously  considered  is  quite  sufficient  to  sustain  the 
action  of  the  District  Court  upon  this  point. 

III.  There  is  still  a  further  ground  upon  which  the  action 
of  the  District  Court  may  be  sustained  and  affirmed.  It  is 
this:  The  tax  was  voted  in  January,  1872;  the  work  of  con- 
structing the  railroad  on  the  faith  of  the  tax  was  completed 
within  the  year.  The  plaintiff  remained  silent  until  all  the 
benefits  which  would  accrue  to  him  were  secured,  and  then, 
fourteen  months  after  the  vote,  he  seeks  to  enjoin  the  collec- 
tion of  the  tax,  and  thereby  relieve  himself  from  the  payment  of 
that,  upon  the  faith  of  which  he  knew  the  work  was  being 
done.  These  facts  work  an  equitable  estoppel,  as  we  have 
before  held.  The  J?.,  6\  R.  &  M.  R.  Co.  v.  StewoH,  p.  267, 
ante^  and  authorities  there  cited. 

It  may  be  proper  to  add  the  further  thought  that,  to  a  cer- 
tain extent,  the  granting  or  refusing  a  preliminary  injunction 
is  a  matter  of  sound  judicial  discretion;  and  a  stronger  caae 
must  be  made  to  justify  the  reversal  of  an  order,  than  might 
justify  the  original  maldng  of  it  the  other  way.  The  learned 
district  judge  who  decided  the  previous  case  of  Downs  et  al, 
v.  Nevin  et  al.y  more  or  less  involved  in  this,  and  who  has  a 
familiarity  with  the  entire  case,  in  the  exercise  of  his  discre- 
tion, saw  fit  to  refuse  the  injunction  in  this  case.  We  see  no 
sufficient  reason  for  interfering  with  his  order. 

Affirmed. 


WnrrE  v.  Clabk. 


Fraotioe  in  the  Supreme  Court:  vebdict..  The  Sapreme  Ck>urtwill 
not  interfere  with  the  finding  of  a  jury  simply  because  an  opposite  ver- 
dict might  have  been  more  8ati8factx)ry,  where  the  daim  of  each  party 
rests  upon  competent  evidence  tending  to  support  it. 

Appeal  from  Floyd  District  Coxtrt, 

Friday,  September  25. 

Action  upon  an  instrument  of  writing,  made  by  defendant 
to  plaintiff,  acknowledging  an  indebtedness  and  assigning  a 
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promissory  note  made  by  another  to  defendant,  as  collateral 
security  for  its  payment.  The  defense  is  a  plea  of  the  statute  of 
limitations.  Trial  to  a  jury;  verdict  and  judgment  for 
defendant.    The  plaintiff  appeals. 

J.  M.  Parsons  and  J.  Evans  Owens,  for  appellant 

Starr,  Patterson  cfe  Harrison,  for  appellee. 

Cole,  J. — The  plaintiff  was  the  owner  of  a  judgment  against 
the  defendant,  and  was  about  to  enforce  it.  The  defendant 
procured  Hartshorn  to  purchase  the  judgment  and  enter  a  stay 
of  execution  for  one  year.  In  the  transaction,  the  instrument 
sued  upon,  which  is  for  just  ten  per  cent,  of  the  amount  of 
the  judgment,  was  executed.  The  plaintiff  claims  that  Harts- 
horn, by  the  arrangement  between  him  and  the  defendant,  was 
to  purchase  the  judgment  at  a  shave  or  discount  of  ten  per 
cent.,  and  that  was  all  that  Hartshorn  paid  plaintiff,  and 
that  the  instrument  sued  on  was  given  by  defendant  to  plaintiff 
to  make  up  the  feu^e  of  the  judgment,  which  was  the  least  he 
would  take  for  it  and  assign  it.  While  the  defendant  claims 
that  Hartshorn  bought  the  judgment  at  its  face  and  agreed  to 
extend  the  time  one  year  at  twenty  per  cent,  interest;  that  the 
judgment  drew  ten  per  cent,  and  the  instrument  sued  on  was 
given  for  the  other  ten  per  cent,  making  twenty  per  cent, 
interest,  which  was  usurious. 

The  evidence  was  conflicting — the  testimony  produced  by 
each  party  tended  to  support  his  claim.  While  we  would 
have  been  better  satisfied  upon  the  evidence  with  a  verdict  for 
plaintiff,  yet  under  the  oft  repeated  rule  in  such  cases,  we 
would  not  be  justified  in  setting  aside  the  verdict 

The  objections  to  the  instructions  are  based  upon  the  want 
of  evidence  making  them  applicable.  We  think  there  was 
evidence  authorizing  them,  and  that  they  are  correct 

Affibmed. 
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j32      13  1.  BAilroads:  bight  of  way:  contract.  Anagjeementinwritinir,  exe- 

cuted by  a  land  owner,  to  give  a  right  of  way  to  a  railroad  company  upon 
its  compliance  with  a  certain  condition,  the  agreement  bemg  placed  in 
the  hands  of  a  third  party,  not  an  agent  of  the  company,  who  returned  it 
after  the  company  had  failed  of  compliance,  did  not  entitle  it  to  the 
right  of  way  without  compensation  therefor. 


2.  :    :    TRESPASS.    A  railroad  company  which  enters  upon 

land  and  appropriates  a  right  of  way  without  proceedings  to  condemn, 
or  contract  with  the  owner,  or  rendering  him  compensation  therefor,  is 
a  mere  trespasser  and  acquires  no  right  to  hold  the  land. 

8.  :     :     WHEN  PROCEEDTNGB  MAT  BE  INBTITI7TBD.     A  land 

owner  may  institute  proceedings  to  recover  compensation  for  a  right  of 
way  after  the  railroad  is  completed. 

4.  :    :    INJUNCTION.    An  iiy unction  will  lie  to  restrain  the 

company  from  continuing  to  operate  its  road,  after  an  award  of  dam- 
ages under  the  statute,  until  the  damages  awarded  are  paid. 

5. :    :    .    In  like  manner,  the  lessee  of  the  company 

constructing  and  owning  the  road  may  be  eqjoined  fiom  operating  it 
until  payment  of  damages  legally  awarded. 

Appeal  from  Wayne  District  Court. 

Friday,  September  25. 

AonoN  in  chancery.  The  petition  alleges  that  in  the  win- 
ter of  1870-71,  the  Chicago  &  Southwestern  Railway  Com- 
pany entered  upon  a  tract  of  land,  being  one-half  section, 
situated  in  Wayne  county,  and  owned  by  plaintiflT,  for  the 
purpose  of  constructing  its  railroad  over  the  same,  and  subse- 
quently, in  the  spring  of  1871,  completed  the  road,  and  now 
occupies  a  strip  one  hundred  feet  in  width,  for  the  uses  of  the 
railroad;  that  this  appropriation  of  plaintiff's  land  was  with- 
out any  compensation  having  been  first  made  or  secured  to 
him;  that  in  compliance  with  law,  on  the  11th  day  of  October,. 
1871,  plaintiff  caused  a  notice  to  be  served  upon  the  defend- 
ant first  named,  of  his  intention  to  have  an  assessment  made 
of  his  damages,  by  a  jury  to  be  selected  by  the  sheriff,  and,  on 
the  18th  day  of  the  same  month,  an  assessment  Was  lawfully 
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made  by  such  a  jury,  and  this  report  duly  filed  awarding 
plaintiff  damages  in  the  sum  of  $450  and  $18  costs,  which 
defendant  has  refused  to  pay;  that  plaintiff  has  executed  and 
tendered  to  defe^dant  a  deed  for  the  right  of  way,  and  deposits 
tbe  same  for  defendant  upon  its  paying  the  damages  assessed, 
and  that  the  other  defendant,  the  C,  R  I.  &  P.  R  Co.,  is  now 
using  the  railway  built  by  the  defendant  first  named,  as  lessee. 
The  petition  was  filed  February  21,  1872,  and  prays  that  the 
defendant  be  restrained  and  enjoined  from  the  use  and  occu- 
pation of  the  land  until  the  damages  awarded  shall  have  been 
paid. 

The  answer  of  defendants  denies  the  material  allegations  of 
the  petition  tending  to  support  plaintiff's  right  to  the  relief 
asked,  and  alleges  that  the  land  was  occupied  by  the  C.  &  S.  W. 
B.  Co.  with  plaintiff's  consent,  under  a  contract  made  with 
him  to  the  effect  that,  if  a  line  for  the  railroad  first  surveyed 
fihonld  be  changed  and  the  road  constructed  over  another  line 
and  certain  crossings  and  open  bridges  constructed,  the  right 
of  way  should  be  taken  by  defendant  without  compensation ; 
that  defendant  so  changed  the  line  of  road  and  otherwise  com- 
plied with  this  contract.  The  answer  is  made  a  cross  petition 
by  the  C.  &  S.  W.  B.  Co.,  and  it  prays  that  the  contract 
therein  set  out  may  be  specifically  enforced  and  plaintiff 
required  to  perform  it.  The  allegations  upon  which  this 
relief  is  asked  are  denied  by  plaintiff. 

A  trial  upon  the  mierits  resulted  in  a  decree  granting  the 
relief  prayed  for  in  plaintiff's  petition.    Defendants  appeal 

Cook,  Bichman  <&  Bruning,  for  appellants. 

J.  N.  McClanahan,  for  appellee. 

Bbok,  J. — L  There  is  little,  if  any,  conflict  in  the  evidence 
before  us.  It  is  not  denied  that  the  C.  &  S.  W.  B.  Co.  have 
taken  and  appropriated  plaintiff's  land  without  compensation 
paid  or  tendered. 

Neither  is  the  assessment  of  plaintiff's  damages  as  alleged 
in  his  petition  by  a  sheriff's  jury  denied,  and  the  regularity  of 
the  proceeding,  further  than  it  could  not  have  been  instituted 
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upon  plaintiff's  application,  is  not  questioned.  No  complaint 
is  raade  of  the  amount  of  the  assessment,  and  it  is  not  charged 
to  be  unjust. 

The  defense  that  the  land  was  entered  upon  and  taken  under 
a  contract  with  plaintiff  is  not  supported  by  the  evidence.  In 
1.  RAILROAD8;  our  opiuiou  there  is  not  sufficient  evidence  upon 

contract.  '  which  this  defense  can  be  based.  All  there  is 
upon  which  defendants'  claim  of  occupation  under  a  contract 
is  founded,  is  this,  and  nothing  more:  Plaintiff,  at  the  solic- 
itation of  a  party  interested  in  the  location  of  a  depot,  did 
sign  and  deliver  to  him,  to  be  used  in  a  pending  negotiation 
pertaining  to  that  matter,  a  contract  of  the  kind  set  up  in  the 
answer.  But  it  was  never  delivered  to  defendant,  and  the 
object  tor  which  it  was  to  be  used  was  never  secured.  The 
party  receiving  it  from  plaintiff  was  not  an  agent  of  defend- 
ant, and,  after  he  failed  of  his  object,  returned  the  agreement  to 
plaintiff  pursuant  to  his  agreement  so  to  do.  There  can  be  no 
fair  claim  that  the  contract  was  delivered  to  the  defendant,  or 
that  plaintiff  became  bound  thereby.  All  that  can  be  said  about 
it  is,  that  it  was  part  of  the  basis  of  a  proposition  made  to 
defendant,  which  was  never  accepted.  There  is  no  conflict  on 
this  point,  and  it  demands  no  further  consideration. 

II.  It  is  claimed  by  appellants'  counsel  that,  as  plaintiff  know- 
ingly permitted  one  of  the  defendants  to  enter  the  land  and  make 
2 . improvements,  he  is  estopped  from  setting  up  any 

trespass.  ^[^\q  thereto.  If  it  is  meant  that  plaintiff  cannot 
set  up  any  claim  to  the  improvements  the  railroad  constructed 
on  the  land,  he  does  not  do  so  in  the  petition.  It  cannot  be 
claimed  that  the  defendant  has  acquired  any  title  to  the  land; 
all  that  it  could  have  acquired,  had  it  pursued  a  legal  course 
to  condemn  the  land,  would  have  been  an  easement.  Certainly 
it  can  acquire  no  more  without  taking  l^al  steps,  and  without 
a  contnict  with  plaintiff,  which  we  have  seen  it  has  failed  to 
establish.  We  have  never  heard  that  a  trespasser  entering 
upon  land  may,  by  any  improvement,  acquire  right  to  deprive 
the  owner  of  his  property.  Had  defendant  entered  upon  the 
laud,  claiming  a  right  to  do  so,  which  was  known  to  plaintiff, 
and  under  that  claim  constructed  the  road>  counsel's  position 
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would  have  some  foundation  in  law  to  support  it.  But  noth- 
ing of  the  kind  is  shown.  It  had  no  permission  by  a  conti-act 
with  plaintiff  to  do  so,  and  did  not  pursue  the  course  author- 
ized by  law  in  order  to  acquire  such  right. 

It  acquired,  therefore,  no  right  to  hold  the  land  without 
rendering  to  the  plaintiff  just  compensation.  Its  right  to  the 
easement,  upon  making  just  compensation,  determined  in  a 
manner,  provided  by  the  law,  as  we  shall  hereafter  see,  is  not 
denied  by  plaintiff. 

III.  The  plaintiff's  land  could  not  have  been  taken  by 
defendant  without  just  compensation.  The  law  provides  how 
^ .  the  compensation  shall  be  ascertained.    But  coun- 

ceed?nK8*may  ^^  insist  that  proceedings  pointed  out  by  the  law 
be  insfltuted.  ^j^  ^^ly  \^  instituted  when  a  railroad  company  is 
about  to  enter  upon  land,  and  dannot  be  brought  to  the  aid  of 
a  land  owner  atter  his  land  has  been  taken.  The  statute 
expressly  provides  that  either  party  may  institute  the  pro- 
ceedings. Rev.  §§  1317, 1318 ;  Code,  §§  1244, 1245.  The  only 
question  to  be  answered  is,  when  may  they  be  commenced  by 
the  land  owner? 

If  the  corporation  enter  upon  the  land  without  the  assent 
of  the  land  owner,  or  without  having  taken  the  course  pre- 
scribed by  law,  it  is  a  trespasser.  Its  occupancy  of  the  land 
will  raise  the  presumption  of  its  intention  to  continue  to  use 
it;  the  land  owner  may  waive  the  trespass,  refrain  from  eject- 
ing the  trespasser,  and  treat  the  corporation  as  though  it 
desired  to  enter  into  and  occupy  lawfully  the  land,  and  require 
it,  under  the  provisions  of  the  statutes  above  cited,  to  make 
just  compensation.  If  this  course  be  pursued,  no  reason  can 
be  given  for  limiting  the  remedy  to  any  time  prior  to  the  cor- 
poration acquiring  the  right  by  possession  or  otherwise,  to 
hold  the  laiid.    Daniels  v.  C.  cfe.  iT.  W.  B.  Co.,  35  Iowa,  129. 

IV.  After  a  condemnation  of  the  land  under  the  statute  in 
proceedings  instituted  by  the  railroad  company,  it  will  be 
^ .  .  restrained  by  injunction  from  operating  its  road 

Injunction.  Qy^r  the  land  condemned,  until  payment  of  the 
damages  awarded.  Richards  v.  The  D.  M.  V.  H.  Co,,  18 
Iowa,  260;  Eenrf/  v.  D.  db  F.  R.  Co.,  10  Iowa,  540.    It  is 
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plain  that  the  sanie  rights  will  aecrue  to  the  land  owner  in 
case  he  institntes  the  statutory  proceedings  for  assessing  dam- 


V.  The  C,  R  I.  A  R  R  Co.  uses  the  railroad  of  the  other 
defendant  under  a  lease.     It  can  exercise  no  right  that  its 

^ . J  lessor  oould  not.     If  that  corporation  had  no  right 

*  to  use  the  land  and  may  be  restrained  from  operati  ug 

its  road,  the  lessee  acquired  no  higher  or  superior  right  under 
its  lease,  which  could  not  transfer  privileges  the  lessor  did  not 
possess.  This  position  is  based  upon  elementary  principles 
familiar  to  all,  and  demands  neither  the  support  of  authorities 
nor  arguments. 

The  foregoing  views  dispose  of  all  the  questions  presented 
by  this  case.    The  decree  of  the  District  Court  is 

Ajtxbmed. 


"WOODBUFP  V.  ThUELBY  BT  AL. 


Evidence:  burden  of  proof:  receipt.  Where  a  debtor  placed  in 
the  hands  of  his  creditor  certain  railroad  shares,  instracting  him  eitiier 
to  sell  them  and  apply  the  proceeds  upon  his  indebtedness,  or  letom 
them  within  a  specified  time,  and  the  creditor  proved  their  delivery  to  a 
third  party  who  promised  to  place  them  in  the  hands  of  the  debtor,  the 
burden  of  proof  is  upon  the  former  to  show  actual  delivery  to  the  debtor 
or  authority  in  the  third  party  to  receive  the  shares  for  him. 

A^[>peal  from  Wapello  District  Court. 

Friday,  September  25. 

Plaintiff  claims  of  defendants  the  sura  of  $413.01,  with 
interest  at  the  rate  of  six  per  cent  per  annum  from  the  16th 
day  of  December,  1858,  on  account  of  a  judgment  recovered 
by  Elisha  L.  Woodruff  and  Cyrus  M.  Curtis,  against  defend- 
ants, in  the  Circuit  Court  of  Stephenson  county,  Illinois,  and 
of  which  plaintiff  alleges  he  is  the  owner.  The  defendant 
Joseph  £.  Langford,  for  answer,  alleges  that  he  paid  on  said 
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jndgmenty  on  the  18th  of  May,  1859,  the  sam  of  $225,  which 
he  asks  may  be  deducted  therefrom.  The  plaintiff,  for  reply, 
denies  that  Langford  ever  paid  any  sum  on  tlie  judgment*  He 
admits  that  Langford  placed  in  his  hands  a  number  of  shares 
of  railroad  stock,  amounting  to  $225,  for  which  plaintiff  gave 
a  receipt,  agreeing  that  if  the  shares  wore  not  returned  within 
thirty  days,  Langford  was  to  have  a  credit  on  the  judgment  for 
$235.  Plaintiff  avers  that  at  the  end  of  thirty  days  he 
returned  the  stock,  telling  Langford  he  was  unable  to  dispose 
of  the  same,  when  it  was  mutually  agreed  that  the  time  should 
be  extended  on  the  terms  mentioned  in  the  receipt.  That  be 
retained  the  stock  thirty  days  longer,  and  tried  to  dispose  of 
the  same,  but  could  not,  and  at  the  expiration  of  thirty  days 
the  stock  was  returned  to  Langford,  and  that  plaintiff  never 
received  any  value  from  said  stock. 

The  cause  was  tried  by  the  court,  and  judgment  was  ren- 
dered for  plaintiff  for  $786.15,  the  amount  of  the  judgment 
sued  on  and  interest    The  defendant  Langford  appeals. 

Stiles  <&  Burton^  for  appellant. 

Hamilton  <&  Chambers^  for  appellee.  • 

Day,  J. — The  only  question  presented  is  whether  defendant 
Langlbrd  is  entitled  to  a  credit  of  $225  upon  the  judgment 
sued  on.      The  receipt  executed  by  plaintiff  is  as  follows: 

^^  Eeceived  of  Joseph  £.  Langford  Kacine  and  Mississippi 
Railroad  scrip  amounting  to  the  sum  of  two  hundred  and  twenty- 
five  dollars,  which  I  agree  to  return  within  thirty  days,  or,  in  case 
the  same  be  not  returned,  I  agree  to  receive  the  same  as  cash, 
to  apply  on  a  judgment  in  my  favor  against  said  Langford  and 
Grice  W.  Thurlby,  for  $412.01,  obtained  in  Circuit  Court, 
Stephenson  county,  Illinois,  at  December  Term,  A.  D.,  1858.'* 

This  receipt  is  dated  May  18,  1859. 

Plaintiff  testifies  as  follows:  '*!  took  the  scrip  with  the 
privilege  of  returning  the  same  if  I  became  satisfied  it  was 
not  good  for  the  amount  he  asked  me  for  it;  I  became  satisfied 
that  it  was  worthless,  and  within  the  time  agreed  on  I  returned 
the  scrip  to  him;  he  still  insisted  that  there  was  value  in  it. 
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and  persuaded  me  to  retain  it  for  a  longer  time,  and  make 
further  investigation.  I  consented  to  do  so,  and  if  I  could 
realize  on  it,  I  was  to  apply  it  on  his  indebtedness.  I  found 
that  it  was  absolutely  worthless,  or  so  near  it  that  I  would  not 
keep  it;  within  the  time  agreed  upon,  I  think  it  was  thirty  days, 
either  the  last  or  near  the  last  day,  I  drove  from  my  home  to 
Davistown,  where  said  Langford  had  resided,  and  found  that  he 
had  moved  from  there  to  a  place  about  six  miles  further  off, 
where  he  was  then  living  and  overseeing  a  job  on  the  railroad. 
I  went  to  his  boarding  place  and  found  he  had  gone  to  Free- 
port,  some  twelve  or  fifteen  miles  further  off;  it  was  just  at 
night,  and  I  could  not  go  further;  so  I  left  the  scrip  with  the 
man  with  whom  ho  boarded,  who  said  he  would  give  it  to 
Langford;  this  is  the  last  I  ever  knew  of  the  scrip,  and  I  have 
no  recollection  of  ever  seeing  Langford  after  that." 

The  defendant  testified:  "He  did  not  return  the  stock  in 
the  thirty  days  as  stated  in  the  receipt.  I  extended  the  time 
for  him  thirty  days  longer;  he  never  returned  the  stock;  I 
have  never  seen  it  since;  the  stock  was  worth  its  face  to  me  at 
the  time  in  trade.  Sometime  afterward,  in  Septemt^er,  I  heard 
the  plaintiff  had  left;  the  scrip  with  a  man  for  me,  but  I  did 
not  know  anything  about  it.  He  never  returned  it  to  me,  and 
never  told  me  where  I  could  get  it;  and  never  called  upon  me 
for  the  receipt." 

Ko  other  testimony  was  introduced. 

The  pleadings  and  the  evidence  show  that  the  defendant  was 
placed  in  a  condition  which  entitled  him  to  a  credit  of  $225 
on  the  judgment,  unless  the  plaintiff  did  a  particular  act,  viz: 
returned  the  shares  of  stock  within  a  specified  time. 

The  plaintiff  alleges  that  he  returned  the  stock  within  the 
time  agreed  upon.  It  is  not  necessary  that  we  should  deter- 
mine upon  whom  is  the  burden  of  proof  respecting  this  issue, 
for,  as  we  view  the  evidence,  it  shows  without  conflict,  that 
the  stock  was  not  returned.  Defendant  testifies  that  he  never 
received  it,  and  in  this  he  is  not  contradicted.  Plaintiff  testi- 
fies that  he  left  the  stock  with  the  man  with  whom  defendant 
boarded.  In  as  much  as  plaintiff  shows  the  delivery  of  the 
stock  to  a  third  party,  the  burden  of  proof  is  upon  him  to 
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show  that  this  party  had  aathority  to  receive  it,  or  that  he 
delivered  it  to  defendant.  There  is  no  proof  that  this  party 
had  such  authority.  And  it  is  proved  that  he  did  not  deliver 
the  stock  to  defendant.  The  evidence  shows  clearly  that 
plaintiff  did  not  perform  the  act,  which  alone  was  to  deprive 
defendant  of  his  right  to  a  credit  on  the  judgment  sued  on. 

The  judgment  of  the  court,  in  so  far  as  it  denies  the  defend- 
ant the  benefit  of  the  credit  which  he  claims,  is  altogether 
unsupported  by  the  evid^ice. 

Keyessed. 


The  Singer  MANUPAonntmo  Co.  v.  Billings  et  al. 

1.  Pleading:  evidbncb.  The  allegations  of  a  pleading  which  are  not 
answered  or  denied  are  to  be  taken  as  true,  and  evidence  tending  to  con- 
trovert them  is  not  admissible. 

2. :  :  JUDGMENT.  If  such  evidence  be  erroneoosly  admit- 
ted, it  is  nevertheless  the  daty  of  the  court,  under  Sec.  2859  of  the  Code, 
to  render  "judgment  in  accordance  with  the  admissions  of  the  plead- 
ings. 

Appeal  from  BiUler  Ci/rouit  Court. 

Fkidat,  Seftembeb  25. 

AcnoN  upon  a  bond  given  by  the  defendant,  Henrietta 
Billings,  who  had  been  appointed  the  agent  of  plaintiff  for  the 
sale  of  sewing  machines,  as  principal,  and  her  co-defendants, 
as  sureties.  The  bond  was  conditioned  to  account  for  all 
machines,  materials,  etc.,  and  pay  all  notes  given  and  indorsed 
by  her,  the  agent.  The  breach  assigned  was  a  failure  to  pay 
one  note  for  $52.50.  Answer  denying  the  signature,  and 
verified.  Plaintiff  amended  the  petition,  and  added  a  count 
for  one  machine  furnished,  worth  $52.50,  and  asked  judgment 
only  on  one  of  the  counts;  and  on  the  same  day  an  order  was 
made  that  the  defendants  answer  the  petition  within  thirty 
days.  No  answer  was  ever  filed.  Trial  to  the  court  in  August, 
1873.    Judgment  for  defendants.    Plaintiff  appeals. 
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H,  C.  Hemenway^  for  appellant. 
A.  Conver^e^  for  appellees. 

GoLE,  J. — ^Upon  the  trial  the  plaintiff  introduced  and  read 
in  evidence  the  deposition  of  a  witness,  who  testified  that 
plaintiff  sold  one  machine  to  the  defendant,  Henrietta  Bill- 
ings, at  the  price  of  eighty-eight  dollars;  that  subsequently, 
and  on  August  21,  1868,  the  plaintiff  delivered  to  said  defend- 
ant one  machine  under  the  contract  with  her  as  agent,  of  the 
value  of  fifty-two  dollars  and  fifty  cents,  and  received  her 
note  for  it,  which  is  the  note  in  suit,  and  that  her  signature 
thereto  is  genuine,  and  was  made  in  his  presence.  The  plain- 
tiff then  offered  in  evidence  a  signature  of  the  defendant, 
Henrietta  Billings,  admitted  to  be  genuine,  and  the  note  in 
suit,  and  rested. 

The  defendants  then  introduced  Henrietta  Billings  as  a  wit- 
ness, and  she  testified  that  she  never  signed  the  note  in  suit. 
She  was  then  asked  by  defendants^  counsel  as  to  the  number  of 
machines  she  had  received  from  plaintiff.  To  this  the  plain- 
tiff objected,  because  it  was  contrary  to  the  admissions,  and 
was  immaterial  under  the  issues.  The  objection  was  over- 
ruled, and  excepted  to,  and  witness  answered:  "  I  never  pur- 
chased but  one  machine;  I  paid  eighty-eight  dollars  for  it; 
my  mother  and  Earl  Billings  were  present,  and  I  gave  no  note 
for  it.''  Earl  Billings  then  testified  that  he  was  present  when 
the  machine  was  purchased  at  eighty-eight  dollars,  and  it  was 
then  paid  for.     Upon  this  the  court  found  for  defendants. 

There  was  no  denial  or  answer  whatever  to  the  amendments 
of  the  amended  petition,  which  distinctly  alleged  the  deliv- 
1  pleading:  ^^y  ^^  ^^  machine  of  the  value  of  fifty-two  dol- 
evidence.  i^^s  and  fifty  cents,  to  the  defendant,  and  that  she 
had  not  accounted  therefor.  It  is  provided  by  our  statute, 
Eev.  of  1860:  "  Sec.  2917.  Every  material  allegation  of  the 
petition  not  controverted  by  the  answer,  *  *  *  *  must, 
for  the  purpose  of  the  action,  be  taken  as  true,  *  «  *  *  " 
See  Code  of  1873,  Sec.  2712.  Under  this  statute,  and  the 
issues  as  made  by  the  pleadings,  the  plaintiff's  objections 
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BboQld  have  been  sustained,  and  the  evidence  excluded.  And 
under  Bev.  §  8130,  it  was  the  duty  of  the  court  to  render 

^ .  judgment  for  the  plaintiff  for  fifty-two  dollars  and 

^'*^»™^*-  fifty  cents,  notwithstanding  the  evidence.  That 
section  is  as  follows:  ^  When,  by  the  statements  of  the  plead- 
ings, one  party  is  entitled  by  law  to  judgment  in  his  favor, 
judgment  shall  be  so  rendered  by  the  court,  though  a  verdict 
has  been  found  against  such  party.  *  «.  «  «  «  '>  jSee 
Code  of  1873,  Sec.  2859.  The  cause  will  be  remanded  with 
instructions  to  now  so  enter  such  judgment. 

Revebsed. 


Wapello  County  v.  Monboe  Countt. 

1.  Sheriff:  oompbnsatiok:  how  limited.  The  compensation  of  a 
sheriff  is  limited  to  the  amount  fixed  by  statate,  and  he  cannot  recover 
a  quantum  meruit  for  his  services. 

2. :  .  The  county  of  W.  received  into  its  jail  for  safe  keep- 
ing certain  prisoners  of  the  county  of  M.,  paying  its  sheriff  more  than 
the  statutoiy  compensation  for  dieting.  In  an  action  by  the  former  to 
recover  of  the  latter  the  amount  so  paid,  it  was  held  that  the  recovery 
should  be  limited  to  the  amount  fixed  by  law. 

Appeal  from  Monroe  District  Court. 

Friday,  September  25. 

The  plaintiff  claims  ol'the  defendant  the  sum  of  $1270.40, 
on  account  of  dieting,  washing,  and  articles  of  clothing*  fur- 
nished prisoners  at  defendant's  request.  The  attorneys  of  the 
respective  parties  filed  an  agreement,  in  substance  as  follows: 

It  is  agreed  that  the  plaintiff,  Wapello  countj,  dieted  pris- 
oners sent  from  Monroe  county  to  the  jail  of  plaintiff  for  safe 
keeping,  the  number  of  days  set  out  in  plaintiff's  exhibits. 

It  is  further  agreed  that  the  compensation  allowed  by  law 
for  dieting  prisoners  at  the  time  set  out  in  the  exhibits,  was 
fifty  cents  per  day. 
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It  is  farther  agreed  that  the  items  for  clothing  furnished, 
for  washing,  and  the  receiving  and  discharging  of  prisoners, 
set  out  in  the  exhibits,  are  correct. 

It  is  agreed  that  the  county  of  Wapello  paid  S.  A.  Swiggett, 
the*  sheriff  of  said  county,  the  sura  of  sixty-five  cents  per  day 
for  dieting  prisoners,  as  set  out  in  exhibit  "  B,"  and  seventy- 
five  cents  per  day  for  those  set  out  in  exhibit  "  A." 

The  cause  was  tried  by  the  court,  who  allowed  plaintiff  the 
amount  paid  its  sheriff,  viz:  sixty-five  and  seventy-five  ceata 
per  day,  and  rendered  judgment  against  defendant  for  $1055.25, 
with  interest  from  May  1,  1872.    Defendant  appeals. 

Hammond^  Dashiell  &  Andrews^  for  appellant. 

D.  H.  Emery ^  for  appellee. 

Day,  J. — Section  4145  of  the  Revision,  as  amended  by  chap- 
ter 46  of  the  laws  of  the  Tenth  General  Assembly,  and  chapter 
1  sHRBiTP ;     ^^^  ^^  ^^®  '*^®  ^^  ^^'^  Thirteenth  General  Assem- 
tkm^^how       ^^7'  allows  a  sheriff  for  dieting  a  prisoner  fifty 
limited.  cents  per  day.    His  compensation  for  this  service 

is  thus  fixed  by  law,  and  he  has  no  more  right  to  ignore  the 
provisions  of  the  law,  and  to  claim  and  recover  a  quanttim 
meruit y  than  has  the  Governor  or  a  judge.  Section  4131  of 
the  Revision,  provides  that,  "  no  officer  is  allowed  fees  or  other 
compensation  for  any  services,  farther  than  is  expressly  per- 
mitted by  law."  Section  4167,  Revision,  provides  that,  "  any 
officer  who  willfully  takes  higher  or  other  fees  than  are  allowed 
by  law,  is  guilty  of  a  misdemeanor,  and  may  be  fined  therefor 
a  sum  not  less  than  ten  nor  more  than  fifty  dollars.''  And 
Section  4285  of  the  Revision,  provides  that,  ^*  If  any  person 
corruptly  and  willfully  demand  and  receive  of  another,  for 
performing  any  service  or  official  duty,  for  which  the  fee  or 
compensation  is  established  by  law,  any  greater  fee  or  com- 
pensation than  is  allowed  or  provided  for  the  same      *      * 

«    «    *    *    *    hg  qJjj^jj  \^  punished  by  fine  not  exceeding 
one  hundred  dollars  for  each  offense,  or  imprisonment  in  the 
county  jail  not  exceeding  six  months.*' 
The  intention  is  unmistakable  to  limit  the  compensation  of 
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all  officers  to  the  fees  and  salaries  fixed  by  law.     The  coanty  " 

a. :  — ^  of  Wapello,  in  its  own  wrong,  paid  its  eheriff 

more.  By  such  act  it  cannot  make  the  defendant  liable  for 
more  than  the  legal  compensation.  The  amount  allowed 
plaintiff  by  the  judgment  of  the  court,  in  excess  of  the  amount 
prescribed  by  law,  is  $251.30.    By  that  amount  the  judgment  J 

must  be  diminished.  " 

« • 

Judgment  will  be  entered  in  this  court  for  $803.90,  with 
interest  from  May  1, 1872,  at  six  per  cent.  Appellee  will  pay 
the  costs  of  this  appeal.    Thus  modified  the  judgment  is 

Affihmed. 


m  anil 
\m  mi 

I  8l    TOP 

I  m  ^i 
Maoombeb  v.  Peok  et  al  f*^  **?, 

I;  m   i&l'i 

Fraud :  CONYEYANCB  WITH  A  RESERYATioN.  Where  land  is  coii?ejed      l^  SWI 
with  a  secret  reservation  that  the  vendor  shall  use  and  enjoy  it  for  a 
time  without  payment  of  rent,  such  possession  constituting  a  part  of 
the  consideration,  the  conveyance  is  fraudulent  in  law,  althougli  ba^ed 
upon  a  valuable  consideration. 

Judgment:  void  without  notice  to  a  party:  appearancb.  Tlie 
fiulure  to  serve  a  party  in  interest  with  notice  renders  void  a  judgement 
which  deprives  him  of  substantial  rights.  In  the  absence  of  notke, 
jurisdiction  is  not  conferred  by  an  unauthorized  apx>earance  entered 
by  attom^rs. 


8. : :  estoppel.    To  avail  himself  of  the  invalidity  of  auch  a 

judgment,  the  party  prejudiced  must  move  within  a  reasonable  time. 
Otherwise  his  laches  will  estop  him  as  against  innocent  third  parties, 
whose  rights  have  meanwhile  accrued. 

Appeal  from  Caas  District  Court. 

Friday,  September  25. 

On  the  26th  day  of  March,  1859,  Alfred  A.  Sawyer  being 
the  owner  of  and  in  possession  of  440  acres  of  land  in  Caas 
county,  to-wit:  SE  i,  NE  i  and  W  i,  NE  i  and  E  i,  K  W  i 
and  E  i,  SW  i  and  W  i,  SE  i  and  NE  J,  SE  i,  section  25, 
township  76,  range  37;  and  SE  i,  NW  i,  section  80,  town- 
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ship  76,  range.  36,  mortgaged  200  acres  thereof  to  his  brother, 
Horace  Sawyer,  to  secure  the  sum  of  $222.  On  the  29th  of 
March,  1859,  Alfred  A.  Sawyer  mortgaged  to  his  brother 
Horace  the  same  200  acres  of  said  land  to  secure  the  sum  of 
$350. 

On  the  26th  of  March,  1869,  Alfred  A.  Sawyer  executed  a 
mortgage  to  his  brother  Francis  Sawyer,  intending  to  convey 
the  remaining  240  acres  of  said  land,  but,  by  mistake,  this 
mortgage  included  the  W  -J  of  NW  i  of  section  25,  which 
Alfred  A.  did  not  own,  instead  of  the  E  ^  of  said  quarter 
section,  which  he  intended  to  convey.  All  of  these  mortgages 
were  filed  and  recorded  April  9,  1859. 

On  the  2d  day  of  February,  1860,  Alfred  A.  Sawj^er  under- 
took to  convey  all  the  first  above  described  lands  to  Horace 
Sawyer,  but  by  mistake  they  were  described  as  the  W  i  and 
SW  i,  SE  i,  section  26,  and  SE  J,  N W  J,  section  30.  This 
deed  was  filed  and  recorded  March  15,  1860. 

On  the  3d  day  of  November,  1860,  the  defendant,  Henry 
K.  Peck,  commenced  an  action  for  debt  in  the  Cass  District 
Court  against  the  said  Alfred  A.  Sawyer,  and  on  the  same  day 
attaiehed  all  the  first  above  described  land  as  the  property  of 
Alfred  A.  Sawyer,  he  being  at  that  time  in  the  possession  of 
the  same.  In  July,  1861,  judgment  was  rendered  in  favor  of 
Peck  for  $1254.76,  and  for  the  sale  of  the  attached  property 
on  special  execution. 

In  August,  1865,  Horace  Sawyer  commenced  in  the  Cass 
District  Court  an  action  against  Alfred  A.  Sawyer  and  wife, 
Francis  Sawyer,  John  Keyes  and  defendant,  Henry  K.  Peck, 
asking,  amongst  other  things,  the  correction  of  the  deed  of 
Alfred  A.  Sawyer  to  Horace;  permission  to  redeem  the  mort- 
gage of  Francis,  and  to  be  substituted  to  the  rights  of  Francis 
under  said  mortgage  against  all  the  defendants;  a  decree  of 
court  declaring  the  attachment  and  judgment  lien  of  defend- 
ant Pe<^k  void.  At  the  April  term,  1867,  of  said  court,  a 
decree  was  rendered  in  said  cauee,  amongst  other  things, 
granting  the  following  relief: 

1.  Correcting  the  mistake  in  the  conveyance  of  Alfred  A, 
to  Horace  Sawyer,  and  making  the  ^ame  include  the  lands 
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first  set  oat  in  this  statement,  and  confirming  the  title  thereto 
in  the  plaintiflT,  Horace  Sawyer. 

2.  Declaring  the  mortgage  debt  of  Francis  Sawyer, 
amounting  to  $1456.95,  to  be  a  lien  upon  the  portion  of  land 
described  in  the  mortgage. 

3.  Declaring  that  the  attachment  and  judgment  of  Henry 
K  Peck  created  no  lien  upon  the  lands  herein  first  described, 
they  having  been  mortgaged  and  conveyed  prior  to  the  issue 
and  levy  of  the  attachment  on  which  the  judgment  is 
founded. 

In  November,  1869,  the  plaintiflT,  Henry  EL  Macomber, 
purchased  the  land  in  controversy  through  his  agent,  K.  W. 
Macomber,  from  Horace  and  Francis  Sawyer.  On  the  2d 
day  of  July,  1870,  the  defendant.  Peck,  caused  to  be  issued  a 
special  execution  upon  his  judgment  rendered  against  Alfred 
A.  Sawyer  in  July,  1861,  there  being  due  thereon  at  that  time 
$993.26,  interest  and  costs.  On  the  9th  day  of  August,  1870, 
Henry  K.  Macomber,  plaintiff  herein,  commenced  an  action 
in  equity  against  Henry  K.  Peck  and  J.  K.  Powers,  clerk 
issuing  said  execution,  and  James  S.  Barnett,  sheriff  executing 
the  same^  alleging  that  he  is  the  owner  of  all  the  lands  described ; 
that  Alfred  A.  Sawyer,  execution  defendant,  at  the  date  of  the 
attachment  did  not  own  the  lands  described;  and  that  at  the 
April  term,  1867,  of  the  Cass  District  Court,  a  decree  was 
rendered  quieting  the  title  of  Horace  Sawyer  against  the 
attachment  and  judgment  lien  of  said  Peck.  The  petition 
prayed  a  temporary  injunction,  and  that  upon  final  hearing  it 
be  made  perpetual.  A  temporary  injunction  was  granted,  as 
prayed. 

The  defendant.  Peck,  alleged  that  the  decree  of  April,  1867, 
was  rendered  without  jurisdiction  as  to  him;  that  the  con- 
veyance of  Alfred  A.  to  Horace  Sawyer  was  fraudulent,  and 
that  plaintiff  is  not  a  hona  fide  purchaser.  Defendant  prays 
that  he  may  be  premitted  to  redeem  from  the  mortgage  to 
Horace  and  Francis  Sawyer,  and  that  the  lien  of  his  attach- 
ment  and  judgment  be  protected  and  enforced,  and  the 
injunction  dissolved. 

Upon  the  final  hearing,  the  court  found  that  plaintiff  was 
Vol.  XXXIX. — 23 
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the  owner  of  the  land  when  the  special  execution  issued  against 
the  same,  and  decreed  the  injunction  perpetual.  Defendants 
appeal. 

Z.  W.  Boas  and  Temple  cfe  PhelpSj  for  appellants. 

SempU  c&  Semple,  for  appellee. 

Day,  J. — I.  The  evidence  shows  that  the  land  in  question, 
at  the  time  of  the  conveyance  from  Alfred  A.  Sawyer  to  Horace 
Sawyer,  was  worth  $6.00  per  acre,  amounting  for  the  whole 
tract  to  $2,640.00,  and  that  Alfred  then  owed  the  debt  upon 
which  Peck  afterward  recovered  judgment.  The  considera- 
tion expressed  in  the  deed  is  $500.00,  but  the  proof  shows 
that  the  real  consideration  was  $570.00,  and  that  the 
conveyance  was  subject  to  the  mortgage  to  Francis  Saw- 
yer for  $883.00.  The  proof  shows  also  that  as  part  of  the 
consideration  for  the  conveyance  it  was  agreed  between  Hor- 
ace and  Alfred,  that  Alfred  should  have  the  use  of  the  farm, 
without  rent,  for  three  or  four  years.  Under  this  arrangement 
Alfred  A.  lived  upon  the  premises  about  a  year  and  a  half 
after  the  sale.  He  told  his  creditors  that  the  conveyance  to 
his  brother  was  in  fact  merely  a  mortgage  to  secure  an  indebt- 
1.  FRAUD :  edness.  This  secret  reservation  between  the  vendor 
with  a?M€r-  and  vendee  rendered  the  conveyance  fraudulent  in 
vation.  jj^^^  irrespective  of  the  intention  with  which  it 

was  executed.  The  possession  of  the  property  for  the  time 
named  constituted  a  part,  and  a  very  considerable  part,  of  the 
consideration  for  the  conveyance,  for  the  debts  satisfied  by  the 
conveyance  amounted  to  considerably  less  than  two-thirds  the 
actual  value  of  the  land. 

If  such  a  conveyance  should  be  upheld,  deeds  might  be 
made  for  grossly  inadequate  real  consideration,  the  possession 
to  be  retained  for  a  long  period  by  the  grantor,  and  the  princi- 
pal value  of  the  property  be  placed  beyond  the  reach  of  cred- 
itors. The  case  of  Luhins  v,  Avrd^  6  Wallace,  78,  is  directly 
in  point.  In  that  case  Aird,  being  indebted,  conveyed  certain 
town  lots  at  Fort  Smith,  Arkansas,  which  he  owned,  and 
which  had  cost  him  $1,900.00,  to  one  Spring.    Spring  paid 
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$1,200.00  In  money,  and  agreed  that  Aird  should  have  the  use 
of  ten  of  the  lots  one  year  free  of  rent,  with  the  privilege,  so 
long  as  Spring  did  not  desire  to  sell  or  make  use  of  them,  of 
renting  them  at  $100.00  a  year,  the  money  paid  being  made 
less  on  account  of  the  right  to  use  the  lots  rent  free  a  year.  A 
creditor  of  Aird  filed  a  bill  against  Aird  and  Spring  to  set  the 
conveyance  aside,  alleging  that  it  was  fraudulent  in  fact  and  in 
law.  The  court  below,  finding  that  the  proofs  established  no 
fraud  in  fact,  dismissed  the  bill. 

The  Supreme  Court  of  the  United  States,  reversing  the 
judgment  of  the  court  below,  said :  "  The  law  will  not  permit 
a  debtor,  in  failing  circumstances,  to  sell  his  land,  convey  it 
by  deed,  without  reservations,  and  yet  secretly  reserve  to  him- 
self the  right  to  possess  and  occupy  it  for  a  limited  time  for 
his  own  benefit.  Such  a  transfer  may  be  upon  a  valuable 
consideration,  but  it  lacks  the  element  of  good  faith,  for  while 
it  professes  to  be  an  absolute  conveyance  on  its  face,  there  is  a 
concealed  agreement  between  the  parties  to  it,  inconsistent 
with  its  terms,  securing  a  benefit  to  the  grantor,  at  the  expense 
of  those  he  owes.  A  trust,  thus  secretly  created,  whether  so 
intended  or  not,  is  a  fraud  on  creditors,  because  it  places 
beyond  their  reach  a  valuable  right,  the  right  of  possession, 
and  gives  to  the  debtor  the  beneficial  enjoyment  of  what  right- 
fully belongs  to  his  creditors.*'  The  opinion  cites  the  follow- 
ing authorities:  Wooten  V.  Clarky  23  Mississippi,  (1  Gush- 
man,)  75;  Arthur  v.  Com.  <b  Railroad  Bank^  9  Sraedes  & 
Marshall,  394;  Towle  v.Soit,  14  New  Hampshire,  61;  Paul 
v.  Oroker^  8  Id.,  288;  Smith  v.  Lowell^  6  Id.,  67. 

n.  The  conveyance  from  Alfred  to  Horace  Sawyer  being 
fraudulent  in  law,  the  land  was  subject  to  the  attachment  lev- 
j.  JU1M3MBNT!  ied  thereon  at  the  suit  of  the  defendant.  Peck.  It 
notice  to  a  becomes  necessary,  therefore,  to  determine  the 
pewranoe.  efieot  of  the  decree  rendered  at  the  April  term, 
1867,  of  the  Cass  District  Court,  correcting  the  mistake  in  the 
conveyance  from  Alfred  A.  to  Horace  Sawyer,  and  declaring 
that  the  attachment  and  judgment  of  Henry  K.  Peck  created 
no  lien  upon  the  lands  in  controversy.  It  is  conceded  that  no 
notice  of  the  commencement  of  the  action,  in  which  that 
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decree  was  rendered,  was  ever  served  upon  Peck,  and  it  is' 
abundantly  proved  that  the  attorneys  who  appeared  in  the 
case,  had  no  authority  to  appear  for  him.  The  decree  as  to 
him  was  therefore  without  jurisdiction  and  void.  Sarshey 
V.  Blickmar^  20  Iowa,  161,  and  cases  cited;  Bryant  t>.  WiU- 
iams,  21  Iowa,  329. 

III.    The  deicree  in  question  was  rendered  in  April,  1867. 
The  plaintiff  purchased  the  lands  in  November,   1869.     It 

3. . ;  does  not  appear  affirmatively  that  he  knew  any- 

estoppel.  thing  of  the  circumstances  attending  the  convey- 
ance between  Alfred  and  Horace  Sawyer.  At  the  time  of 
his  purchase  there  was  upon  the  records  of  the  District  Court 
of  Cass  county  a  decree,  in  all  respects  regular  upon  its  face, 
quieting  the  title  in  this  land  in  Horace  Sawyer,  and  declaring 
that  the  Peck  judgment  was  no  lien  thereon.  He  took  conn* 
sel  of  attorneys,  and  was  advised  that  the  decree  was  probably 
binding.  This  decree  might  have  afforded  no  protection  to 
plaintiff  if  Peck  had  promptly  taken  measures  to  set  it  aside^ 
when  he  learned  of  its  rendition.  But  we  are  satisfied  from 
the  evidence  that  Peck  was  advised  of  the  decree,  and  of  the 
circumstances  under  which  it  was  rendered,  a  short  time  after 
its  rendition.  He  was  a  party  to  the  suit  in  which  the  decree 
was  entered,  in  another  capacity,  and  as  the  representative  of 
another  interest,  viz:  as  a  member  of  the  firm  of  Keyee  4 
Peck.  This  firm  was  duly  served  with  notice,  and  made 
defense.  He  was  in  frequent  correspondence  with  Keyes,  who 
was  his  uncle.  Peck  will  not  undertake  to  say  when  he  learned 
that  the  decree  against  him  was  entered,  and  that  attorneys 
appeared  for  him.  He  merely  states  that  he  did  not  know  of 
their  appearance  until  after  the  decree.  From  the  whole  evi- 
dence it  is  fair  to  assume  that  Peck  was  not  long  ignorant  that 
the  decree  was  entered  against  him.  Yet  he  leaves  the  title 
of  record  to  the  land  in  Horace  Sawyer,  and  that  title  con- 
firmed by  the  decree  of  a  competent  court,  and  he  makes  no 
move  until  July,  1870,  when  execution  is  ordered  out.  .  In 
the  meantime,  more  than  two  years  after  the  rendition  of 
the  decree,  without  any  knowledge  of  the  defect  in  the 
decree,  and  with  the  opinion  of  counsel  that  it  is  binding, 
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plaintiff  purchases.  Under  such  circumstances  he  had  a  right 
to  suppose  that  the  rights  of  the  parties  were  finally  settled 
bj  the  decree.  The  defendant,  by  his  laches,  has  lost  his  right 
to  insist  upon  an  invalidity  which  otherwise  might  have  availed 
him,  and  the  plaintiff  must  be  protected  in  his  purchase. 
Bryant  v.  WilliaTm,  21  Iowa,  329.  The  fact  that  he  has  paid 
only  part  of  the  purchase  price,  does  not  render  him  liable  in 
a  mauner  different  from  the  liability  which  he  assumed  to  hiB 
grantor,  nor  make  the  property  liable  to  an  execution  upon  the 
judgment. 

If  part  of  the  purchase  money  is  unpaid,  he  may,  upon 
being  indemnified  against  any  liability  to  an  indorsee  of  the 
notes,  be  in  equity  required  to  pay  the  consideration  to  the 
defendant,  to  the  extent  of  satisfying  defendant's  judgment, 
and  the  amount  may  be  made  an  equitable  lien  upon  the  land 
in  controversy, 

.  The  defendant  prepared  an  abstract  which  was  reasonably 
full,  at  lea^t  the  omissions  might  have  been  corrected  with 
small  labor  aqd  expense.  The  plaintiff  prepared  an  abstract 
of  one  hundred  and  six  pages,  printing  a.11  the  evidence  with 
question  and  answer,  exhibits  in  full  with  certificates  and 
acknowledgements.  An  unnecessary  expense  has  thus  been 
incurred,  and  the;  labor  has  been  imposed  upoq  the  court  of 
reading  many  pages  of  matter  which  might  have  been  omitted 
without  detriment  to  the  case.  ^  Under  the  circumstances  no 
costs  can  be  taxed  for  the  appellee's  abstract. 

The  decree  of  the  court  restraining  the  enforcen^ent  of  the 
execution  must  be  affirmed,  but  without  prejudice  to  the  right 
of  (Jefendant  to  proceed  in  any  way  he  may  be  advised  to  sub- 
ject the  unpaid  purchase  money  in  the  liands  of  plaintiff  to 
the  satisfaction  of  his  judgment. 

Affibmbd. 
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Benham  et  ux.  V.  Chambeelain  &  Co. 

1.  Homestead :  chanob  of.  Thepuidiase  of  a  homestead,  with  means 
derived  partly  &om  the  sale  of  a  former  one  and  partly  from  other 
sources,  not  exceeding  in  value  the  first  homestead,  entitles  the  owner 
to  hold  it,  exempt  from  debts  contracted  during,  and  subsequent  to,  the 
occupancy  of  the  latter. 

„^  2.  :    :    DEBTS    CONTRACTED    PENDING    THE    CHANGE.       The 

129  32ol  Bale  of  a  homestead,  with  the  intention  of  purchasing  another,  entitles 

a  party  to  a  sufficient  time  in  which  to  carry  out  his  intention,. and  if 
there  be  no  unreasonable  delay,  he  holds  the  new  homestead  exempt 
from  debts  contracted  after  the  sale  of  the  old  one. 

Appeal  from  Clark  District  Court. 

Friday,  September,  25. 

Action  in  chancery  to  enjoin  the  sale  on  execution  of  prop- 
erty claimed  by  plaintiff  as  a  homestead.  There  was  a  decree 
"  subjecting  an  undivided  interest  in  the  property  to  the  judg- 
ment  upon  which  the  execution  issued.  Defendants  appeaL 
The  facts  necessary  to  an  understanding  of  the  points  ruled 
are  set  out  in  the  opinion. 

Chaneyy  Beesan  cfe  Jolley^  for  appellants: 
No  appearance  for  appellee. 

Beck,  J. — ^The  plaintiff,  John  W.  Benham,  owned  a  farm  of 
132  acres,  which  he  occupied  with  his  family.  Forty  acres 
with  the  buildings  thereon,  under  the  law,  was  his  homestead, 
and  exempted  as  such  fix)ra  debts  contracted  after  its  occu- 
pancy. March  15th,  1871,  he  sold  the  farm  for  $2,600»  and, 
about  one  year  after,  bought  the  property  levied  upon  under 
the  execution  issued  on  defendant's  judgment,  with  a  small 
stock  of  groceries,  all  of  which  were  paid  for  together,  being 
bought  in  that  way.  The  property  in  controversy  is  of  the 
value  of  $435  and  was,  after  its  purchase,  occupied  by  plain- 
tiff as  a  homestead.  It  and  the  stock  of  groceries  were  paid 
for  in  part  by  notes  received  in  payment  for  the  farm;  the 
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payment  of  the  balance  was  made  in  property,  or  other  means 
of  plaintiff,  John  W.  Benham;  how  or  from  whom  the  prop- 
erty was  acquired  does  not  appear. 

The  indebtedness  upon  which  defendant's  judgment  was 
rendered  accrued  partly  before  and  partly  after  the  acquisi- 
tion and  occupancy  by  defendant  of  the  property  in  question 
as  a  homestead.  By  the  decree  of  the  District  Court  the 
homestead  was  exempted  from  defendant's  judgment  to  the 
extent  of  the  payments  made  thereon  by  the  notes  received 
from  the  sale  of  the  old  homestead,  and  an  undivided  interest, 
was  permitted  to  be  sold.  , 

The  interest  exempted  bore  the  proportion  to  the  whole  that 
the  notes  given  in  paymejit  do  to  the  whole  amount  paid 
for  the  property.  Under  this  rule  the  undivied  eight- 
seventeenths  of  the  property  were  held  exempt,  and  nine-sev- 
enteenths were  held  liable  to  defendant's  judgment. 

The  question  to  be  first  considered  has  been  settled  by  prior 
adjudication  in  this  court. 

I.  A  homestead  may  be  changed  and  anolher  acquired 
exempt  from  debts  contracted  after  the  acquisition  of  tlie  first. 
Code,  §  2000.  Kev.  §  2288.  Pearson  v.  Minturn^  18  Iowa,  36. 
Sargent  v.  Chubhuck^  19  Iowa,  38.  Robb  v.  McBride^  28 
Iowa,  386. 

In  the  case  first  cited  it  was  held  that  a  debt  contracted 
prior  to  the  occupancy  of  the  second  homestead,  but  after 
acquisition  of  the  first,  could  not  be  enforced  against  the  former. 
The  rule  is  followed  in  the  other  cases,  and  in  the  second  it 
was  decided  that  the  purchase  of  the  second  homestead  with 
the  proceeds  in  part  of  the  first  and  other  means,  entitled  the 
owner  to  hold  it  exempt  from  debts  contracted  subsequent  to 
the  occupancy  of  the  old  homestead.  In  this  respect  the  case 
before  us  does  not  differ  from  that  one.  The  doctrine  is  based 
upon  sound  reason.  The  proceeds  of  the  sale  of  the  first 
homestead,  whether  money  or  property,  are  added  to  the  other 
assets  of  the  seller.  If  he  uses  property  or  money  other  than 
the  proceeds  of  his  old  homestead  to  buy  a  new  one,  his  cred- 
itors are  not  injured,  for  they  may  reach  the  proceeds  of  his 
old  homestead  on  execution,  just  as  they  could  other  property, 
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after  the  purchase  of  his  new  homestead.  No  good  reason  can 
be  given  why  the  identical  money  or  property  received  for 
the  first  homestead  shall  be  used  in  the  purchase  of  the  second. 
II.  A  part  of  the  indebtedness  accrued  after  the  sale  of 
the  old  homestead  and  before  the  purchase  of  the  new.  It 
also  appears  that  it  was  plaintiff's  intention  to  purchade  a 
2. :  — :  homestead  after  the  sale  of  his  tarm.    It  is  not 

debts  con-         ,  .1     .      ,  1  ,        • 

tracted  pend-  showu  that  there  was  any  unnecessary  delay  m 
change.  carrying  out  this  intention,  or  that  the  credit  was 

given  to  him  on  the  strength  of  the  supposition  that  he  bad 
abandoned  his  homestead  rights.  Certainly  if  a  party  may  by 
sale  change  his  homestead,  the  law  will  allow  him  a  sufiicient 
time  in  which  to  exercise  the  right,  and  if  he  does  not  gain 
credit  on  account  of  the  transaction,  he  ought  to  hold  the  new 
homestead  free  from  debts  contracted  after  the  sale  of  the  old 
one. 

The  defendants,  under  the  evidence  before  us,  ought  not  to 
enforce  their  judgment  against  plaintiff's  homestead. 

The  decree  of  the  District  Court  is  reversed  and  a  deoree 
will  be  entered  restraining  the  sale  of  the  property  in  question. 

Bevbbsio). 


Grat  v.  Dye  et  al. 


Praotioe:  demurrer:  judgment.  An  answer  which  spedficallj  denies 
the  material  allegations  of  the  petition,  and  contains  avermentB  suffi- 
cient to  put  the  plaintiff  upon  proof,  is  not  vulnerable  to  deinuirer. 
The  answer  tendering  an  issue,  a  judgment  rendered  against  the  defend- 
ant without  proof,  will  be  reversed. 

Appeal  from  Linn  District  Court. 

Friday,  Septembbb  25. 

The  petition  alleges,  in  substance,  that,  on  the  14th  day  of 
March,  1870,  the  plaintiff  sold  to  the  defendant,  William  Mc 
E,  Dye,  two  hundred  and  thirty-six  acres  of  land  for  the  sum 
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of  $11,750.00,  payable  as  follows:  $300.00  in  wood  and  rail- 
road ties  now  chopped  and  on  the  premises,  $1450.00  on  the 
15th  day  of  September,  1870,  and  the  balance  in  li^e  annual 
payments  of  $2000  each,  commencing  September  15th,  1871, 
and  ending  September  15th9  1875,  with  interest  on  the  first 
two  of  said  payments  at  the  rate  of  eight  per  cent.,  and  on 
the  remaining  four  at  the  rate  of  ten  per  cent,  per  annum,  the 
interest  payable  annually. 

2.  That  on  the  16th  of  September,  1873,  in  the  Linn  Cir- 
eoit  CTonrt,  the  plaintiff,  on  account  of  interest  due  on  the 
above  contract,  recovered  judgment  against  the  said  William 
McE.  Dye  for  the  sum  of  $833.55,  with  interest  at  the  rate 
of  ten  per  cent  per  annum,  and  costs,  and  an  order  for  the  sale 
of  so  much  of  the  premises  described  in  said  contract  as  might 
be  necessary  to  satisfy  said  judgment. 

3.  That  on  the  29th  of  March,  1873,  John  G.  Hayzlett, 
sheriff  of  Linn  county,  by  his  deputy,  J.  V.  McLain,  by  virtue 
of  a  special  execution  issued  upon  said  judgment,  exposed  to 
sale  in  separate  parcels  about  sixty-five  acres  of  said  premises. 
That  at  said  sale  plaintiff's  attorney,  J.  B.  Young,  stated  that 
the  property  was  held  as  security  for  a  large  sum  of  money 
not  yet  due,  and  that  plaintiff  did  not  wish  to  bid  on  parcels, 
but  would  bid  if  the  whole  property  was  offered  together;  that 
the  detendants,  William  McE.  Dye  and  Henry  P.  Elliott, 
were  present,  acting  in  concert  with  each  other,  and  the  said 
Henry  P.  Elliott  bid  for  the  property  the  sum  of  three  thoua. 
and  dollars,  which  was  the  first  and  only  bid  made  therefor; 
that  a  controversy  arose  between  J.  B.  Young,  attorney  for 
plaintiff,  and  John  Mitchell,  attorney  for  defendant,  William 
McK  Dye,  in  regard  to  the  proceeds  of  the  sale  being  applied 
upon  the  payments  of  the  contract  not  yet  due,  whereupon 
Young  went  to  his  office  for  statutes  and  authorities,  and 
whilst  he  was  absent  and  immediately  after  the  sale  took 
place,  McE.  Dye'  and  his  attorney,  John  Mitchell,  and  his 
ag^it,  Henry  P.  Elliott,  persuaded  the  deputy  sheriff  to  make 
out  a  certificate  of  purchase  at  once  to  Ellen  A.  Dye,  wife  of 
the  said  McK  Dye,  and  to  take  of  the  said  McE.  Dye  a  receipt 
of  the  excess  of  said  bid,  over  and  above  the  amount  required 
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to  Batiefy  said  judgment,  interest  and  costs,  to-wit,  the  sum 
of  $2,091.26. 

That  the  deputy  sheriff  executed  a  certificate  of  purchase 
in  the  name  of  Ellen  A.  Dye,  and  took  a  receipt  of  the 
said  William  McE.  Dye  for  the  sum  of  $2,091.25  That  Henry 
P.  Elliott  furnished  all  the  funds  paid  at  said  sale,  and  that  the 
sum  of  $2,091.25  was  not  paid  over  to  said  deputy  sheriff  nor 
to  said  Wm.  McE.  Dye,  or,  if  so  paid,  that  it  was  immediately 
returned  to  said  Henry  P.  Elliott,  and  on  the  same  day  the 
certificate  of  purchase  was  assigned  to  him  as  collateral  secu- 
rity for  the  payment  of  the  sum  of  $908.75,  advanced  by  him 
at  the  request  of  said  William  McE.  Dye. 

That  on  the  same  day  the  deputy  sheriff  demanded  of  Wm^ 
McE.  Dje  and  Henry  P.  Elliott,  the  balance  of  the  purchase 
money  bid  for  said  property,  in  order  to  apply  it  on  other  pay- 
ments secured  by  said  written  contract,  and  which  wei'e  not 
then  due,  but  they  refused  to  pay  it  under  the  pretense  that, 
inasmuch  as  the  other  payments  were  not  due,  William  McE.^ 
Dye  was  entitled  to  the  excess. 

4.  That  on  the  3d  day  of  April,  1873,  John  G.  Hayzlett, 
sheriff,  tendered  to  Henry  P.  Elliott  all  funds  recived  as  pro- 
ceeds of  said  sale,  to-wit:  the  sum  of  $908.75;  and  demanded 
a  surrender  of  said  certificate  of  purchase,  and  the  said  Elliott 
refused  to  accept  said  sum  and  to  surrender  said  certificate. 

5.  That  the  property  described  in  the  certificate  of  pur- 
chase is  of  the  actual  value  of  $4,500.00,  and  the  remainder 
of  the  real  property  mentioned  in  said  contract  does  not  exceed 
in  value  the  sum  of  $6,500.00,  and  that  the  amount  due  and 
to  become  due  on  said  written  contract  is  nearly  $10,000.00, 
and  the  defendant,  Wm.  McE.  Dye,  is  insolvent,  and  has  sold 
all  his  interest  in  said  real  property  to  his  wife,  Ellen  A.  Dye. 

6.  That  the  defendants,  Wm.  McE.  Dye,  Ellen  A.  Dye, 
and  Henry  P.  Elliott,  combined  and  confederated  together  to 
defraud  the  plaintiff,  and  to  impair  the  vafue  of  his  security 
for  the  several  sums  mentioned  in  said  contract,  and  to  that 
end  Henry  P.  Elliott  made  the  bid  above  mentioned,  and  he 
and  said  McE.  Dye  deceived  the  deputy  sheriff  and  induced 
him  to  execute  the  certificate  of  purchase  as  before  alleged. 
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7.  That  the  said  Wm.  McE.  Dye,  Ellen  A.  Dye  and  Henry 
P.  Elliott,  and  each  of  them,  had  actual,  as  well  as  construct- 
ive, notice  of  the  several  sums  of  money  secured  by  the  writ- 
ten contract,  remaining  unpaid  and  not  due. 

8.  That  no  part  of  the  $3,000.00  bid  at  said  sale  for  the 
property  described  in  the  certificate  of  purchase,  except  $908.75, 
has  been  paid,  and  the  refusal  to  pay  the  balance  of  the  pur^ 
chase  money,  upon  demand  being  made,  rendered  the  sale 
void. 

9.  That  by  reason  of  the  fraudulent  practices  of  said  McE. 
Dye,  Ellen  A.  Dye  and  Henry  P.  Elliott,  and  their  failure  to- 
pay  the  remainder  of  the  purchase  money,  the  sale  and  cer- 
tificate are  void. 

10.  That  the  Iowa  City  National  Bank  now  claims  to  be 
the  owner  and  holder  of  said  certificate.  Plaintiff  asks  that 
the  sale  may  be  set  aside,  and  that  the  certificate  of  purchase  . 
be  declared  void.  The  sheriff's  return,  executed  by  J.  V, 
McLain,  March  29, 1873,  and  made  an  exhibit  to  the  petition, 
states  that  he  sold  said  real  estate  to  Ellen  A.  Dye,  for  the 
sum  of  $3,000.00,  she  being  the  highest  and  best  bidder  there- 
for, who  then  and  there  paid  to  him  the  sum  of  $3,000.00,  so 
bid  by  her,  whereupon  he  executed  and  delivered  to  her  a  cer- 
tificate of  said  purchase  to  said  real  estate,  and  there  being  an 
overplus  of  $2,090.26,  the  receipt  of  which  is  hereto  attached, 
and  immediately  after  the  delivery  of  the  certificate,  and  the 
payment  of  the  overplus  to  said  Wm.  McE.  Dye,  the  plaintiff 
claiming  that  the  overplus  should  have  been  retained  by  him, 
he  went  to  McE.  Dye  and  requested  him  to  return  the  money, 
which  he  refused  to  do. 

In  addition  to  this,  is  also  a  return  of  J.  G.  Hayzlett, 
sheriff,  as  follows:  "  And  now,  to-wit:  on  the  3d  day  of  April, 
A  D.  1873, 1,  J.  G.  Hayzlett,  having  returned,  and  my  dep- 
uty, J.  V.  McLain,  having  reported  to  me  that  he  had  paid 
over  to  Wm.  McE.  Dye  the  excess  in  above  mentioned  sale, 
uid  plaintiff's  attorney  having  demanded  of  me  such  excess 
to  apply  on  other  payments,  secured  by  the  same  mortgage, 
upon  which  the  judgment  referred  to  in  this  execution  was 
based,  I  immediately  went  to  H«  P.  Elliott,  the  then  holder  of 
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the  certificate  of  purchase,  and  the  acting  agent  of  the  pur- 
chaser at  sale,  and  also  of  defendant,  and  tendered  to  him  the 
amount  of  said  purchase  money,  less  the  sum  paid  over  to 
defendant,  and  demanded  of  him  a  surrender  of  the  certificate 
of  purchase,  which  he  refused,  and  upon  his  refusal  so  to  do, 
I  returned  said  money  to  the  clerk  of  the  court  with  the  exe- 
cution, less  the  costs/' 

The  defendants,  for  answer  to  the  petition,  admit  the  aU^a- 
tions  contained  in  the  first  and  second  paragraphs  of  the 
petition. 

As  to  the  allegations  contained  in  the  third  paragraph  of 
the  petition,  they  admit  that  a  sale  of  the  premises  was  made, 
on  the  day  alleged,  to  Ellen  A.  Dye,  for  the  sum  of  $3000.00, 
and  that  the  defendant,  Henry  P.  Elliott,  acted  as  her  agent 
at  said  sale.  They  admit  that  Henry  P.  Elliott  paid  the 
whole  amount  of  said  bid  and  held  said  certificate  as  security 
for  the  repayment  of  the  same  by  Ellen  A.  Dye.  They  admit 
the  allegations  contained  in  the  fourth  paragraph  of  the  peti- 
tion so  far  as  they  are  sustained  and  set  forth  in  the  return  of 
the  sheriff,  which  is  made  an  exhibit  to  the  petition.  They 
admit  tliat  the  premises  sold  at  said  sale  were  of  the  value  of 
$4500.00.  Defendants  deny  that  they,  or  any  of  them,  used 
or  practiced  any  fraud  at  said  sale,  and  that  they  combined  or 
confederated  together  to  defraud  the  plaintiff  or  impair  his 
security,  and  that  the  deputy  sheriff  was  deceived  by  them. 

They  allege  that  the  deputy  sheriff,  after  satisfying  the  exe- 
cution which  he  had  against  the  defendant,  William  McR 
Dye,  paid  the  balance  of  said  money,  to- wit:  the  sum  of 
$2090.25,  to  the  defendant  in  execution,  as  by  law  he  was 
bound  to  do. 

.  The  said  J.  B.  Young,  plaintiff's  attorney,  was  present  at 
said  sale,  and  made  no  objections,  but  expressed  himself  as 
highly  pleased  that  the  land  had  sold  for  so  much. 
.  They  deny  that  any  of  the  defendants  persuaded  the  deputy 
sheriff  to  make  a  certificate  to  said  Elliott  and  pay  said  money 
to  the  defendant,  and  allege,  on  the  contrary,  that  the  deputy 
sheriff,  upon  receiving  the  amount  of  said  bid  for  the  land, 
made  a  certificate  in  accordance  with  law,  and  paid  the  money 
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where  the  law  directed  it  should  be  paid,  to-wit:  the  amount 
of  the  execution  to  plaintiff  in  execution,  and  the  balance  to 
the  defendant  in  execution. 

They  deny  that  the  deputy  sheriff  on  the  day  of  the  sale,  or 
at  any  other  time,  demanded  of  said  Wm.  McE.  Djna  and 
Henry  P.  Elliott,  or  either  of  them,  the  balance  of  the  pur- 
chase  money  bid  for  said  property  in  order  to  apply  it  on 
other  payments  secured  by  said  written  contract,  and  which 
were  not  due,  and  say  that  the  plaintiff's  attorney,  J.  B. 
Young,  having  made  divers  and  sundry  threats  against  said 
deputy  sheriff,  said  deputy  sheriff  consulted  two  attorneys, 
who  were  nowise  interested  in  the  case,  and  each  of  them 
advised  him  that  he  had  done  right,  and  only  complied  with 
the  law  in  such  cases  made  and  provided,  in  paying  over  said 
balance  to  the  defendant,  William  McE.  Dye.  Defendants 
deny  all  the  other  allegations  contained  in  the  third  paragraph 
of  plaintiff's  petition,  not  herein  specifically  admitted,  denied 
or  explained.  They  say  that  the  sheriff  made  demands  of  d 
return  of  said  certificate  and  offered  to  return  the  money,  in 
accordance  with  instructions  from  plaintiff's  attorney.  They 
deny  the  allegations  of  the  eighth  and  ninth  counts,  that  only 
a  part  of  said  $3000.00  bid  at  said  sale  was  paid  to  the  deputy 
sheriff.  They  allege  that  the  Iowa  Oity  National  Bank  is  now 
the  owner  and  holder  of  the  certificate  of  purchase.  They 
deny  all  the  allegations  of  the  petition  not  admitted. 

The  defendant,  Wm.  McE.  Dye,  for  answer  to  the  interro- 
gatories attached  to  plaintiff's  petition,  says:  "  I  did  receive 
about  the  sum  of  two  thousand  and  ninety  dollars  and  twenty, 
five  centa  from  said  deputy  sheriff,  who  got  it  from  H.  P. 
Elliott,  and  I  put  it  in  my  pocket.  That  I  was  at  that  time 
and  had  been  for  a  long  time  prior  thereto  indebted  to  my  wife, 
Ellen  A.  Dye,  in  the  sum  of  four  thousand  dollars,  and  I  paid 
her  the  two  thousand  and  ninety  dollars  and  twenty -five  cents, 
Whidi  I  understand  she  paid  to  Elliott  on  the  certificate  of 
purchase.  That  the  deputy  sheriff  on  the  day  of  sale,  some 
time  after  the  sale  had  taken  place,  called  to  me  on  the  streets 
of  Marion,  and  told  me  that  plaintiff's  attorney  said  that  he, 
said  deputy  sheriff,  should  not  have  paid  said  excess  of  two 
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thousand  and  ninety  dollars  and  twenty-five  cents  to  me; 
whereupon  I  told  him  to  consult  a  lawyer,  which  he  did  by 
consulting  two  lawyers,  who  both  advised  him  that  he  had 
acted  in  a  correct,  legal  manner,  which  seemed  to  satisfy  him, 
and  I  went  home." 

The  plaintiff  demurred  to  this  answer  on  the  ground  that 
the  facts  therein  stated  constitute  no  defense  to  plaintiff's 
cause  of  action. 

The  court  sustained  the  demurrer,  and,  the  defendant  failing 
to  further  plead,  decreed  tliat  the  sale  and  certificate  were 
void,  set  them  aside,  and  ordered  a  new  special  execution  to 
issue.    Defendant  appeals. 

John  Mitchell  and  Thomas  Corhetty  for  appellahts. 

J.  B.  Youngy  for  appellee. 

Day,  J. — The  sole  question  presented  for  our  consideration 
is,  does  the  answer  contain  denials  and  averments  sufficient  to  put 
the  plaintiff  upon  the  proof  of  the  allegations  of  the  petition,  or 
is  the  plaintiff,  notwithstanding  the  answer,  entitled  to  the  relief 
asked  without  proof.  The  answer,  it  will  be  observed,  admits 
that  Ellen  A.  Dye  purchased  the  property  in  controversy, 
through  her  agent,  Henry  P.  Elliott,  who  furnished  the 
money,  and  to  whom  the  certificate  of  purchase  was  assigned 
as  collateral  security,  and  that  the  excess  of  the  purchase 
price,  after  satisfying  plaintiff's  execution,  was  paid  over  to 
the  defendant  in  execution,  Wm.  McE.  Dye. 

All  the  other  material  allegations  of  the  petition  are  denied. 
Plaintiff  claims  that  he  is  entitled  to  the  relief  asked  upon 
the  following  grounds: 

1.  Fraud  in  the  purchaser  or  purchasers  at  the  sale. 

2.  Failure  to  pay  over  to  the  sheriff  the  purchase  money 
when  demanded. 

But  both  the  fraud  and  the  demand  for  the  purchase  money 
are  specifically  denied.  And  it  is  admitted  that  the  sale 
occurred  only  as  set  forth  in  the  officer's  return,  which  shows 
payment  of  the  entire  price  to  the  deputy  sheriff.  If  a 
stranger  had  purchased  the  land  in  good  fkithi  through  an 
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agent  who  famished  the  money,  and  took  an  assignment  of 
the  certificate  of  purchase  as  collateral  security,  surely  such 
person  would  not  be  held  responsible  for  the  disposition  made 
of  the  money  by  the  sheriflF.  And,  if  the  wife  of  the  execu- 
tion defendant  purchased  under  like  circumstances,  in  good 
faith,  no  reason  can  be  given  why  she  is  not  entitled  to  equal 
protection. 

It  may  be  that  there  was  a  fraudulent  combination  between 
the  defendants,  as  alleged,  to  impair  plaintiff's  security.  But 
such  fraudulent  combination  is  denied.  Upon  the  other  hand, 
it  may  be  that  the  purchaser  and  her  ag^ent  acted  in  good  faith, 
to  prevent  the  sale  of  the  premises  for  an  inadequate  sum,  as 
it  appears  from  the  petition  that  plaintiff  refused  to  bid  upon 
the  land  in  parcels. 

The  facts  admitted  do  not,  as  matter  of  law,  establish  a 
fraudulent  purpose.  The  answer  tenders  an  issue  which  it 
was  the  right  of  defendants  to  have  tried,  and  determined  as  a 
&ct. 

In  sustaining  the  demurrer,  and  rendering  judgment  against 

defendants  without  proof,  the  court  erred. 

Kevsbsed. 


Jaques  v.  Sax. 

1.  Inilmt :  contbact:  when  disafvibhbd.  If  a  minor  who  in  engSLged 
in  bosiness  for  himself,  possesses  property  and  manages  his  affairs  as  an 
adult,  persons  dealing  with  him  are  justified  in  concluding  that  he  is 
capable  of  making  contracts. 

2. : : .    Section  2239  of  the  Code  is  not  limited  to  the 

particalar  bosiness  in  which  the  minor  may  be  engaged,  but  applies  to 
all  contracts  he  may  make. 

8.  Bvidenoe:  adkusibilitt:  when  not  prejttdicial.  In  an  action 
against  a  minor  to  recover  for  a  breach  of  contract,  when  it  was  shown 
that  the  minor  was  engaged  in  business  as  an  adult,  evidence  by  the 
obligee  that  at  the  time  he  entered  into  the  contract  he  believed  defend- 
ant was  of  Ml  age,  was  without  prejudice  to  the  latter.  The  plain- 
tiff was  entitled  to  recover  without  the  evidence. 
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4.  Infant:  liability  of.  That  a  minor,  engaged  in  banness  as  a 
member  of  a  co-partnership,  had  no  property  in  the  stock  and  only  an 
interest  in  the  profits,  does  not  operate  to  discharge  his  liability 
upon  his  contract. 

Appeal  from   Wapello  Circuit  Court* 
Friday,  September  25. 

Action  upon  a  written  contract  whereby  defendant  and 
others  are  bound,  each  for  himself,  to  pay  plaintiff  a  certain 
compensation  on  condition  that  he  secure  the  release  of  each 
from  obligations  executed  by  them  respectively  to  the  Lamar 
Insurance  Company,  to  pay  for  stock  in  that  corporation  sub- 
scribed by  them.  The  petition  alleges  the  performance  of  the 
services  by  plaintiff  contemplated  in  this  contract. 

The  answer  admits  the  execution  of  the  contract,  but,  as  a 
defense,  sets  up  the  infancy  of  defendant.  There  was  a  trial  to 
the  court  without  a  jury,  and  judgment  tor  plaintiff.  Defend- 
ant appeals. 

John  JS.  Ennis^  for  appellant. 
H.  B,  Henderahotty  for  appellee. 

Beck,  J. — The  right  of  plaintiff  td  recover  if  the  defense  of 
infancy  is  not  made  out,  is  not  and  cannot  be  questioned  under 
the  evidence  before  us. 

It  appears  from  the  testimony  that  defendant  is  a  minor, 
and  that  for  several  years  he  had  been  employed  in  business, 
receiving  and  controlling  his  own  wages.  For  some  months 
before  the  execution  of  the  contract  sued  on,  he  became  a 
partner  in  a  mercantile  firm,  sharing  in  the  profits  but  con- 
tributing no  part  of  the  capital.  The  co-partnership  relation 
continued  until  the  trial  of  the  action. 

I.     Code,  Section  2239,  provides  that  no  contract  of  a  minor 

1.  INFANT  •      ^^  ^  disaffirmed  in  cases  where,  on  account  of 

wiieu^dteaf-     '*  ^^^  having  engaged  in  business  as  an  adult,  the 

Armed.  other  party  had  good  reason  to  believe  the  minor 

capable  of  contracting." 
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Appellant's  coansel  maintains  that  the  contracts  which, 
under  this  provision,  cannot  be  disaffirmed,  are  such  as  pertain 
to  the  particular  business  in  which  the  minor  is  engaged,  and 
that,  as  defendant  was  in  the  mercantile  business,  contracts  not 
made  in  conducting  it  are  not  within  this  statute.  This 
position  cannot  be  admitted.  It  is  not  sustained  by  the  lan- 
guage of  the  enactment  and  certainly  not  by  its  spirit.  Its 
object  is  to  protect  parties  who  are  dealing  with  infanta 
engaged  in  business,  and  for  that  reason  holding  themselves 
out  to  the  world,  as  they  really  appear,  to  be  of  full  age.  If 
they  act  as  adults,  possess  property  and  manage  their  affairs 
in  the  same  way,  persons  dealing  with  them  will  be  justified 
in  regarding  them  capable  of  making  contracts. 

Snrely  a  person  regarded  in  law  as  being  capable  of  making 
a  contract  relating  to  one  kind  of  business,  cannot  be  consid- 

2 .  .  ered   as   incapable   of   contracting   as   to    other 

•  matters.     It  would,  indeed,  be  a  strange  incon- 

sistency to  hold  the  promissory  note  of  a  minor  merchant, 
given  for  goods  bought  for  his  business,  valid,  and  yet  regard 
a  contract  made  by  him  for  the  purchase  of  land  incapable  of 
enfoi^cement  against  him.  The  fact  of  his  being  engaged  in 
business  is  evidence  upon  which  one  dealing  with  him  is 
authorized  to  conclude  that  he  is  an  adult.  If  he  is  to  be 
regarded  as  an  adult  he  is*  capable  of  making  contracts  relat- 
ing to  all  transactions. 

n.  The  notice  and  petition  in  an  action  at  law  by  the 
receiver  of  the  Lamar  Insurance  Company  upon  defendant's 
obligation  to  pay  for  stock  in  the  company,  was  admitted  as 
evidence  over  the  defendant's  objection.  On  account,  proba- 
bly, of  the  insufficiency  of  the  abstract,  the  object  for  which 
the  evidence  was  introduced  does  not  appear;  we  conceive  that 
it  was  competent  for  some  purpose,  as  to  show  the  nature  of 
the  services  of  plaintiff,  or  the  like.  Whatever  may  have 
been  the  purposes  of  its  introduction,  we  do  not  think  that 
defendant  was  prejudiced  by  it.  There  was  sufficient  evidence 
without  it  to  establish  that  defendant  was  transacting  business 
as  an  adult.  There  was  no  other  issue  of  fact  involved  in  the 
case. 

Vol.  XXXIX. — 24 


Digitized  byVjOOQlC 


870  SUPREME  COURT  OF  IOWA, 

Jaquet  ▼.  Sax. 

III.  The  plaintiff  was  permitted  to  testify,  against  defend- 
ant's objection,  that  he  believed  at  the  time  the  contract  was 
8.  evidencr:  executed,  defendant  was  of  full  age.      Counsel 

wh^unot^'^*  claiJ^s  that  the  true  question  to  be  determined  did 
prejudicial,  j^^^  involve  plaintiff's  belief  as  to  defendant's 
majority,  but  yehether  he  had  good  reason  to  believe  it.  Let 
this,  for  the  sake  of  argument,  be  admitted;  yet  it  does  not  fol- 
low that  the  evidence,  if  erroneous,  is  to  defendant's  prejudice. 
In  addition  to  the  evidence  already  referred  to  in  regard  to  the 
business  of  defendant,  plaintiff  testified  positively  that  he  had 
no  knowledge  defendant  was  an  infant.  Such  knowledge,  even 
though  defendant  was  engaged  in  business  as  an  adult,  would 
defeat  plaintiff's  action.  Beller  v.  MercJuint^  30  Iowa,  350. 
There  was  no  evidence  tending  to  charge  plaintiff  with  knowl- 
edge upon  the  subject.  He  was  therefore  entitled  to  recover 
without  the  testimony  given  by  him  of  his  belief  that  defend- 
ant was  an  adult.  Defendant  could  not  have  been  prejudiced 
by  the  evidence. 

IV.  It  is  argued  by  counsel  that  the  evidence  does  not 
support  the  conclusion  that  defendant  was  doing  business  as 
^  inpant:       an  adult,  and  the  ground  of  this  argument  is  that 

minor.  -  he  had  no  property  in  the  stock  of  the  firm,  and 
his  sole  interest  was  in  the  profits,  given  him  in  the  place  of 
wages.  Let  this  view  of  the  evidence  be  adopted.  Yet  it 
cannot  be  denied  that  this  is  one  way  of  engaging  in  business 
as  an  adult.  His  name  was  associated  with  the  firm  in  its 
business.  The  law  has  not  regard  to  the  extent  of  his  inter- 
est or  the  manner  of  his  connection  with  business.  It  simply 
inquires  into  the  fact  whether  he  be  engaged  in  business 
as  an  adult.    If  it  so  appear  he  is  liable. 

V.  It  is  also  claimed  that  the  evidence  fails  to  show  that 
plaintiff  had  good  reason  to  believe  defendant  to  be  an  adult. 
Without  holding  that  the  fact  of  defendant  being  engaged  in 
business,  in  the  absence  of  express  knowledge  of  his  infancy 
on  the  part  of  plaintiff*,  is  suflicient  alone  to  overcome  other 
matters  tending  to  raise  a  presumption  of  plaintiff's  knowl- 
edge of  defendant's  infancy,  we  are  of  the  opinion  that,  upon 
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the  whole  evidence,   plaintiff   had   good  reason  to  believe 
defendant  capable  of  contracting. 

Ajtfibmed. 


QlBBS  ET  AL.  V.  MoFaDDEN. 


1.  Praotioe :    dbhubbbr.    The  commencement  of  an  aetion  in  equity 

when  it  should  have  been  at  law,  or  vice  versa,  doee  not  constitute  ground 
of  demuirer.  The  appropriate  remedy  in  such  a  case  is  a  motion  to  trans- 
fer the  action  to  the  proper  docket. 

2.  Eqxiity  Jnrisdiotion :    trbspass:    insolybnct.    Equity  has  juris- 

diction of  an  action  which  seeks  a  remedy  for  repeated  and  continuing 
acts  of  trespass,  where  the  party  committing  the  same  is  insolvent. 

Appeal  from  Mahaska  Circuit  Court. 

Fbidat,  Septembbb  25. 

AonoN  in  eqnitj  to  rescind  a  lease  of  land  and  for  an 
injunction  to  restrain  the  defendant  from  committing  repeated 
trespasses.  A  demurrer  to  the  petition  of  plaintiffs  being 
sustained  and  the  petition  dismissed,  they  appeal  to  this 
court    The  facts  of  the  case  appear  in  the  opinion. 

John  F.  Laceyy  for  appellants. 

Seevers  <&  CtUta^  for  appellee. 

MnxEB,  Ch.  J. — ^The  plaintiffs,  in  their  petition  and  amend* 
ment  thereto,  allege  that,  on  the  20th  day  of  February,  1873, 
E.  H.  Gibbs,  one  of  the  plaintiffs,  entered  into  a  written 
contract  by  which  the  defendant  was  to  have  control  of  a  cer- 
tain farm  of  said  plaintiff  for  the  year  1873,  except  the 
dwelling  house,  which  contract  is  as  follows: 

"  Contract  entered  into  this  20th  day  of  February,  1873, 
between  E  H.  Gibbs  and  N.  McFadden,  witnesseth:  That 
the  said  E.  H.  Gibbs  does  rent  to  the  said  McFadden  his  farm 
for  the  term  of  one  year  from  this  date,  together  with  one 
pair  of  horses,  and  tools  necessary  to  carry  on  ssdd  farm.  The 
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said  Gibbs  agrees  to  stock  said  farm  with  the  amount  of  stock 
he  thinks  can  be  handled  to  good  advantage,  said  Gibbs  to  use' 
his  own  judgment  in  regard  to  the  purchase  of  said  stock, 
also  in  disposing  of  the  same.  The  said  McFadden  agrees  to 
work  said  farm,  to  see  to  all  the  necessary  repairs,  to  see  to  all 
wood  necessary  for  the  house,  in  fact  to  do  everything  in  good 
workmanlike  manner,  or  the  same  as  he  would  were  he  the 
owner  of  the  property. 

"  In  consideration  the  said  Gibbs  agrees  to  board  the  said 
McFadden  and  to  give  him  one-third  of  the  net  profits  real- 
ized on  the  cattle  and  hogs  they  may  handle  on  said  farm. 
Should  said  McFadden,  after  a  reasonable  time,  prove  not  to 
take  proper  care  of  said  farm  and  equipments,  and  do  liis  work 
in  a  good,  workmanlike  manner,  then  the  said  Gibbs  shall 
pay  him  a  reasonable  amount  for  his  labor,  and  this  contract 
shall  be  null  and  void.  E.  H.  Gibbs. 

[Signed,]  N.  McFadden." 

It  is  alleged  that,  although  a  reasonable  time  has  elapsed, 
yet  defendant  persistently  neglects  to  take  care  of  said  farm 
and  equipments,  and  although  plaintiff  has  offered  to  pay 
defendant  a  reasonable  compensation  for  his  services  under 
the  contra^ct,  yet  he  refuses  to  receive  the  same,  and  claims  to 
control  said  farm  and  continue  in  the  use  and  occupation 
thereof;  that  the  defendant-  neglects  and  refuses  to  perform 
the  services  agreed  upon  in  the  contract,  and  refuses  to  per- 
mit the  plaintiff  to  have  the  same  performed  by  others;  that 
on  the  4th  day  of  June,  1873,  E.  H.  Gibbs  and  wife  leased 
said  farm  and  personal  property  to  I.  M.  Gibbs,  for  the  year 
1873,  said  wife  of  E.  H.  Gibbs  being  the  owner  thereof;  that 
I.  M.  Gibbs  took  possession  under  said  lease  about  that  date, 
and  is  still  in  possession  thereof,  although  defendant  is  con- 
stantly interfering  with  his  possession;  that  he  interferes  with 
the  control  and  management  of  the  dwelling  house  and  pre- 
vents the  servants  therein  employed  from  performing  their 
duties;  that  he  has  procured  to  be  carried  off  portions  of  the 
furniture  from  said  dwelling  house;  that  he  has  injured  the 
Btocl(  of  said  I.  M.  Gibbs  on  said  farm;  that  he,  in  every  waf 
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in  his  power,  endeavors  to  annoy  and  harass  said  I.  M.  Gibbs 
^d  family  in  the  possession'  of  said  premises,  and  although 
repeatedly  requested  to  cease  said  annoyances,  and  carry  out 
the  terms  of  the  contract,  refuses  so  to  do  and  continues  to 
Tiolate  the  same. 

It  is  further  alleged  that  the  defendant  was  an  unmarried 
man  at  the  time  of  making  the  contract;  that  it  was  under- 
stood that  the  plaintiff  only  leased  to  him  the  farm,  and  not 
the  dwelling  house ;  that  defendant  did  not  take  possession  of  the 
dwelling,  but  boarded  with  plaintiffs  therein  until  he  com- 
menced the  wrongful  acts  complained  of;  that  defendant  is 
insolvent,  and  that  plaintiff  has  no  adequate  remedy  at  law. 

The  petition  prays  an  injunction  to  restrain  the  defendant 
Irom  further  interfering  with  the  farm  and  property,  for  an 
accounting  between  the  parties,  and  that  the  written  contract 
may  be  rescinded,  canceled  and  declared  void,  etc. 

To  this  petition  the  defendant  demurred  on  the  following 
grounds: 

"  1.  The  said  petition  and  amendments  do  not  state  suffi- 
cient facts  to  entitle  the  plaintiff  to  the  relief  demanded.    ' 

"  2.  The  facts  stated  in  the  petition  and  amendment  show 
that  plaintiffs  have  a  complete,,  speedy  and  adequate  remedy  at 
law. 

"  3.    The  plaintiffs  seek,  by  amendment,  to  modify  the  terms 
of  a  written  lease  by  a  contemporary  parol  agreement." 
.    The  court  sustained  the  demurrer,  and  the  plaintiffs  refusing 
to  amend,  judgment  was  rendered  dismissing  the  petition. 

I.  The  last  ground  of  the  demurrer  is  not  relied  upon  in 
argument  in  tjiis  court  by  counsel  for  appellee,  and  for  that 
reason  will  receive  no  notice  at  our  hands. 

It  is  insisted  by  counsel  for  appellee,  and  the  bulk  of  their 
Argument  is  devoted  to  the  position,  that  the  plaintiffs  had  a 
1.  practice:  pl^i^i?  speedy,  and  adequate  remedy  at  law  for  the 
demurrer.  injuries  complained  of,  and  for  that  reason  cannot 
bring  a  suit  in  equity.  If  it  were  conceded  that  the  plaintiffs 
did  have  a  full,  speedy  and  complete  remedy  at  law,  still  that 
fact  is  no  ground  for  a  demurrer  to  the  petition.  The  statute 
j)rovide8  that  "  an  error  of  the  plaintiff  as  to  the  kind  of  pro- 
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ceedings  adopted  shall  not  cause  the  abatement  or  dismissal 
of  the  action,  but  merely  a  change  into  the  proper  proceedings, 
and  a  transfer  of  the  action  to  the  proper  docket.''  Code, 
Sec.  2514;  Eev.,  Sec.  2618.  It  has  been  frequently  held  by 
this  court  under  this  provision  of  the  statute,  that  it  is  not 
ground  of  demurrer  that  the  plaintiff  has  commenced  his 
action  in  equity  when  it  should  have  been  at  law,  or  vice 
versa;  that  the  appropriate  remedy  is  by  motion  to  have  the 
action  changed  into  the  proper  proceedings.  ConyngJiam  v. 
Smith,  16  Iowa,  417;  Byers  v. Hodabaughj  17  Id.,  53;  Breton 
V.  Mallory,  26  Id.,  469. 

11.  But,  were  the  rule  of  practice  otherwise,  we  think  this 
demurrer  should  have  been  overruled,  for  we  are  of  opinion 
that  the  action  is  properly  brought  in  equity;  that  the  facts 
stated  constitute  a  cause  of  action,  cognizable  in  equity. 

If  it  be  true,  as  alleged  in  the  petition,  that  the  defendant 
failed,  after  a  reasonable  time,  to  perform  his  agreement  in 
2.  EQUITY :  respect  to  taking  proper  care  of  the  leased  prem- 
iresp^^^in-  ^^^  ^^^  *^®  equipments,  and  failed  to  do  his  work 
solvency.  jjj  ^  good  workmanlike  manner,  then,  under  the 
written  contract,  Gibbs  had  a  right  to  terminate  the  lease  and 
pay  the  defendant  for  his  labor.  The  plaintiff  alleges  that  he 
did  thus  rescind  the  contract,  and  leased  the  premises  to  I.  If. 
Gibbs.  It  is  alleged  that,  notwithstanding  all  this,  the 
defendant  persistently  claims  to  remain  on  and  about  the 
premises,  and  is  carrying  off  furniture  from  the  house,  injur- 
ing the  stock  on  the  farm,  and  in  various  ways  repeatedly  and 
constantly  interfering  with  the  real  and  personal  property  and 
the  operations  on  the  farm  and  about  the  house.  The  demur- 
rer admits  the  facts  alleged. 

The  questions  presented  in  the  petition  are,  first,  whether 
there  was  such  a  breach  of  contract  on  the  part  of  the  defend- 
ant as  entitled  the  plaintiff,  E.  H.  Gibbs,  to  declare  the  coup 
tract  ended.  If  this  be  found  in  favor  of  the  plaintiff,  then, 
what  compensation  should  the  defendant  receive  for  his  labor; 
and  also,  whether  the  defendant  has  been  guilty  of  the  repeated 
trespasses  and  wrongs  alleged  in  the  petition.  A  court  ot* 
equity  can  determine  all  of  these  questions  in  one  suit,  and  a 
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conrt  of  law  cannot.  The  remedy,  therefore,  is  not  fnll  and 
complete  at  law.  See  CowUs  v.  Shaw,  2  Iowa,  496,  where  it 
is  held  that  where  the  defendant  in  an  action  of  trespass, 
which  is  being  continued,  is  insolvent,  an  injunction  to  restrain 
the  commission  of  the  trespass  may  properly  issue.  In  this 
case  it  is  alleged  that  the  defendant  has  committed  numerous 
trespasses,  and  is  conftnuing  in  their  commission,  and  that  he 
is  insolvent.  These  facts  bring  the  case  within  equitable  cog- 
nizance. 
The  demurrer  should  have  been  overruled. 

Kbvessed. 


EOOT  ET  AL.  V.  SOHAFFNEB  BT  AL. 

1.  Instruction:    pleadii^g:    evidence.     An  instructioa  based  upon 

hds  not  put  in  issue  by  the  pleadings  or  embraced  in  the  evidence,  is 
erzoneons. 

2.  Husband  and  wife:    property  op  the  wipe.     As  between  hus- 

band and  wife,  the  i>er8onal  property  of  the  latter  does  not  vest  in  the 
husband,  upon  being  placed  in  his  possession  and  under  his  contrd.  The 
presumption  of  his  title  is  <m\y  raised  in  favor  of  third  persons,  acting 
in  good  faith  and  in  ignorance  of  the  real  ownership. 

8. :     :     MORTeAGE.     The  husband's  possession  does  not 

deprive  the  wife  of  the  right  to  mortgage  the  property,  and  the  record 
of  the  mortgage  is  notice  to  the  world  of  the  rights  of  the  mortgagee 
and  mortgagor  therein. 

Appeal  from  Des  Moines  CirouU  Court. 

Feeday,  September  25. 

This  is  an  action  of  replevin,  brought  by  Dorinda  Root  to 
recover  the  possession  of  certain  personal  property  claimed  to 
belong  to  her,  and  which  was  levied  on  by  the  sheriff  to  satisfy 
an  execution  in  favor  of  Whitmore,  Carter  &  Brown,  and 
against  A.  M.  Eoot  and  Daniel  Haskell,  Jr.  Daniel  Haskell, 
Sr.,  intervened  in  the  action,  claiming  the  possession  of  the 
property  by  virtue  of  a  chattel  mortgage  thereon  executed  by 
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Dorinda  Eoot.    There  was  a  verdict  and  judgment  for  defend- 
ants.   The  plaintiff  and  the  intervener  appeal. 

Stutsman  <&  Truloekj  for  appellants. 

Smyth  <&  Hedge^  for  appellees. 

Miller,  Ch.  J. — ^The  judgment,  on  ij^^ich  the  property  in 
controversy  was  taken  in  execution,  was  rendei-ed  June  22, 
1872.  At  that  time,  and  up  to  December,  1872,  the  goods 
were  owned  by  A.  M.  Eoot,  the  husband  of  plaintiff,  and  Louis 
Ripley,  her  brother,  and  kept  in  store  No.  87,  Jefferson  street, 
in  the  city  of  Burlington,  their  place  of  business  at  that  time. 
In  December,  1872,  Dorinda  Root  purchased  of  her  husband, 
A.  M.  Eoot,  his  interest  in  the  goods,  for  $950.  She  contin- 
ued the  business  with  her  brother  until  January,  1873,  when 
she  purchased  his  interest  also,  and  she  continued  the  business 
at  the  same  place  until  the  goods  were  levied  on  under  the 
execution  against  A.  M.  Eoot,  in  May,  1873.  The  evidence 
further  tends  to  show  that  when  she  purchased  her  husband's 
interest  in  the  goods,  she  mortgaged  her  homestead,  and  also 
borrowed  money  to  pay  her  brother  for  his  interest  in  the 
goods  when  she  purchased  the  same  of  him;  that  in  borrow- 
ing the  money  to  pay  her  brother,  Daniel  Haskell,  Sr.  became 
surety  for  her  on  the  notes  given  therefor;  that,  to  secure  him 
against  loss,  she  executed  to  him  a  chattel  mortgage  on  the 
entire  stock  of  goods,  including  that  in  controversy;  that  this 
mortgage  was  duly  recorded,  .and  is  still  in  full  force.  After 
the  commencement  of  this  action,  Daniel  Haskell,  Sr.  filed  a 
petition  of  intervention,  claiming  the  possession  of  the  goods 
under  his  mortgage,  stating  the  facts  upon  which  he  based  his 
claim. 

•   The  court  gave  to  the  jury  the  following,  among  other, 
instructions: 

"  If  tlie  jury  find  that  the  sale  to  Dorinda  Eoot  was  made 
by  A.  M,  Eoot  with  the  intention  of  defrauding  his  creditors, 
and  she  purchased  the  same  with  full  knowledge  of  such  inten- 
tion; and  if  the  jury  further  find  that  the  intervener,  Haskell, 
bad  full  knowledge  of  such  intention,  if  any,  at  the  time  of 
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the  execntion  of  said  mortgage  to  him,  and  he  took  the  same 
with  such  knowledge  of  such  intention,  and  with  a  view  of 
assisting  in  defrauding  the  creditors  of  A.  M.  Root,  he  cannot 
recover  in  this  case,  and  you  must  find  for  the  defendant." 

This  instruction  was  erroneously  given  for  two  reasons: 
f/rst^  because  there  was  no  evidence  tending  to  show  that  Has- 
1.  nrsTBuc-  kell,  the  intervenor,  was  guilty  of  any  fraud  in 
iiig:eVideDce.  taking  Lis  chattel  mortgage  on  the  goods;  and, 
second^  because,  in  their  answer  to  the  petition  of  intervention, 
the  defendants  do  not  allege  or  charge  fraud  in  the  taking  of 
such  mortgage.  Before  they  would  have  any  right  to  attack 
BLaskell's  claim  to  or  right  of  possession  under  his  mortgage, 
as  obtained  through  fraud,  they  should  plead  the  fraud 
specially.  Ghm/  v.  Earle^  13  Iowa,  188;  Code,  Section  2718. 
Not  having  pleaded  the  fraud,  they  could  not  make  it  a  ground 
of  defense  in  an  instruction.  The  instruction  was  inapplica- 
ble to  the  issue  in  this  respect,  and,  therefore,  erroneous. 

II.  The  court  further  instructed  the  jury  as  foUows:  "  If 
the  jury  find  that,  at  the  time  of  the  execution  of  the  said 
mortgage,  the  property  in  question  was  in  the  possession  and 
under  the  control  of  A.  M.  Root,  the  husband  of  the  plaintiflT, 
Dorinda  Root,  then  neither  Dorinda  Root  nor  Haskell,  the 
intervenor,  can  recover  in  this  case,  and  you  must  find  for 
defendants.'' 

This  instruction  was  also  erroneous.  By  the  statute  govern- 
ing this  case,  personal  property,  as  between  the  husband  and 
2.iro8BAND  ^^^*^'  ^^^  ^^^  become  his  by  being  left  by  her 
property's*  ^^^^l^r  his  control.  In  such  case  the  property 
the  wife.  would,  in  favor  of  third  persons  acting  in  good 
fiiith  and  without  knowledge  of  the  real  ownership,  be  pre- 
sumed to  have  been  transferred  to  him,  but  as  between  the 
husband  and  wife,  she  would  remain  the  owner  thereof.  The 
property,  by  being  left  under  his  control^  would  not  become 
his;  his  control  is  subject  to  her  right.  Rev.,  Section  2499; 
Patterson  v.  Spearmcmj  37  Iowa,  26.  If,  therefore,  the 
wife's  title  to  the  property,  as  between  her  and  her 
husband,  is  not  impaired  by  being  under  his  control,  she 
may  dispose  of  it  as  she  pleases  at  any  time  before  the  rights 
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of  creditors  attach.  She  may  sell  or  mortgage  it,  notwith- 
standing it  is  in  the  possession  and  under  the  control  of  her 
husband. 

His  possession  does  not  take  away  her  right  to  sell  or  mort- 
gage the  property,  for  as  against  her  his  possession  gives  him 

3 .  no  right  therein.    The  property  being  hers,  she 

mortgage.  jjj^y  sell  or  mortgage  it,  notwithstanding  she  may 
have  left  it  under  the  control  of  her  husband,  for  he  having  no 
right  therein  against  her,  she  may  resume  the  control  or  posses- 
sion thereof,  or  she  may  transfer  her  title  and  right  of  possession 
to  a  third  party.  If  she  in  good  faith  sell  or  mortgage  the  prop- 
erty,  before  the  same  is  levied  on  by  legal  process  against  her 
husband,  the  purchaser  or  mortgagee  will  take  all  the  title  and 
right  of  possession  which  the  wife  had  as  against  the  husband, 
and  he  could  at  once  take  possession  thereof,  and  the  title  and 
right  of  possession  of  such  purchaser  or  mortgagee  would  be 
good  against  third  parties  having  notice  of  his  rights.  The 
recording  of  a  chattel  mortgage,  duly  acknowledged,  would 
operate  under  our  recording  laws  as  notice  to  the  world  of  the 
rights  of  the  mortgagee  and  also  of  the  mortgagor  thereunder. 
See  Eevision,  Sec.  2203. 

The  instruction  given  denies  to  the  wife  the  power  to  make 
a  valid  sale  or  mortgage  of  her  personal  property  when  the 
same  is  in  the  possession  and  under  the  control  of  her  hus- 
band. It  holds  that  the  mere  fact  of  possession  and  control 
by  the  husband  deprives  the  wife  of  making  a  valid  transfer 
of  her  property  to  a  third  party,  and  upon  this  alone  directs 
that  neither  the  wife  nor  the  mortgagee  can  recover  in  this 
action.  We  have  seen  that  this  is  not  the  law.  The  judg- 
ment must  be 

Revebsed. 


\ 
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The  Statb  v.  Lyon.  I_§5L_» 

Criminal  law:  evidence.    Upon  the  trial  under  an  indictment  for 
leasing  a  hoose  for  the  purpose  of  proBtitution,  evidence  of  the  general 
reputation  of  the  house  was  held  to  be  not  admissible,  but  the  fact  might  . 
have  been  established  by  proving  the  reputation  of  those  who  frequent  it. 

Apj>eal  from  Woodbv/ry  District  Court. 

FsiDAr,  Septembeb  25. 

The  defendant  was  indicted  for  the  crime  of  leasing  a  honse 
for  the  purposes  of  prostitution  and  lewdness.  On  a  trial  to 
a  jury  he  was  acquitted.  The  State  appeals.  The  facts 
relating  to  the  questions  decided  are  found  in  the  opinion. 

JfcT.  E.  Cutts^  Attorney  General^  and  G.  H.  Lewis^  District 
AUomeyy  for  the  State. 

No  appearance  for  appellee. 

Miller,  Ch.  J. — On  the  trial  the  State  offered  evidence  to 
prove  "  the  general  reputation  of  the  house  for  prostitution 
and  lewdne3s"  within  three  years  prior  to  the  finding  of  the 
indictment;  also  evidence  to  prove  what  was  the  general  repu- 
tation of  the  inmates  of  this  house  as  to  their  being  prosti- 
tutes within  the  same  time;  all  of  which  the  court  excluded 
on  objections  of  the  defendant. 

It  was  competent  for  the  State  to  prove  the  bad  character  of 
the  house  by  evidence  of  the  bad  character  of  the  persons 
resorting  thereto,  and  of  the  inmates  thereof.  The  8ta^  v. 
Hand^  7  Iowa,  411;  and,  therefore,  the  court  erred  in  exclud- 
ing  evidence  of  the  general  character  of  the  inmates  of  the 
house  described  in  the  indictment;  but  there  was  no  error  in 
excluding  evidence  of  the  general  reputation  of  the  house. 
The  house  gets  its  character  from  that  of  the  inmates  and 
those  who  resort  thereto.  The  fact  that  the  inmates  of  the 
house  and  those  who  resort  thereto  are  persons  of  bad  charac* 
ter,  constitutes  evidence  to  establish  the  bad  character  of  the 
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house,  and  the  house  cannot  have  any  general  reputation  or 
character  except  as  it  is  obtained  through  these  and  other 
facts.  The  facts,  and  not  evidence  of  general  character,  must, 
therefore,  be  the  only  evidence  competent  to  establish  the  bad 
character  of  the  house. 

For  the  error  in  excluding  evidence  of  the  general  reputa- 
tion of  the  inmates  of  the  house,  the  judgment  will  be  reversed ; 
but  no  further  proceeding  will  be  had  in  the  case,  to  the  pre- 
judice of  the  defendant. 

Reversed. 


The  State  ex  bel.  Hanks  v.  Woolbm. 

School  District :  elation.  A  meetingr  of  the  electors  of  a  snb-disbriet 
for  the  choice  of  a  sub-director  convened  at  twenty  minutes  before  four 
o'clock  and  adjourned  at  ten  minutes  past  four;  shortly  afterward,  and 
while  the  president  and  secretary  were  still  in  their  places,  and  all  who 
composed  the  meeting  were  present,  two  qualified  electors  came  in  and 
tendered  their  votes.  Held^  that  the  votes  should  have  been  received 
and  counted. 

Appeal  from  Van  Buren  CircuU  Court, 

Fbiday,  Seftembeb  25. 

This  is  an  information  in  the  nature  of  a  quo  warranto  to 
test  the  legality  of  defendant's  claim  to  the  office  of  sub-di- 
rector of  sub-district  No.  5,  in  the  district  township  of  Des 
Moines  in  Van  Buren  county.  The  cause  was  tried  to  a  jury, 
who  returned  a  special  verdict,  upon  which  the  Circuit  Court 
rendered  judgment  for  the  plaintiff.    The  defendant  appeals. 

Work  c&  Leay  for  appellant. 

J.  C.  Knajpjpy  for  appellee. 

Miller,  Ch.  J. — The  special  verdict  of  the  jury  shows  that 
the  meeting  of  the  electors  of  the  sub-district  convened  at 
three  o'clock,  was  organized  at  twenty  minutes  before  four 
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o^clock,  and  those  present  proceeded  to  vote  for  a  sub-director; 
that  at  ten  minutes  after  four  o'clock  the  meeting  adjourned, 
and  the  president  declared  the  polls  closed.  No  other  procla- 
mation was  made.  In  about  twenty  minutes  thereafter  two 
qualified  electors  of  the  sub-district  appeared  and  tendered 
their  votes  to  the  president  and  secretary.  At  this  time  the 
people  composing  the  meeting  were  all  present  in  the  voting 
place,  the  president  in  his  chair  and  the  secretary  in  his  place. 
The  votes  cast  were  counted  and  the  officers  were  about  to 
make  out  a  certificate  of  election  to  the  defendant,  at  the  time 
these  two  electors  offered  to  vote  and  tendered  each  a  ballot  for 
the  relator.  Their  votes  were  refused  on  the  ground  that  the 
polls  were  closed.  If  the  rejected  votes  had  been  received  the 
relator  would  have  had  a  majority  of  votes  over  the  defendant. 

This  case  was  before  us  at  the  June  term,  1873,  on  an  appeal 
by  the  plaintiff  from  the  ruling  of  the  Circuit  Court  sustain- 
ing a  demurrer  to  the  petition,  and  the  judgment  was  reversed 
and  the  cause  remanded. 

The  facts  of  the  case,  as  found  by  the  special  verdict  of  the 
jury,  do  not  materially  differ  from  the  allegations  in  the  peti- 
tion, and  which,  on  the  former  appeal,  were  held  sufficient  to 
entitle  the  relator  to  the  relief  prayed.  The  only  difference 
between  the  allegations  of  the  petition  and  the  facts  found  by 
the  jury  is,  that  in  the  petition  it  was  stated  that  the  meeting 
was  still  organized  when  the  rejected  votes  were  offered, 
whereas  the  jury  find  that  the  meeting  had  adjourned.  It  is 
further  found,  however,  that  the  people  comprising  the  meet- 
ing were  all  present,  the  president  still  in  his  chair  and  the  secre- 
tary in  his  place.  The  mere  fact  that  the  meeting  had  adopted 
a  motion  to  adjourn  does  not  materially  change  the  facts 
alleged  in  the  petition.  We  still  think,  as  stated  in  our  former 
opinion,  "that  the  officers  were  too  technical  and  hurried,  and 
that  fair  play  and  the  frankness  and  liberality  which  the  law 
intends  shall  characterize  such  meetings  and  elections,  were 
violated." 

The  polls  being  closed  in  thirty  minutes  after  the  organiza- 
tion of  the  meeting,  when  it  was  apparent  that  not  all  of  the 
electors  of   the  sub-district  had  voted,  and  the  rejection  of 


Digitized  byVjOOQlC 


382  SUPREME  COURT  OF  IOWA, 

Byerlee  y.  Mendel. 

votes  by  the  officers,  while  the  electors  who  had  voted  were  all 
present  and  the  officers  still  in  their  places,  may  well  be  said 
to  "  savor  too  much  of  the  factional  caucus  to  justify  its  judi- 
cial sanction." 
The  judgment  of  the  Circuit  Court  will  be 

Affirmed. 


Byerlee  v.  Mendel  kt  al. 

1.  Statute  of  Frauds:     contract:     parol  eytdence.     A  contract 

not  to  be  performed  within  a  year  from  the  time  it  is  made,  may  be 
established  by  the  parol  testimony  of  the  party  to  be  charged.  (Ck)de, 
Sec.  3667.) 

2.  :    :    :    practice.    In  an  action  to  enforce  such  ik 

contract,  it  is  error  to  exclude  the  contract  from  the  joxy,  if  the  evidence 
of  the  defendant  tends  to  establish  it. 

8.  Contract:  work  and  labor.  Where  a  party  hires  himself  to 
another  for  a  fixed  period,  and  leaves  the  service  before  the  expiration 
of  his  term,  though  without  fault  on  the  part  of  his  employer,  he  may 
recover  the  value  of  his  services,  as  upon  a  quantum  meruit.  Following 
Pixler  V.  Nichols,  8  Iowa.  106. 

4.  :    :    MEASURE  OP  RBOOVERT.    Where  a  contract  ibr  work 


and  labor,  not  to  be  performed  within  a  year,  is  established  by  parol, 
under  Sec.  3667  of  the  Code,  and  it  appears  that  before  the  completion 
of  the  term  the  plaintiff  left  the  service,  the  measure  of  his  recovery  for 
the  services  rendered  is  the  price  fixed  in  the  contract,  subject  to  reduc- 
tion for  the  damages  sustained  by  the  employer  by  reason  of  the  non- 
performance of  the  contract    (Corwin  v,  Wallace,  17  Iowa,  374.) 

^  Appeal  from  Monroe  Circuit  Court. 

Friday,  September  25. 

This  action  is  brought  to  recover  from  the  defendants  for 
one  year's  labor  and  services  rendered  by  plaintiff's  minor 
son  for  defendants.  There  was  a  jury  trial,  resulting  in  a  ver- 
dict and  judgment  for  the  plaintiff.     Defendants  appeal. 

Yocum^  Aiidereon  db  Rohb^  for  appellants. 

Perry  (&  Towneendy  for  appellee. 
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MiLLEE,  Ch.  J. — The  petition  states  in  substance  that,  on 
the  Ist  day  of  October,  1872,  the  plaintiff  entered  into  a  ver- 
bal contract  with  defendants,  who  then  comprised  the  firm  of 
Mendel  &  Clapp,  and  were  engaged  in  the  conduct  and  man- 
agement of  a  newspaper  and  the  printing  business,  in  the  town 
of  Albia,  by  which  it  was  agreed  that  plaintiff's  minor  son, 
David  N.  Byerlee,  should  do  and  perform  labor  and  services 
in  and  about  said  printing  office  and  business  for  three  years, 
at  $200  for  the  first  year  and  $50  additional  each  year,  payable 
at  the  end  of  each  year.  It  is  alleged  that  said  David  K. 
Byerlee  entered  upon  said  service,  and  performed  the  same 
aocording  to  the  terma  of  the  contract  for  one  year,  and  he 
claims  to  recover  for  the  services  rendered. 

The  defendants  deny  the  allegations  of  the  petition,  and 
also  allege  the  making  of  a  contract  as  stated  in  the  petition, 
except  that  they  were  to  pay  plaintiff  for  the  services  of  his 
son  at  the  expiration  of  his  term  of  three  years'  services  $50 
for  the  first  year,  $75  for  the  second,  and  $100  for  the 
third  year,  and  also  to  pay  plaintiff  $2.00  per  week  for  the 
boarding  and  washing  of  said  David  N.  Byerlee,  with  ten  per 
cent  on  the  sums  for  the  first  and  second  years'  services,  etc. 

They  also  aver  that,  by  said  contract,  said  David  N. 
Byerlee  was  to  perform  labor  and  services  for  defendants  in 
and  about  their  printing  business  for  the  term  of  three  years, 
for  which  they  were  to  pay  the  compensation  above  specified, 
and  also  to  teach  said  David  the  art  and  business  of  printing; 
that  they  kept  and  performed  the  contract  on  their  part,  but 
that,  after  said  David  had  been  in  said  service  for  one  year,  he 
quit  the  same  without  cause.  They  claim  $260  for  their 
trouble  and  time  in  teaching  said  David  daring  the  time  he 
worked  in  the  office,  and  for  damages.  They  also  allege  that 
by  reason  of  his  failure  to  perform  his  contract  his  services 
were  of  no  value  to  defendants. 

Plaintiff,  in  his  reply,  denied  the  making  of  any  such  con- 
tract as  that  set  out  in  the  answer  of  the  defendants,  and  fur- 
ther pleaded  that  it  came  within  the  statute  of  frauds,  and  was 
provable  only  by  a  writing  signed  by  the  parties.  • 
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On  the  submission  of  the  cause  the  court  instructed  the  , 
jury  as  follows: 

"  1.    The  sole  question  for  your  determination  in  this  case 

j  is,  what  amount,  if  any  labor  was  performed  for  defendants 
by  plaintiff's  son,  and  what  the  same  was  reasonably  worth, 
if  anything,  under  the  circumstances  of  the  case.  The  con- 
tract not  being  capable  of  being  performed  within  one  year, 
can  only  be  proved  by  written  evidence,  signed  by  the  parties 
in  the  case,  and  consequently  the  plaintiff  cannot  recover 
under  the  contract,  and  his  right  to  recover,  if  at  all,  is  only 
on  the  contract  that  the  law  implies  to  pay  what  the  services 
are  reasonably  worth,  if  anything,  under  the  circumstances  of 
the  case;  and  the  fact  that  there  was  a  verbal  contract  between 
the  parties  at  the  time  he  commenced  work^  gives  the  plaintiff 
no  right  in  itself  and  by  virtue  thereof  to  recover  what  was 
stipulated  therein." 

I       "2d.      The  contract  charged  in  plaintiff's  petitition,    or 

'  which  has  been  given  in  evidence,  in  this  case,  does  not  furnish 
you  with  the  measure  of  damages  in  this  case,  and  while  you 
may  look  to  it,  as  hearing' on  that  question^  yet,  in  doing  so, 

j  it  should  be  taken  with  great  caution,  because  the  same  con- 
templated, at  the  time,  a  continuous  service  for  three  years, 

;  for  the  purpose  of  learning  the  printer's  trade,  and  the  boy 

quit  the  defendant's  service  at  the  end  of  a  year  and  twenty 

days  from  the  time  he  commenced.     Before  you  should  look 

into  the  contract  for  the  purpose  of  seeing  what  value  it 

has  in  determining  the  damages,  you  should  be  satisfied  from 

the  evidence  in  the  case,  that  the  services  rendered  were  worth 

just  the^same  under  the  contract,  whether  he  quit  the  service 

of  defendants.at  the  time  he  did,  or  continued  in  defendants' 

service  until  the  close  of  the  three  years." 

These  instructions  contain  several  errors. 

I.     In   the  first  place,  the  defendants'   counter   claim  is 

entirely  excluded  from  the  consideration  of  the  jury.     They 

1  STATUTE  OF  ^^  ^^^  ^^^^  ^^^^  ^^  claim  of  thc  plaintiff  is  to 

Sact^-^  parol'  ^®  Considered.    The  defendants  set  up  a  claim  for 

evidence.        damages  for  a  breach  of  the  alleged  contract.  The 

court  instructs  that  this  contract  can  only  be  proved  by  writ- 
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•  ten  evidence  signed  by  the  parties.  Tli0  statute  provides  that, 
•*  except  when  otherwise  specially  provided,"  written  evidence 
signed  by  the  parties,  or  their  agents,  shall  alone  be  compe- 
tent to  prove  a  contract  "  that  is  not  to  be  performed  within 
one  year "  from  the  making  thereof.  Code,  §§  3663,  3664. 
Sections  3666  and  3667  provide  for  exceptions  to  this  general 
rule.  By  the  first  it  is  declared  that  the  provisions  of  the 
statute  are  "  regulations  relating  merely  to  the  proof  of  con- 
tracts, and  do  not  prevent  the  enforcement  of  those  which  are  not 
denied  in  the  pleadings."  By  the  second,  the  party  against 
whom  an  unwritten  contract  is  sought  to  be  enforced,  may  be 
called  as  a  witness  hj  the  opposite  party,  and  his  oral  testi- 
mony is  competent  evidence.  If  we  concede  that  the  con- 
tract set  up  by  the  defendants,  and  that  set  up  by  the  plaintiff, 
fell  within  the  fifth  subdivision  of  the  statute  of  frauds,  still 
the  oral  contract  as  alleged  by  the  plaintiff  was  provable  by 
the  oral  testimony  of  the  defendants,  and  so  also  the  contract 
as  alleged  by  the  defendants  was  susceptible  of  being  proved 
by  the  oral  testimony  of  the  plaintiff.  All  of  these  parties 
were  witnesses  in  the  case,  and  testified  concerning  the  con- 
tract between  the  parties,  and  we  may  well  say  that  the  testi- 
mony of  the  plaintiff  tended,  at  least,  to  establish  the  contract 
as  the  defendants  alleged  it  in  their  answer. 

Now,  if  such  testimony  was  sufficient  to  establish  the  oral 
contract,  then  it  was  as  well  proven  under  the  statute  of  frauds 

2 . .    as  if  the  contract  had  been  in  writing  and  duly 

practice.  gigned.  Whether  such  testimony  of  the  party  was 
sufficient  and  did  prove  the  contract,  was  a  question  of  fact 
for  the  determination  of  the  jury,  and  it  was  error  to  take  the 
case  from  the  jury  as  was  done  by  the  instructions. 

II.  The  second  instruction  states  the  rule  of  damages  incor- 
rectly. It  was  first  determined  by  this  court  in  Pixler  v.  Nich- 
ols, 8  Iowa,  106,  following  Britton  v.  Turner,  6  N.  H.,  481,  that 
\  co!fTRACT:   where  a  party  hires  himself  to  another  for  a  fixed 

work  and  la-  t       4/ 

^r.  period  of  time,  and  leaves  the  service  before  the 

expiration  of  the  term,  without  any  feult  on  the  part  of  the 

employer,  the  former  may  recover  the  value  of  the  services 

performed,  as  upon  a  qriantum  meruit^  without  showing  that 

Vol.  XXXIX. — 25 

Digitized  byVjOOQlC 


886  SUPREME  COURT  OF  IOWA, 

Byeriee  v.  Mendel. 

he  left  the  service  of  his  employer  for  good  cause.  But,  in 
such  a  case,  if  the  contract  is  broken  by  the  fault  of  the  party 
employed  after  part  performance,  the  employer  may  set  up  in 
defense  the  breach  of  the  contract  for  the  purpose  of  reducing 
the  damages,  or  showing  that  nothing  is  due,  and  to  deduct 
what  it  will  reasonably  cost  to  procure  a  completion  of  the 
whole  service,  as  well  as  any  damages  sustained  by  reason  of 
the  non-fulfillment  of  the  contract. 

In  Cortoin  v,  Wallace^  17  Iowa,  374,  it  was  held  that  in  an 
action  to  recover  the  reasonable  value  for  materials  furnished, 
and  labor  performed  under  a  special  contract,  the  measure  of 
recovery  is  the  contract  price,  less  the  payments  made  thereon, 
if  any,  and  the  damages  sustained  by  reason  of  the  non-per- 
formance thereof.  The  court  in  that  case  says:  ^*  Although  the 
plaintiff  had  sued  for  the  value  and  price  of  his  work  and 
material,  as  upon  a  quantum  valebat^  yet  the  court  and  jury 
were  shut  up  to  the  measure  of  damages  fixed  by  the  parties 
themselves  id^he  written  contract; "  and,  further,  that  the  jury 
were  "  pronely  instructed  by  the  court,  that,  in  fixing  the 
value  of  |»e  Wjor  and  materials  furnished,  they  were  to  be 
governed  by  the  contract  price.^^  McClay  v.  Hedge^  18  Iowa, 
66,  68,  is  to  the  same  effect. 

The  petition  states  the  contract  and  seeks  to  recover  the 
reasonable  value  of  the  service  performed  by  his  son  under 

4  :  — -:    this  contract.     This  he  may  do,  but  under  the  case 

covery.  of  CoTwin  V.  Wallace^  aupra^  the  measure  of  his 

recovery  is  confined  to  the  price  agreed  upon  by  the  parties, 
under  the  contract  as  proved  on  the  trial,  and  the  defendants 
are  entitled  to  set-off  the  damages  sustained  by  reason  of  the 
non-performance  of  the  agreement.  If  the  contract,  as  alleged 
by  the  defendants,  is  proved  by  the  testimony  of  the  plaintiff, 
his  recover}^  must  be  measured  by  its  terms  after  deducting 
the  damages,  if  any,  which  the  defendants  have  suffered  by 
reason  of  its  non-fulfillment.  Of  course  the  right  of  the  defend- 
ants to  recover  damages  at  all,  must  rest  upon  the  fisust  that 
the  plaintiff's  son  quit  their  service  befti*e  the  expiration  of 
the  term  thereof,  without  their  fault.  Pixler  v.  NichoU^ 
supra. 
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The  judgment  of  the  court  below  will  be  reversed.  Appel- 
lants having  made  unnecessary  costs  by  printing  questions  to, 
and  answers  of  witnesses  in  full,  there  will  be  but  twenty 
pages  of  the  abstract  taxed  in  their  favor. 

Reversed. 


The  State  v,  Jordan.  I  fle  tn 

30   887 

I.  Criminal  Law :    indictmbnt:    kuisanob.    An  indictment  for  nnia-  ^^^  W4 

ance,  which  aUegfes  the  keepiilg  of  intoxicating  liquors  with  intent  to  39  387 

sell  the  same,  is  good  without  the  allegation  that  they  were  kept  in  vio-  ^'^    ^f 
lation  of  law.    Following  The  State  v,  Collins,  11  Iowa,  141. 

2, :    KxnsAKCB:    penalty  for  kkeping:     imprisonment.    One 

committed  under  Sec.  4092  of  the  Code  may  be  imprisoned  until  the 
fine  is  paid,  but  the  power  of  the  court  to  direct  imprisonment  is  limited 
to  one  day  for  every  three  and  one-third  dollars  gf  the  fine  (Code,  Sec. 
4509),  and  the  defendant  is  not  entitled  to  credit  on  the  judgment 
therefor.  If  he  is  sentenced  to  labor,  he  is  entitied  to  a  credit  of  one 
doUar  and  a  half  a  day  on  the  judgment  (Code,  Sec  4736).  A  sentence 
of  imprisonment  until  fine  and  costs  are  paid  by  labor,  at  the  rate  of  a 
dollar  and  a  half  a  day,  was  held  erroneous. 

Appeal  from    Wapello  District  Court. 

Friday,  September  25. 

The  defendant  was  indicted  for  keeping  a  nuisance;  he 
pleaded  guilty  and  was  fined  five  hundred  dollars,  and  ordered 
oonfined  at  hard  labor  until  said  fine  and  costs  are  paid,  said 
labor  to  be  performed  in  or  out  of  jail  utider  the  direction  of 
the  sheriff  of  said  county.    The  defendant  appeals. 

Eendershott  <fe  Burton  and  John  Gibbons^  for  appellant 

M.  E,  CtUts^  Attorney  General^  for  the  State, 

C01.E,  J. — I.  The  indictment  is  as  follows:  "  The  grand 
jury  of  the  county  of  Wapello,  in  the  name  and  by  the 
authority  of  the  State  of  Iowa,  accuse  Kinsey  Jordan  of  the 
^me  of  nuisance,  committed  as  follows:    The  said  defendant 


Digitized  byVjOOQlC 


388  SUPREME  COURT  OF  IOWA, 

The  State  t.  Jordan. 

in  the  State  of  Iowa,  on  the  first  day  of  May,  A.  D.,  1873,  iu 
the  county  aforesaid,  did  then  and  there  keep  a  certain  hoaee 
in  which  he  then  and  there  kept  for  sale  and  sold  intoxi- 
cating liquors." 

It  was  held  by  this  court  in  The  Stale  v.  Collinft^  11  Iowa, 
141,  that  an  indictment  for  nuisance  is  good,  if  it  contains  an 
I.  cBiMiNAL  allegation  of /*  keeping  intoxicating  liquors  with 
ment:*m^-'  i^itent  to  scU  the  same,  without  adding  that  they 
ance.  Mvev^  SO  kept  in  violation  of  law.     *     *     *     * 

The  keeping  of  intoxicating  liquors  for  sale,  within  the  State, 
is  unlawful  of  itself,  unless  the  party  thus  keeping  and  offer- 
ing to  sell  is  specially  authorized  to  sell  the  same.  And  such 
authority  need  not  be  negatived  in  the  indictment.  The 
State  V,  Beneke^  9  Iowa,  203."  This  indictment  charges  the 
actual  sale,  under  Code,  Sec.  1540,  and  this  stands  in  the  place 
of  keeping  with  intent  to  sell,  under  Sec.  1641.  If  it  was  an 
information  for  selling,  it  would  be  necessary  to  state  the 
name  of  the  person  to  whom  sold.  The  State  v.  Allen^  33 
Iowa,  491.  But  in  an  indictment  for  nuisance,  this  is  not  nec- 
essaiy.  If  the  question  was  res  irUegra^  the  writer  hereof 
might  not  hold  as  was  done  in  Th^  State  v.  Collins,  supra. 

It  is  possible  that  the  bias  of  being  counsel  in  that  case  may 
still  remain.  But  we  cannot  hold  this  indictment  insufficient 
without  overruling  that  case.    This  we  cannot  now  do. 

II.  It  is  further  urged  here  that  the  court  erred  in  order- 
ing the  defendant  to  be  confined  at  hard  labor  until  said  fine 
and  costs  are  paid,  at  the  rate  of  one  dollar  and  fifty  cents  per 
day.  This  point  involves  the  proper  construction  of  our 
Code: 

'*  Sec.  4092.  Whoever  is  convicted  of  erecting,  causing  or 
continuing  a  public  or  common  nuisance,  as  described  in  this 
chapter,  or  at  common  law,  when  the  same  has  not  been  mod- 
ified or  repealed  by  statute,  where  no  other  punishment 
therefor  is  specially  provided,  shall  be  punished  by  a  fine  not 
exceeding  one  thousand  dollars,  and  the  court,  with  or  without 
such  fine,  may  order  such  nuisance  to  be  abated,  and  issue  a 
warrant  as  hereinafter  provided. 

^^  Sec.  4509.    A  judgment  that  the  defendant  pay  a  fine  may 
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abo  direct  that  he  be  imprisoned  until  the  fine  be  satisfied, 
speeifying  the  extent  of  the  imprisonment,  which  shall  not 
exceed  one  day  for  every  three  and  one-third  dollars  of  the 
fine. 

'*'  Sec.  4786.  Any  able  bodied  male  person  over  the  age  of 
sixteen  years,  smd  not  over  the  age  of  fifty  years,  now  or  here- 
after  confined  in  any  jail  in  this  State,  nnder  the  judgment  of 
any  court  of  record  or  of  any  other  tribunal  authorized  to 
imprison  for  the  violation  of 'any  law,  ordinance,  or  by-Jaw,  or 
police  regnlation,  may  be  required  to  labor  during  the  whole 
or  part  of  the  time  of  liis  sentence,  as  hereinafter  provided,  and 
such  court  or  other  tribunal,  when  passing  final  judgment  of 
imprisonment,  whether  for  non-payment  of  fine  or  otherwise, 
shall  have  the  power  to  determine,  and  shall  determine, 
whether  such  imprisonment  shall  be  at  hard  labor  or  not 

"Sec  4611.  When  any  person  convicted  of  a  criminal 
offense  is  sentenced  to  pay  a  fine  and  costs  only,  and  stand 
committed  until  sentence  be  perfoimed,  if  the  sentence  be  not 
complied  with  by  payment  of  the  sum  due  within  thirty  days 
next  following,  the  sherifiF  may  liberate  him  from  prison  if 
committed  for  no  other  cause,  and  if  he  be  unable  to  pay  such 
fine  and  costs,  upon  his  giving  his  promissory  note  for  the 
amount  due,  payable  to  the  treasurer  of  the  county  where  he 
was  committed,  on  demand,  with  interest,  accompanied  with 
a  written  schedule  containing  a  true  account  of  all  his  prop- 
erty, of  every  kind,  by  him  signed  and  sworn  to;  which  note 
and  schedule  must  be  by  such  sheriff  delivered  without  delay 
to  the  treasurer  for  the  use  of  the  county." 

Briefly,  and  without  elaboration,  our  construction  of  these 
several  sections  maybe  stated  as  follows:  The  penalty  for 
2. .nuis-  nuisance  is  like  any  other  penalty,  and  iustifies 

ance:  penalty     .  ,  -^     ^.        .  ^      .    •"         ^  J 

for  keeping:  the  Same  Orders  respecting  imprisonment  tor  non- 
ment  payment.    The  next  section  allows  that  a  judg- 

ment for  a  fine  may  direct  imprisonment  till  it  is  paid,  but 
limits  the  power  of  the  court  so  to  imprison,  to  such  time  as 
shall  not  exceed  one  day  for  every  three  and  one- third  dollars 
of  the  fine;  the  court  has  no  power  under  this  section  to  direct 
that  the  party  shall  be  imprisoned  till  the  fine  be  paid  at  one 
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dollar  and  fifty  cents  a  day.  But  it  may,  under  the  next  sec- 
tion, direct  that  the  defendant  be  required  to  labor  daring  his 
imprisonment.  For  such  labor  he  will  be  entitled  to  a  credit, 
under  Sec.  4741,  upon  the  judgment  for  one  dollar  and  fifty 
cents  for  each  day.  He  is  entitled  to  no  credit  upon  the  judg- 
ment for  the  three  and  one-third  dollars  mentioned  in  Sec 
4509;  tliat  only  serves  to  measure  the  duration  of  his  impris- 
onment. But  when  he  has  been  imprisoned  thirty  days,  and 
then  makes  the  schedule  and  gives  his  note,  under  Sec.  4611, 
he  is  entitled  to  have  the  judgment  satisfied.  The  State  v. 
Van  Vleetj  23  Iowa,  168;  Polk  County  v.  Hierby  37  Iowa, 
351.  As  to  the  validity,  or  effect  if  valid,  of  the  last  part  of 
Sec.  4741,  denying  the  benefit  of  Sec.  4611  to  poor  convicts, 
if,  in  the  opinion  of  the  sheriff,  they  are  able  to  satisfy  the 
judgment  by  labor,  we  are  not  called  upon  to  determine. 

It  follows  from  this  view  that  the  court  erred  in  directing 
the  in^prisonment  until  the  fine  and  costs  are  paid  by  the  labor 
at  the  rate  of  one  dollar  and  fifty  cents  per  day.  It  will  be  so 
modified  as  to  limit  the  time  of  imprisonment  to  one  day  for 
every  three  and  one-third  dollars  of  the  fine;  that  the  defend- 
ant be  required  to  labor  during  the  time  of  his  imprisonment 
and  that  he  be  credited  upon  the  judgment  for  such  labor,  at 
the  rate  of  one  dollar  and  fifty  cents  per  day.  With  this 
modification,  the  judgment  will  be,  at  the  costs  of  the  appellee, 

Affirmed. 


BlMTTON  BT  AL.  V.  ThB  CeNTBAL  R.  R.  Co.  ET  AL. 

1.  Fraotioe  in  the  Supreme  Court:    equity.    Upon  the  i^peal  (€ 

an  equity  cause,  tried  below  by  the  first  method  and  triable  de  novom 
the  Supreme  Court,  the  court  must  be  satisfied  that  it  has  an  abstract 
of  all  the  evidence. 

2.  :    :  ABSTRACT.    Appellant^s  abstract  ehould  state  that  it 

is  an  abstract  of  all  the  evidence,  and  if  this  statement  is  not  contro- 
verted it  will  be  accepted  as  true;  if  controverted,  appellant  should  fur- 
nish an  abstract  of  the  certificate  of  the  derk  or  judge  showing  what 
evidence  was  used  in  the  trial  below. 
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Appeal  from  Marshall  District  Court. 
Friday,  Seftembsb  25. 

This  is  a  suit  in  equity  brought  by  the  plaintiffs,  Britton 
and  two  others,  for  themselves  and  others,  too  numerous  to 
name,  to  enjoin  the  collection  of  a  tax  voted  by  the  township 
of  Marshall,  in  aid  of  the  Central  Railroad  of  Iowa.  A  pre- 
liminary injunction  was  granted,  ex  parte.  The  answers  of 
the  defendants,  The  Central  Railroad  Company,  the  county 
treasurer,  and  others,  were  mainly  in  denial  of  the  allegations 
of  the  petition.  The  issues  of  fact  thus  made  were  tried  by 
the  first  method,  and  found  for  the  defendants,  and  the  peti- 
tion was  dismissed  absolutely.    The  plaintiffs  appeal. 

/.  M.  Preston,  <&  Sony  for  appellants. 

^rown  €&  SearSy  for  appellees. 

Cole,  J. — This  is  a  suit  in  equity,  properly  triable  and  was 
tried  by  the  first  method  of  trying  equity  issues.  On  the 
1.  FBACTioa  appeal  to  this  court  it  is  to  be  tried,  de  novOj 
premeooukt:  ^pon  the  evidence;  and,  of  course,  in  such  cases 
equity.  ^^  must  have  all  the  evidence  used  in  the  trial 

below,  and  none  other.  In  this  case  we  have  nothing  what- 
ever to  show  that  we  have  all  the  evidence.  The  counsel  for 
appellants  do  not  even  state  or  claim  in  their  abstract  that  it 
is  an  abstract  of  all  the  evidence;  while  the  counsel  fot 
appellees  affirm  that  it  is  not  an  abstract  of  all,  and  insist 
upon  that  point  here.  There  is  contained  in  the  abstract  a 
statement  of  an  agreement  by  counsel,  made  before  the  trial 
below,  that  either  party  might  (upon  the  argument)  read  as 
evidence  copies  of  any  records  applicable  to  the  issues.  No 
such  records  are  afterwards  referred  to  in  the  abstract,  nor  is 
it  stated  that  none  such  were  used. 

Counsel  for  appellant*  should  at  least  state  that  they  have 
furnished  an  abstract  of  all  the  evidence.     If  this  is  not  prop- 

^ .  erly  controverted,  it  will  be  accepted  as  true.     If 

**>*^**<^^*  it  is  thus  controverted,  then  appellant  should  fur- 
nish an  abstract  of  the  certificate  of  the  clerk  or  judge, 
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showing  what  evidence  was  used  in  the  trial  below,  and  if  the 
abstract  furnished  covers  it  all,  it  will  be  accepted,  unless  an 
amended  or  controverting  abstract  is  furnished  by  the  other 
party. 

Because  we  have  notliing  to  show  that  we  have  an  abstract 
of  all  the  evidence  used  on  the  trial  below,  the  judgment 
must  be 

.Ajn^XRHED. 


Davis  &  Co.  v.  Cobban. 


Contraot:  condition  prbcedbnt.  In  a  written  instniment,  by  the 
terms  of  which  the  obligor  became  bound  to  pay  a  certain  sum  of 
money  to  a  railroad  company  when  the  road  was  completed  and 
the  cars  running*  between  designated  points,  tiie  words,  "The  road 
to  be  finished  by  Septembar  1,  1872/*  were  held  not  to  imply  a  condi- 
tion precedent.  The  obligor  was  not  released  from  payment  by  the 
fact  that  the  road  was  not  completed  at  the  time  fixed  in  the  instru- 
ment. 

Appeal  from  Linn  District  Court. 
Fbidat,  Septembbb  25. 

#  Action  upon  an  instrument  in  writing,  to-wit:  "  $212.50. 
For  the  purpose  of  aiding  in  the  construction  of  the  Sabula, 
Ackley  &  Dakota  Railroad,  from  Sabula,  Iowa,  to  Marion,  in 
Linn  county,  Iowa,  as  well  as  for  vahie  received,  I  promise  to 
pay  said  Sabula,  Ackley  &  Dakota  Kailroad  Company,  the 
sum  of  two  hundred  and  twelve  and  fifty  one-hundredths dol- 
lars, the  same  to  be  paid  when  said  road  is  completed  and  the 
cars  running  on  the  same  from  Sabula  to  a  depot  to  be  con- 
structed .  by  said  company'  at  Marion,  Iowa,  and  not  before, 
with  ten  per  cent,  interest  from  the  time  the  cars  on  said  road 
shall  so  run  to  said  depot  until  paid.  The  road  to  be  finished 
by  September  1,  1872,  to  Marion.  Dated  this  24th  day  of 
June,  A.  D.  1871."    This  was  duly  signed  by  the  defendant. 
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The  plaintiff  also  avers  that  the  company  have  built  and  com- 
pleted  said  railroad  from  Sabula  to  a  depot  constructed  by  said 
company  at  Marion ;  that  said  road  vras  completed  and  the  cars 
running  from  Sabnla  to  said  Marion  on  the  22d  day  of  Decem- 
ber, 1872,  and  that  plaintiffs  have  fully  performed  the  condi- 
tions of  said  contract,  whereby  the  same  became  due  and  pay- 
able December  22, 1872;  that  said  contract  is  now  the  property 
of  plaintiffs,  and  they  ask  for  judgment,  etc. 

The  defendant  demurred  to  the  petition,  because  it  shows 
that  the  road  was  not  completed  and  the  cars  running  till 
December  22,  1872,  while  the  writing  sued  on  shows  that  it 
was  to  be  so  completed  on  September  1,  1872,  as  a  condition 
precedent  to  the  payment  of  the  amount. 

This  demurrer  was  sustained.  The  plaintiffs  excepted  and 
appeal. 

I.  M,  Preston  <&  SoUy  for  appellant. 

Thompson  dsDavis^  for  appellee. 

Cole,  J. — Whether  a  provision  in  a  contract  is  to  be  con- 
stmed  as  a  condition  precedent,  is  often  a  question  of  extreme 
diflBculty.  Tlie  determination  of  the  question  depends  upon 
no  particular  form  of  words,  but  upon  the  intention  of  the 
parties  to  be  gathei*ed  from  the  language  of  the  entire  instru- 
ment. Conceding  that  there  may  be  well  grounded  doubts  of 
the  correctness  of  our  conclusion,  yet  our  best  judgment  is,* 
that  the  time  fixed  for  the  completion  of  the  road  was  not 
intended  as  a  condition  precedent.  If  the  last  sentence  had 
been  preceded  by  the  word  "  provided,"  so  that  the  note  had 
read,  ''provided  the  road  be  finished  by  September  1,  1872," 
it  would  probably  have  le^d  us  to  a  different  conclusion.  This 
word  is  the  distinguishing  feature  between  this  case  and  the 
cases  of  The  B.  dh  M.  R.  R.  Oo.  v.  Boestler^  16  Iowa,  555,  and 
Thompson  v.  Oliver^  18  Iowa,  417;  see  also,  Stanford  w. 
Greene  County^  18  Iowa,  218.  The  addition  of  the  word 
"  provided,"  as  suggested,  would  manifest  the  intent  to  make 
the  time  fixed  for  completion,  a  condition  precedent.  This 
conclusion  is  more  equitable  than  the  other,  which  would 
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operate  as  a  kind  of  forfeiture.  Under  this  view  the  defendant 
may  recoup  any  damages  resulting  to  him  from  the  delay  in 
completion.    Thereby  substantial  justice  is  effectuated. 

Eeveesed. 


In  Be  Jobdan. 

1.  Criminal  law :  discharge  of  poob  contict.    Where  one,  convicted 

of  keeping  a  nuisance  and  sentenced  to  pay  a  fine,  was  ordered  to  be 
imprisoned  at  hard  labor  until  the  same  was  paid,  and  at  the  expiration 
of  thirty  days,  no  work  being  furnished  him,  he  executed  his  note  for 
the  fine  and  costs,  and  made  a  schedule  of  his  property  as  provided  in 
Sec.  4611,  of  the  Code:  Held,  that  he  was  entitled  to  be  discharged 
from  custody. 

2.  :  :  PLEADING.    If  a  sheriff,  in  his  answer  in  a  habeas  corpus 

proceeding  for  the  discharge  of  a  prisoner  under  sentence  to  be  detained 
until  a  fine  is  paid,  admits  facts  entitling  him  to  the  discharge  under 
Sec.  4741  of  the  Code,  he  is  not  deprived  of  the  right  to  be  discharged 
by  the  filing  of  a  substituted  answer,  averring  that,  in  the  opinion  of  the 
sheriff,  the  judgment  may  be  satisfied  by  the  labor  of  the  prisoner. 

Appeal  from,  Wapello  Cirouit  Court, 

Fkiday,  Septembeb  25. 

Application  to  be  disohabged,  on  habeas  oobpus,  from 
iMPBisoNMBNT  IN  THE  oouNTT  JAIL.  On  a  hearing  before  the 
court  the  applicant  was  remanded,  from  which  order  he  appeals. 
The  facts  of  the  case  are  stated  in  the  opinion. 

HcnderaJiotty  Burton  and  Gibbons^  for  appellant. 

M.  E.  Cv^tSy  Attorney  General^  and  J/".  H.  Jonea^  District 
Attorney y  for  the  State. 

MnxEB.  Ch.  J. — ^The  appellant  complains  that  he  is  illegally 

restrained  of  his  liberty,  by  the  sheriff  of  Wapello  county  in 

1  CRIMINAL    *^®  i*^^  ^^  ^^^  county,  and  he  shows  in  his  peti- 

chargeofpoor  *^^^  ^^*^  ^^  *^®  January  term  1874,  of  the  District 

convict  Court  in  that  county  he  was  adjudged   guilty, 

under  ai^  indictment  for  nuisance,  and  was  fined  in  the  sum  of 
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five  hondred  dollars;  that,  in  default  of  payment  of  said  fine, 
he  was  committed  to  the  jail  of  the  county;  that  he  has  been 
continuously  confined  for  a  period  of  thirty  days,  and,  since 
the  expiration  of  that  period,  he  executed  and  delivered  to  the 
sheriff  of  the  county,  his  promissory  note  for  the  fine  and 
costs  unpaid,  together  with  a  sworn  schedule  of  his  property 
of  every  kind  whatever,  as  provided  by  section  4611  of  the 
Code;  that,  notwithstanding  these  facts,  the  sheriff  still  retains 
the  petitioner  in  custody  in  said  jail. 

The  petition  also  shows  that  the  legality  of  the  imprison- 
ment had  not  been  adjudged  upon  in  a  prior  proceeding  of  this 
character,  and  that  an  application  for  the.  writ  of  habeas  cor- 
pus had  not  been  refused  by  any  court  or  judge.  It  was  duly 
sworn  to  and  had  attached  thereto  the  warrant  of  commitment 
upon  which  he  was  held  in  custody.  This  warrant  recites  the 
iacts  of  the  appellant's  conviction;  that  he  was  adjudged  to 
pay  a  fine  of  five  hundred  dollars  and  costs,  and  also  that 
the  "court  made  an  order  that  the  defendant  stand  com- 
mitted  to  the  jail  of  said  county,  and  that  he  be  confined  and 
imprisoned  at  hard  labor,  until  said  fine  and  costs  are  paid,  at 
the  rate  of  one  dollar  and  fil*ty  cents,  ($1.50)  per  day."  The 
warrant  commanded  the  sheriff  to  imprison  appellant  in 
accordance  with  this  order,  and  was  under  the  seal  of  the  court 
and  attested  by  the  clerk. 

The  writ  of  habeas  corpus  was  issued,  upon  which  appellant 
was  brought  before  the  court,  the  sheriff  returning  for  answer 
thereto,  that  he  held  said  Jordan  in  the  county  jail  by  virtue 
of  said  warrant  of  commitment.  He  further  answered  as 
follows;  "Comes  now  the  defendant,  and  for  answer  to  the 
petition  and  writ  of  habeas  corpus  in  above  ca^e,  admits  the 
truth  of  each  allegation  in  the  petition  contained,  with  the 
exception  of  the  allegation  that  petitioner  is  illegally  restrained 
of  his  liberty.  Admits  that  petitioner  is  held  by  him  under 
the  warrant,  the  copy  of  which  is  attached  to  the  petition ; 
that  petitioner  has  been  in  his  custody  as  sheriff  for  thirty 
days,  that  he  has  executed  and  delivered  to  defendant  his 
promissory  note  for  his  unpaid  fine,  together  with  a  sworn 
schedule  of  his  property,  and  in  every  respect  complied  with 
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the  provisions  of  chapter  47,  of  the  Code  of  1873,  for  the 
liberation  of  poor  convicts. 

Defendant  further  states  that,  since  petitioner  has  been  in 
his  custody,  there  has  been  no  work  ftirnished  him,  and  that 
there  is  no  provision  made  by  the  county  of  Wapello  to  fur- 
nish work  for  prisoners,  and  that  defendant  lias  been  and  still 
is  unable  to  furnish  said  work."  The  sheriff  further  states  in 
his  answer  that  he  is  ready  and  willing  to  discharge  the  priso- 
ner if  it  is  lawful  so  to  do,  and  is  willing  to  receive  his  note 
and  the  schedule  of  his  property  as  made,  and  asks  the  court 
to  so  order. 

Afterwards  an  additional  answer  of  the  sheriff  was  filed, 
stating  that  he  is  of  opinion  that  the  judgtnent  cannot  be  sat- 
isfied by  the  labor  of  the  petitioner,  as  provided  by  Chapter  1, 
Title  26,  of  the  Code. 

On  the  next  day  the  sheriff  filed  a  substituted  answer  stat- 
ing the  facts  as  contained  in  his  former  answers,  with  only  these 
changes,  that  in  his  opinion  the  judgment  may  be  satisfied  by 
labor  of  the  defendant  on  the  streets  of  the  city  of  Ottumwa, 
and  the  public  highways  of  the  county,  when  the  weather  will 
permit,  and  denying  that  plaintiff  has  made  a  true  schedule  of 
his  property  as  claimed  in  his  petition.  To  this  substituted 
answer  the  sheriff  annexes  copies  of  the  indictment  and  record 
of  the  conviction. 

Upon  the  filing  of  this  substituted  answer  the  appellant 
made  and  delivered  to  the  sheriff  an  additional  schedule  which 
he  claimed,  and  it  is  not  denied,  to  be  a  complete  schedule  of 
his  propierty  of  all  kinds.  He  pleaded  this  fact  as  an  amend- 
ment to  his  petition. 

It  is  clear  that,  prior  to  the  filing  of  the  substituted  answer 
by  the  sheriff,  the  pleadings  before  the  court  showed  facts 
entitling  appellant  to  be  discharged  from  custody.  He  had 
served  a  term  of  thirty  days  in  the  jail  of  the  county,  and  had 
fully  complied  with  section  4611,  which  provides  for  the  lib- 
eration of  poor  convicts.  Tliese  facts  not  only  entitled  him  to 
his  discharge  merely,  but  their  concurrence  operated  as  a  sat- 
isfaction of  the  judgment.  The  State  of  Iowa  v.  Jordan^  387 
antey  and  cases  cited.    .How  did  the  subsequent  answer  of  the 
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sheriff,  in  which  he  expresses  it  as  his  opinion  that  the  judg- 

^ . .  ment  may  be  paid  by  the  labor  of  the  defendant, 

pieadW  *  affect  the  question?  Section  4736  of  the  Code, 
authorizes  any  court  of  !"ecord  or  other  tribunal  authorized  to 
imprison  for  the  violation  of  any  law,  when  rendering  final 
judgment  of  imprisonment,  "whether  for  non-payment  of  fine 
or  otherwise,"  to  determine  "whether  such  imprisonment 
shall  be  at  hard  labor  or  not."  Section  4741,  among  other 
things,  provides  that  "  no  person  shall  be  entitled  to  the  ben- 
efit of  the  law  providing  for  the  liberation  of  poor  convicts^ 
if,  in  the  opinion  of  the  sheriff,  the  judgment  may  be  satisfied 
by  the  labor"  of  the  person  imprisoned.  "Waiving  any  ques- 
tion as  to  the  validity  of  this  provision,  professing  to  confer 
upon  the  sheriff  the  power  to  decide,  whether  or  not  a  prisoner 
in  his  custody  shall  be  entitled  to  liberation  from  imprison- 
ment a(^cording  to  law,  we  think  that,  the  sheriff  having  clearly 
shown  by  his  answers,  not  only  that  in  his  opinion  the  judg- 
ment could  not  be  satisfied  by  the  labor  of  the  prisoner,  but 
&ct8  also  establishing  the  correctness  of  his  opinion,  appel- 
lant was  then  clearly  entitled  to  be  discharged  from  custody, 
and  the  subsequent  change  in  the  opinion  of  the  sheriff  can- 
not, under  the  facts  of  the  case,  operate  to  deny  the  prisoner 
of  this  right.  The  order  of  the  court  below  remanding  the 
appellant  >vill  be 

Eeveeskd* 


Judd  v.  Febouson. 


Appeal:  vb.om.  ak  ordeb  in  chambers.  Prior  to  the  taking  e^ect  of 
the  Code,  an  appeal  was  not  allowed  from  the  order  of  a  judge,  made 
in  chambers. 

Appeal  from  Floyd  Circuit  Cowrt. 

Frtoay,  September  25. 

This  is  a  suit  in  equity  by  the  plaintiff,  a  member  of  the 
firm  of  Judd,  Stowe  &  Co.;  to  enjoin  the  sale  of  a  horse^  alleged 
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to  be  the  property  of  the  firm,  which  the  defendant  had  seized 
and  was  about  to  sell  under  execution  against  J.  M.  Stowe, 
another  member  of  the  firm.  An  application  for  an  injunc- 
tion was  made  August  5,  1873,  to  Hon.  Robert  G.  Reiniger, 
Circuit  Judge  of  the  twelfth  judicial  district,  at  his  chambers, 
and  was  refused.  The  plaintiff  appealed  from  the  order  refus- 
ing the  injunction;  the  notice  of  appeal  was  duly  served  on 
the  defendant  and  the  clerk,  August  16,  1873. 

Boulton  dk  Duncan^  foi*  appellant 

Pratt  <&  Root,  for  appellee. 

Cole,  J. — This  appeal  is  from  an  order  by  a  circuit  judge, 
at  his  chambers,  made  before  the  Code  took  effect.  No  appeal 
was  allowed  from  such  orders  under  the  Revision  of  1860,  or 
prior  to  the  taking  effect  of  the  Code  of  1873,  which  was  Sep- 
tember, 1, 1873.  See  Cumraingsv.  The  D,  <6  W.  R.  Co.  et  al.^ 
36  Iowa,  173;  The  City  of  DavenpoH  v.  The  D.  <&  St.  Paul 
R,  Co.,  37  Id,  624,  and  cases  there  cited.  The  appeal  must 
therefore  be 

DisiassBD. 


Bowman  v.  Davis  et  al. 


Judicial  sale:  sheriff's  deed:  equitt.  The  possession  of  a  sherifp's 
deed  executed  upon  the  statement  of  the  grantee's  assignor,  that  he 
owned  the  certificate  of  sale  but  had  lost  or  mislaid  it,  will  not  condude 
the  real  holder  of  the  certificate.  When  the  equities  are  with  the 
latter,  and  the  deed  executed  by  the  sheriff  is  unauthorized,  it  will  be 
set  aside. 

•     Appeal  from  Clayton  District  Court. 

Fbiday,  Septembeb  25. 

This  is  a  suit  in  equity  to  require  James  Davis,  as  sheriff  of 
Clayton  county,  to  make  a  deed  pursuant  to  a  certificate  of  sale 
given  by  him  upon  a  sale  under  execution;  and  to  cancel  a 
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former  deed  made  by  him  to  the  defendant,  Gteorge  J.  Brown, 
and  a  conveyance  by  Brown  to  the  defendants,  William  and 
John  Flemming.  The  whole  case  turns  upon  the  single  ques- 
tion of  the  ownership  of  the  certificate.  The  trial  was  by  the 
first  method,  and  judgment  was  rendered  for  the  defendants. 
The  plaintiff  appeals. 

A,  J,  Jordan  &  Elijah  Odell^  for  appellant. 

Noble^  Hatch  <&  Erese,  for  appellees. 

George  J.  Brown,  pro  se,  appellee. 

Cole,  J. — This  case  is  triable  here  de  novo  upon  the  evi-r 
dence.  It  involves  a  single  question  of  fact,  to-wit:  who  owns 
the  sheriff's  certificate  of  sale  to  the  lots  in  controversy.  The 
plaintiff  asserts  his  ownership,  and  the  defendants,  Davis  and 
the  Flemmings,  aver  the  ownership  to  have  been  in  George  J. 
Brown,  at  the  time  the  sheriff's  deed  was  made  to  him,  and 
when  he  conveyed  to  the  Flemmings.  The  testimony  may  be 
summed  as  follows: 

The  plaintiff  shows  that  the  lots  in  controversy,  lots  6,  6,  7, 
8,  in  block  19  of  North  McGregor,  were  duly  sold  at  sheriff's 
sale,  January  28,  1863,  and  were  bid  off  by  Updegraff  in  trust 
for  Jedediah  Brown,  the  father  of  George  J.  Brown,  and  the 
usual  certificate  of  sale  was  made  and  delivered  to  Updegraff. 
Updegraff  assigned  the  certificate  to  Jedediah  Brown,  Febru- 
ary  29,  1863.  In  December,  1864,  Jedediah  Brown  made  an 
assignment  upon  said  certificate,  but  blank  as  to  the  assignee, 
and  left  it  in  the  hands  of  Updegraff.  How  it  passed  out  of 
his  hands  is  not  shown.  But  the  plaintiff  testifies  that  he 
purchased  it  of  Jedediah  Brown  for  $250,  and  paid  him  for  it 
by  a  settlement  between  himself  and  said  Brown  as  partners, 
and  that  said  Brown  wrote  plaintiff's  name  in  the  blank  space 
in  the  assignment,  before  written  and  then  on  it,  and  handed 
it  to  plaintiff. 

The  original  paper  shows  that  the  name  first  written  in  the 
blank  space  of  the  assignment  has  been  erased,  and  a  name 
afterwards  written  therein.    This  the  plaintiff  explains  in  his 
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evidence  by  testifying  that  in  1869,  he  had  George  J.  Brown 
in  his  employment,  and  on  a  certain  day  he  found  him  erasing 
plaintiff's  name  from  the  assignment,  and  on  so  doing,  directed 
him  to  re-write  plaintiff's  name  therein,  and  he  did  so;  and 
that  this  occurred  in  the  presence  of  Thos.  Owen  and  A.  S. 
Smith,  and  perhaps  others. 

The  defendants  introduce  the  testimony  of  Updegraff,  Wil- 
liam Flemming,  McCraney  and  Hoxsie,  each  of  whom  testifies 
that  he  saw  the  certificate  before  the  erasure,  and  that  it  then 
had  the  name  of  George  J.  Brown,  written  in  the  original 
blank  space  in  the  assignment;  and  also  the  testimony  of  Duff 
that  he  had  seen  and  examined  the  assignment  and  erasure, 
and  that  he  could  trace  some  of  the  letters  of  George  J. 
Brown's  name  as  still  remaining  after  the  erasure,  and  upon 
the  instrument  as  it  now  appears.  The  defendants  further 
show  that  the  defendants,  Flemmings,  first  leased  the  lots  of 
George  J.  Brown,  in  1866  or  1867,  and  that  in  1867  they  saw 
the  certificate  in  the  hands  or  possession  of  George  J.  Brown; 
that  afterwards  and  in  1867,  the  defendants,  Flemmings,  pur- 
chased the  lots  of  George  at  $900,  and  paid  $300  cash  and 
gave  two  notes  for  $300  each.  It  is  also  shown  that  in  1867, 
and  probably  before  the  sale  to  Flemmings,  the  defendant, 
Davis,  as  sheriff,  conveyed  the  lots  to  George  J.  Brown,  that 
George,  at  the  time  did  not  have  the  certificate,  but  said  it 
was  lost  or  mislaid,  and  the  sheriff  thereupon  told  him  that  he 
could  probably  prepare  the  deed  from  the  sheriff's  return  of 
the  sale.  A  deed  was  prepared  by  George  J.  Brown  and  the 
sheriff  signed  it;  this  deed  was  recorded  May  4,  1867,  and  the 
one  by  George  to  the  Flemmings  was  recorded  July  22,  1868. 
The  plaintiff  presented  the  certificate  to  the  sheriff,  tendered 
the  fee  and  demanded  a  deed  before  bringing  this  action,  which 
was  commenced  August  29,  1872. 

The  plaintiff  then  called  George  J.  Brown,  the  defendant, 
who  testified  that  he  thought  at  one  tim^  from  what  his  father, 
Jedediah  Brown,  said  that  he  intended  to  give  the  certificate 
to  him,  (the  witness  George,)  but  he  never  did;  that  his  name 
was  never  written  in  the  assignment;  that  he  knows  his  father's 
hand  writing,  and  the  first  name  that  was  written  in  the  blanlc 
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space  of  the  assignment  was  J.  A.  Bowman,  and  it  was  writ- 
ten there  by  his  father,  Jedediah  Brown;  that  while  he  was  in 
Bowman's  employment,  he  foand  the  certificate  among  Bow. 
man's  papers  and  took  it  and  was  erasing  Bowman's  name, 
when  he  came  in  and  said,  ^^George,  what  are  yon  doing,  I 
want  yon  tore-write  my  name  in  that  certificate,"  and  witness 
did  so.  That  he  did  have  the  certificate  in  his  possession 
sometime  in  the  fall  of  1866,  bnt  the  only  paper  he  ever 
showed  the  Flemmings  was  the  sheriff's  deed,  and  that  he  did 
not  have  the  certificate,  or  know  where  it  was  when  the  deed 
was  made  to  him;  that  he  sold  the  lots  to  Flemmings  suppos- 
ing his  father  intended  to  give  them  to  him. 

The  plaintiff  also  introduced  A.  S.  Smith,  who  testified  to 
the  facts  respecting  the  erasure  substantially  as.stated  by  the 
plaintiff  and  by  George  J .  Brown,  and  further,  that  George 
then  said  that  he  '^  had  sold  the  lots  to  some  men  in  McGregor 
and,  in  order  to  make  the  title  good,  must  have  the  certificate 
and  put  his  name  in  the  assignment;  "  and  also,  that  Bowman 
and  Greorge  had  some  hard  words,  and  it  ended  in  the  writing 
by  George  of  Bowman's  name  in  the  place  where  the  erasing 
had  been  done.  The  Flemmings  paid  the  taxes  for  1867  to 
1871  inclusive. 

This  is  substantially  all  the  testimony.  It  does  not  make 
a  case  free  from  doubt.  That  plaintiff  bought  the  certificate 
and  paid  for  it,  is  not  controverted  by  the  evidence.  That 
George  J.  Brown  never  paid  anything  for  it,  and  never  bought 
it,  is  equally  uncontroverted  by  the  evidence.  In  view  of  the 
conflict  as  to  the  name  of  George  J.  Brown  ever  being  written 
in  the  assignment,  and  the  character  for  truth  of  none  of  the 
witnesses  being  even  assailed,  it  is  perhaps  more  legitimate  to 
hold  that  defendant's  witnesses  are  more  likely  to  be  mistaken 
in  their  recollection  of  the  name  they  saw,  than  to  hold  that 
the  plaintiff  and  George  J.  Brown  are  guilty  of  perjury^  for 
of  this  they  both  must  be  guilty  if  the  name  of  George  J. 
Brown  was  ever  there.  The  equities  are  with  plaintiff.  The 
lapse  of  time  is  the  strongest  fact  against  him.  The  sheriff's 
deed  was  given  without  authority,  and  is  entitled  to  no  weight. 
And  if  this  was  in  form,  which  it  is  in  practical  effect,  a  eon- 
VoL.  XXXIX. — 26 
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troversy  botween  Bowman  and  the  Flemmings  as  to  whicli  is 
entitled  to  the  sheriff's  deed  upon  the  oertiiieate)  it  would 
seem  that  the  holder  of  the  certificate  who  had  paid  for  it, 
should  have  the  deed,  instead  of  the  party  who  did  not  have 
the  certificate,  and  whose  only  claim  to  it  was  through  another 
who  never  paid  anything  for  it,  and  who  testifies  that  he  never 
had  any  right  to  it. 

Our  conclusion,  therefore,  is,  that  the  plaintiff  is  entitled  to 
the  convejance  from  the  sheriff;  that  the  former  sheriff 's  deed 
to  Brown  and  his  deed  to  Flemmings  be  set  aside;  that  an 
account  be  taken  of  the  taxes  paid  by  defendants  and  ibr  any 
permanent  improvements  made  by  them,  rents  to  be  set  off 
against  the  latter,  and  that  they  be  repaid  and  allowed  a  lien 
llieretbr. 
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TaLLHAN   V.   CoOKE  ET  AL. 

1.  Deed:  delivery  of:  evidence.     Where  a  deed  from  afotherto  a 

son,  in  consideration  of  love  and  aiFection,  was  not  recorded  until  ten 
years  after  its  execution,  and  meanwhile  remained  in  possession  of  the 
father  as  igruardian,  his  testimony  that  he  intended  delivery  at  the  time 
of  execution,  was  held  sufficient  to  establish  the  fact  that  the  title  Uien 
passed  to  the  son. 

2.  Tax  Sale :  right  of  minor  to  redeem.     Sec.  779  of  the  Revision 

confers  upon  minors  the  right  to  redeem  their  lands  sold  for  taxes,  after 
the  deed  is  made. 

Appeal  from  Chkhdsaw  D  strict  Court, 

Friday,  September  25. 

This  is  a  suit  in  equity  to  redeem  certain  lands  sold  for 
taxes,  and  afterwards  conveyed  by  tax  deed  to  the  purchaser. 
The  plaintiff  is  still  a  minor.  The  lands  were  sold  for  taxes, 
April  2,  1862,  and  the  tax  deed  was  made  June  26,  1865,  and 
recorded  the  next  day.  In  September,  1865,  the  purchaser 
sold  and  conveyed  a  part  of  said  lands  to  his  co-defendants.  ^No 
question  is  made  as  to  the  regularity  of  the  tax  sale  and  deed, 
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nor  as  to  the  subsequent  payment  of  taxes  by  the  defendants. 
The  trial  was  by  the  first  method,  and  judgment  was  rendered 
for  the  plaintiff,  allowing  him  to  redeem,  and  adjudging  the 
amount  necessary  to  redeem.    The  defendants  appeal. 

Griffith  <&  Knight  and  Be  Witt  C.  Cram^  for  appellants. 

Noble^  Hatch  <&  Jprese,  for  appellee. 

CoLB,  J. — ^The  testimony  shows,  and  respecting  it  there  is 
no  conflict  or  dispute,  that  the  plaintiff  is  a  minor  and  was 
born  July  23, 1854;  that  the  lands  ih  controversy  were  regu- 
larly patented  to  the  grantees  by  the  government,  October  15, 
1855;  that  the  grantees  or  patentees  duly  sold  and  conveyed 
the  same,  by  deed  of  general  warranty,  to  John  P.  H.  Tallman, 
the  father  of  the  plaintiff,  on  December  10,  1858;  that  on  the 
13th  day  of  December,  1868,  the  father,  in  consideration  of 
love  and  affection,  and  in  the  presence  of  two  witnesses,  duly 
executed  a  conveyance  of  said  lands  to  his  son,  the  plaintiff; 
the  wife  of  the  grantor  and  the  mother  of -the  plaintiff  joined 
in  the  conveyance,  and  it  was  on  the  same  day  duly  acknowl- 
edged by  both  the  grantor  and  his  wife;  the  purpose  of  the 
conveyance  was  to  secure  to  the  son,  an  only  son,  a  valuable 
property  in  the  future,  a  permanent  home  or  estate  in  his 
mature  life;  it  was  not  made  to  injure  any  one,  or  to  avoid 
the  effect  of  the  Iowa  revenue  laws,  or  for  any  other  purpose 
than  to  secure  a  valuable  property  to  the  son.  The  deed,  after 
it  was  duly  executed  and  acknowledged,  was  delivered  to  the 
father,  as  guardian  of  the  plaintiff,  and  by  him  placed  in  his 
safe,  with  other  valuable  papers,  and  has  been  kept  by  him 
since.  Neither  the  deed  by  the  patentees  to  the  father,  nor 
that  by  the  father  to  the  plaintiff,  were  recorded  till  May  23, 
1868,  becatise  the  recorder's  name  was  not  known,  the  location 
of  the  county  seat  was  in  question,  and  because  of  a  dislike 
to  forward  them  by  mail;  they  were  both  kept  till  an  oppor- 
tunity to  deliver  them  by  hand  to  the  recorder  in  person, 
which  was  done  in  May,  1868. 

Upon  these  facts,  the  only  question  made  is  as  to  the 
delivery  of  the  deed,  and  when  did  the  title  pass  to  the  som 
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If  the  title  did  not  pass  till  the  delivery  to  the  recorder  for 
record,  then  the  son  was  not  the  owner  at  the  time  of  the  sale 
of  the  lands  for  taxes,  and  would  have  no  right  to  redeem. 
Burton  v.  Hintrager^  18  Iowa,  848.  But  if  there  was  a 
delivery  of  the  deed  at  the  time  of  its  execution,  so  that  U^ 
title  then  passed,  the  right  of  plaintiff  to  redeem  cannot, 
under  our  then  statute,  be  disputed.    Rev.  1860,  §  779. 

We  agree  with  the  District  Court  that  there  was  a  delivery 
at  the  time  the  conveyance  was  executed  and  acknowledged. 
The  question  of  delivery  is  one  of  intention.  What  acts  are 
sufiicient  to  manifest  an 'intention  to  deliver  a  deed  made  by 
a  father  to  a  son,  or  by  a  grantor  to  an  absent  grantee,  or  one 
incapable  of  acting,  have  frequently  been  adjudicated.  We 
need  not  review  or  even  cite  the  cases  here.  We  ground  our  view 
largely  upon  the  fact  that  the  father  testifies  positively  to  the 
intent  to  deliver  and  to  the  fact  of  delivery,  and  there  is 
nothing  shown  inconsistent  with  this  intent  and  fact;  the 
custody  of  the  deed  by  the  father  is,  under  the  circumstances, 
consistent  with  the.  idea  of  delivery,  and  the  delay  in  record- 
ing, under  all  the  facts  shown,  is  not  inconsistent  with  it 

Affirmed. 


Dayton  v.  Tillotson. 


Assignment :  Li^BiLrrT  of  assionob  :  conbidbratiok.  When  the 
assignor  of  negotiable  paper,  either  by  dehyery  or  indorsement  without 
recourse,  knows  it  to  be  of  no  value,  and  the  assignee  receives  it  in 
ignorance  of  such  fact,  paying  for  it  a  valuable  consideration,  he  may 
recover  from  the  assignor  the  consideration  paid  or  its  reasonable  equiv* 
alent.    Following  Watson  v,  Cheehire,  18  Iowa,  202. 

Appeal  from   Winneshiek  Circuit  Court, 

Friday,  September  25. 

Tffls  action  was  originally  commenced  before  a  justice  of  the 
peace,  to  recover  a  balance  dne  npon  a  promissory  note  for 
fifteen  dollars.    The  defendant  admitted  the  execution  of  the 
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note,  and  alleged  that  it  was  given  under  the  following  cir- 
cnmetances,  to-wit:  the  defendant  sold  plaintiff  a  horse  at 
sixty  dollars,  and  in  payment  plaintiff  Indorsed  without 
Tecoorse,  a  note  for  seventy-five  dollars  on  Andrew-  Johnson 
and  C.  H.  Peterson,  falsely  pretending,  and  npon  which 
defendant  relied,  that  the  not^  was  on  responsible  formers  and 
collectible,  when  it  was  not,  but  was  utterly  worthless,  and 
plaintiff  knew  it;  that  defendant  offered  to  return  the  note  as 
soon  as  he  discovered  the  facts;  that  the  note  sued  on  was 
given  for  the  difference  between  the  note  and  horse.  The 
defendant  asked  judgment  for  the  sixty  dollars.  Beply  in 
denial.  Trial  to  jury  in  Circuit  Court;  verdict  and  judgment 
for  plaintiff.    The  defendant  appeals. 

M.  P.  Hathaway^  for  appellant. 

Morss  <&  Brown,  for  appellee. 

Cole,  J. — ^The  defendant  asked  the  court  to  instruct  the  jury 
as  follows:  "  1.  In  all  cases  where  the  assignor,  whether  by 
delivery  or  indorsement  without  recourse,  of  a  negotiable 
note,  huw8  it  to  be  of  no  value,  and  the  assignee  receives  it 
in  good  faith,  not  aware  of  the  fact,  paying  a  valuable  consid- 
eration of  any  kind,  the  assignor  may  be  compelled  to  repay 
or  return  the  consideration  thus  received."  "  3.  If  you  are 
satisfied  from  the  evidence  that  the  seventy-five  dollar  note 
was  wortKless  when  sold  by  Dayton  to  Tillotson,  and  that 
Dayton  hiew  the  fact  at  the  time  he  sold  sai^  note  to  Tillot- 
son, then  Tillotson  is  entitled  to  recover  in  this  action  what- 
ever the  consideration  paid  was  reasonably  worth."  There 
was  evidence  in  the  case  upon  which  to  base  these  instructions. 
In  the  case  of  Walson  v.  Cheshire,  18  Iowa,  202,  the  doctrine 
of  these  instructions  was  expressly  stated  and  approved.  They 
should,  therefore,  have  been  given ;  and  the  third  given  by  the 
court,  stating  the  contrary  doctrine,  should  not  have  been 
given. 

Revebsed. 
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The  Blaib  Town  Lot  and  Land  Co.  v.  Walkeb. 

ifq_j49,  I   statute  of  Frauds:   conract  to  be  performed  within  a  tear: 

evidencb.  To  exclude  evidence  not  in  writingr  to  prove  n  contcact,  on 
the  ground  that  it  is  not  to  be  performed  within  a  year  from  the  making 
thereof,  the  contract  must  show,  either  by  ezpreBS  terms  or  necessaiy 
implication,  that  its  performance  within  the  year  is  prohibited  or  imiKM- 
sible. 

2. :  promise  to  pay  the  debt  of  another.  Where  the  prom- 
ise to  pay  the  debt  or  disdiarge  the  obligations  of  another  arises  oat  of  a 
new  and  original  consideration  between  the  payer  and  the  debtor,  the 
case  is  not  within  the  statute  of  frauds,  and  the  contract  is  not  required 
to  be  evidenced  in  writing  and  signed  by  the  party  to  be  charged. 


Appeal  from  lAnn  District  Court. 
Friday,  September  25. 

The  plaintiff,  an  Iowa  corporation,  brought  an  action 
against  the  defendant  on  account.  The  defendant  filed  an 
answer,  setting  np  his  defense;  and  also  filed  a  cross-claim, 
consisting  of  three  counts.  The  plaintiff  demurred  to  the 
cross-claim,  and  hereon  arises  the  only  question  made  in  this 
appeal.  The  last  count  of  the  cross-claim  contains  substan- 
tially all  the  matters  to  which  the  demurrer  is  directed,  and 
the  points  decided  are  sufliciently  presented  by  the  averments 
of  the  third  count;  and  in  order  to  abreviate  as  much  as 
practicable,  that  count  only  is  set  out.  The  amount  of  the 
cross^laim  upon  the  three  counts  is  $189,140.00.  The  third 
count  is  as  follows: 

The  defendant,  W.  W.  Walker,  by  way  of  further,  more 
specific  and  other  cross-claim  against  the  plaintiff,  says,  that 
heretofore,  to- wit:  on  or  about  the  1st  day  of  March,  A.  D. 
1866,  and  long  before  the  organization  of  the  plaintiff,  and 
after  the  organization  of  the  Iowa  Eailroad  Contracting  Com- 
pany— of  which  latter  John  I.  Blair  was  the  acting  and  chosen 
president —  and  while  said  Contracting  Company  was  engaged 
in  building  a  railroad  known  as  the  Cedar  Rapids  &  Missouri 
River  Railroad,  from  Cedar  Rapids  to  the  Missouri  River,  in 
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the  State  of  Iowa,  said  John  I.  Blair  for  hiraeelf,  and  for  him- 
self only,  entered  into  a  contract  with  this  defendant,  whereby 
it  was  agreed  by  and  between  said  John  I.  Blair  and  defends 
ant  that  said  Blair  shonld  furnish  and  advance,  from  his  own 
funds,  large  or  the  necessary  sums  of  money  as  the  same  might 
be  needed,  demanded  or  wanted,  for  the  purpose  of  buying 
lands  along  the  line  of  said  proposed  road,  then  in  process  of 
construction;  and  that  this  defendant  should  make  the  proper 
selections,  and  procure  the  possible  donations,  if  any,  and 
make  the  necessary  purchases  of  lauds  in  Iowa  along  the  lind 
of  said  road;  expend  the  monies  in  payment  therefor,  and 
take  the  requisite  conveyances  of  all  such  lands  to  said  John 
I.  Blair,  or  such  person  or  trustee  as  he  (Blair)  might  name 
or  choose,  and  have  the  general  management  of  said  business; 
to  lay  off  and  plat  such  of  said  lands  as  might  then  be  con^ 
sidered  necessary  for  stations  and  town  lots  on  said  road,  and 
sell  said  lots.  That  in  payment  and  consideration  for  such 
services  so  rendered  as  aforesaid,  said  defendant  should  have: 
Ist.  For  all  town  lots  so  laid  off  and  sold  by  him,  or  sold 
from  said  lots  so  laid  off  and  platted  by  defendant,  a  reason- 
able compensation — in  amount  10  per  cent,  to  be  withheld  or 
paid  to  defendant  out  of  said  lots  and  their  proceeds  as  fast 
as  sold,  and  so  long  as  sales  of  said  lots  continued,  and  until 
all  were  sold.  2d. .  Out  of  all  lands  not  actually  platted  and 
laid  off  into  town  lots  and  railroad  stations,  said  Blair,  so  fast 
as  said  lands  were  sold  and  realized  from,  was  to  have  and 
withdraw  first,  the  original  purchase  money  of  each  or  any 
tract  so  sold,  together  with  interest  on.said  money  at  the  rate 
of  7  per  cent  per  annum,  and  any  expenses  attending  said 
original  purchase  really  advanced  by  said  Blair,  and  any  and 
all  taxes,  with  interest  really  advanced  by  said  Blair  upon  any 
such  tract;  that  then  said  Walker  (defendant)  should  have 
one-half  of  the  net  profit,  or  difference  in  the  sale  price  of  said 
tract  or  tracts  of  land,  said  amount  to  be  so  paid  said  defend- 
ant, and  as  fast  as  said  laDds  were  sold,  and  said  defendant  to 
be  interested  in  said  lands  last  aforesaid  to  that  extent.  That 
afterwards,  upon  the  faith  of  said  understanding,  in  strict 
pursuance  thereof,  said  John  I.  Blair  did  advance  to  defendant 
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large  sums  of  ready  money  for  the  purposes  aforesaid,  to-wit: 
in  the  sum  of  $94,920,  and  this  defendant  did  then  select, 
purchase  and  procure  to  bo  conveyed  to  said  Blair  and  others 
named  by  him,  for  him,  large  and  valuable  tracts  of  land,  in 
all  15,980.20  or  more  acres,  along  said  railroad  in  the  State  of 
Iowa,  and  did  pay  therefor  in  the  aggregate  $94,920,  the  out- 
side and  entire  cost  thereof.  That  afterwards,  in  pursuance  of 
said  contract  with  said  Blair,  this  defendant  did  devote  to  and 
lay  oif  about  1,141.22  acres  of  said  lands  in  station  grounds 
for  said  railroad  and  town  lots,  leaving  a  residue  of  said  lands 
in  all  14,838.98  acres,  from  which  defendant  was  entitled  to 
one-half  of  the  net  profits  as  aforesaid.  That  all  of  said  pur« 
chases  and  conveyances  wei*e  perfected  and  made  prior  to 
June,  A.  D.  1871,  and  the  titles  to  said  lands  were  held  by,  or 
in  trust  for,  and  belonged  to  said  John  I.  Blair,  under  said 
arrangement,  until  about  July,  1871.  That  the  plaintiff, 
"The  Blair  Town  Lot  &  Land  Company,"  was  organized 
about  the  20th  day  of  June,  A.  D.  1871.  That  prior  to  the 
organization  thereof,  and  long  before  any  of  the  conveyances, 
hereinafter  referred  to,  to  plaintiff  by  said  Blair  were  made, 
each  and  every  of  the  stockholders  of  plaintiff,  the  members 
of  plaintiff  and  every  one  interested  therein,  had  full,  due  and 
complete  notice  of  the  arrangement  and  agreement  aforesaid 
by  and  between  said  Blair  and  defendant.  That  at  the  time 
of  the  organization  of  said  plaintiff,  and  at  the  time  of  the 
conveyances,  hereinafter  referred  t »,  to  plaintiff  by  Blair,  said 
plaintiff  was  fully  notified  of  said  agreement  and  rights  of 
defendant  in  said  lands,  and  took  conveyances  subject  thereto. 
And  defendant  says  that  afterwards,  on  or  about  the  25th  day 
of  July,  1871,  said  John  I.  Blair,  at  the  request  and  solicita- 
tion of  plaintiff  that  he  convey  his  rights  and  interest  in  all 
said  lands  to  plaintiff,  and  intending  to  convey  said  lands  to 
plaintiff  subject  to  the  rights  of  defendant,  and  in  no  other 
way,  and  upon  the  notice  aforesaid  of  defendant's  rights,  did 
deed  and  make  transfer  of  said  lands  to  plaintiff,  in  all  in 
acres  about  14,838.98,  in  town  lots  about  1,141.22;  and  the 
plaintiff  then  succeeded  said  John  I.  Blair  in  his  relation  to 
defendant  in  said  lands  and  contract  thereabout,  and  did  take 
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his  place  therein,  and  undertake  in  consideration  of  said  con- 
veyances to  carry  out  the  obligations  of  said  Blair  in  the 
premises  of  said  contract;  and  did  then  and  thereby  become 
liable  to  defendant:  Ist,  to  permit  him,  said  defendant,  to 
sell  all  of  said  town  lots  and  pay  him  therefor  ten  per  cent,  of 
1^  proceeds  thereof,  or,  failing  therein,  to  pay  defendant  said 
10  per  cent,  of  said  proceeds  so  fast  as  said  lots  should  be  sold, 
less  the  actual  cost  to  plaintiff  of  the  making  of  said  sales; 
8d,  to  pay  to  defendant  the  one-half  of  the  proceeds  of  sales 
of  snid  lands  (not  laid  off  into  stations  and  town  lots),  less  the 
actual  cost  per  acre,  and  taxes  paid,  with  seven  per  cent,  inter- 
est thereon,  invested  therein  by  said  John  I.  Blair,  so  fast  as 
said  lands  should  be  sold,  and  as  sold. 

And  defendant  says  that  of  said  town  lots  so  laid  off  as 
aforesaid,  and  in  which  defendant  is  interested  as  aforesaid  by 
said  contract,  there  have  already,  from  time  to  time,  to 
August  31st,  1873,  been  sold  and  payment  received  in  large 
numbers  for  the  aggregate  value  and  payment  of  $410,396.04. 

That  the  actual  cost  of  making  said  sales  did  not  exceed 
ii  per  centum,  and  that  on  account  of  said  commissions 
aforesaid  plaintiff  has  refused  and  still  refuses  to  pay  defend- 
ant anything,  and  is  indebted  to  him  in  the.  jast  sum  of 
$35,000.00,  with  6  per  cent,  interest  from  the  date  of  sale. 
That  of  said  lands  said  plaintiff  has  from  time  to  time,  prior 
to  August  Slst,  1873,  sold  and  conveyed  a  large  amount  in 
acres,  in  all  for  an  aggregate  receipt  payment  and  price  of 
$30,000.  That  the  actual  cost  to  said  Blair,  and  the  taxes 
actually  paid  out  on  said  lands  so  sold,  either  paid  by  said 
Blair  or  said  plaintiff,  adding  thereto  seven  per  cent,  interest 
per  annum,  did  not  exceed  $3,000.  That  the  amount  now 
due  defendant  from  plaintiff  by  reason  of  said  contracts,  and 
the  liability  of  plaintiff  thereon,  together  with  six  per  cent, 
interest  from  the  date  of  such  sales,  amounts  to  $100,000,  aris- 
ing  from  sales  prior  to  August  31st,  1873. 

Wherefore,  and  by  reason  of  the  foregoing  premises,  defend- 
ant says  plaintiff  ought  to  be  held  to  account  to  defendant  as 
aforesaid,  claims  there  is  due  him  in  the  aggregate  at  this 


Digitized  byVjOOQlC 


410  SUPREME  COURT  OF  IOWA, 

The  Blmir  Town  Lot  and  Land  Co.  t.  Walker. 

date,  on  said  accounts,  the  sum  of  $100,000,  for  which  he  prayi 
judgment  against  plaintiff,  and  for  costs. 

The  plaintiff  demurs  to  each  of  the  three  cross-claims  filed 
by  defendant  herein,  because  it  appears  upon  the  face  of  each 
of  the  same  that  the  several  contracts  therein  set  out  were  not 
to  be  performed  within  one  year  from  the  time  of  the  making 
the  same,  and  the  said  cross-claims  fail  to  show  that  such  con- 
tracts were  in  writing. 

And  for  further  and  other  cause  of  demurrer  to  each  of  said 
cross-claims,  plaintiff  says  that  the  defendant  seeks  to  hold 
plaintiff  liable  for  the  debt  and  default  of  John  I.  Blair  upon 
contracts  made  between  said  Blair  and  defendant,  and  said 
cross-claims  nowhere  show  that  the  undertaking  on  plaintiff's 
part  was  or  is  in  writing  signed  by  plaintiff,  nor  do  the  same 
show  that  John  I.  Blair  has  been  discharged  from  liability  on 
said  contracts.    Wherefore  plaintiff*  prays  judgment,  etc 

This  demurrer  was  sustained.  The  defendant  appeals,  and 
assigns  this  ruling  as  error.  • 

Preston  dk  Son,  Thos.  Corbett,  and  Boat  A  Jackson^  for 
appellant. 

JF.  S.  Bailey  and  JV^.  Jf.  Hubbard^  for  appellee. 

Cole,  J. — I.  The  first  question  made  by  the  demurrer  is, 
whether  the  contract,  upon  whicli  the  cross  claim  is  based, 
comes  within  our  statute  of  frauds,  which  provides,  Eev.,  Sec 
4006-7,  subdivision  5,  that  no  evidence  is  competent,  unless 
in  writing,  of  a  contract  "  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof."  Code  of  1873,  Sec.  3663-4> 
is  the  same,  and  the  language  is  almost  identical  with  the 
original  statute  of  frauds  of  29  Car.  II.  The  authorities  upon 
the  question  are  not  in  perfect  harmony,  so  &r  at  least  as 
respects  their  language  or  form  of  expression.  The  leading 
case  of  Peter  v.  Compton^  Skinner,  353,  s.  c.  1  Smith's  L.  C, 
143,  was  decided  within  a  few  years  after  the  enactment  of  the 
original  statute  of  29  Car.  II.,  and  is  stated  in  the  head  note 
as  follows:  "'An  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof  means,  in  the  stat« 
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Qte  of  frauds,  an  agreement  which  appears  from  its  terms  to 
be  mcapaile  of  performance  within  the  year.''  While  the 
language  of  the  report  is:  *' Where  it  appears  by  the  tenor 
of  the  agreement  that  it  is  to  be  performed  after  the  year, 
there  a  note  (in  writing)  is  necessary;  otherwise  not."  Again 
it  is  said,  per  Denison,  J.,  in  teuton  v.  Emblera,  3  Burr,  1278, 
^  e.  1  Wm.  Blackstone,  353,  ^^  the  statute  of  frauds  plainly 
means  an  agreement  not  to  be  performed  within  the  space  of 
a  year,  and  expressly  and  specifically  so  agreed;  it  does  not 
extend  to  case?  where  the  thing  Tnay  be  performed  within  the 
year."  And  the  learned  annotator  of  the  American  cases,  in 
iis  notes  to  Peter  v.  Compto^nj  1  Smith's  L.  C,  143,  saysi 
"But  the  statute  will  not  apply,  when  the  contract  can,  by 
any  possibility,  be  fulfilled  or  completed  in  the  space  of  a 
.year,  although  the  parties  may  have  expected  that  its  opera- 
tion would  extend  through  a  much  longer  period.  Citing 
£^ent  u  S^enty  18  Pick,  569;  Peters  v.  Westborouffhy  19  Ib.y 
364;  Blake  v.  Cole,  22  lb.,  97;  Souch  v.  Strawlridge,  2  C. 
B.,808;  dark  v.  Pendleton,  20  Conn.,  495;  Derly  v.  Phelpa, 
2  N.  H.,  615;  Russell  v.  Slade,  12  Conn.,  455;  W Lees  v. 
HaUy  10  Wend.,  426;  Plimpton  v,  CurtisSj  15  lb.,  336." 
See  further,  Peter  v.  Cotnptonj  1  Smith's  L.  C,  143,  et  seq,/ 
Smith  on  Contracts,  109-114;  Pars,  on  Contr.,  2  Vol.,  45 
and  8  Vol.  35,  et  seq.,  and  the  cases  cited  in  the  notes  to 
^ach. 

Further  reference  to  cases  need  not  be  here  made.  •  The 
difference  in  the  manner  of  stating  the  meaning  of  the  stat- 
1. 8TATUTB  OP  ^^  ^^^®  °^^  always  indicate  a  different  construe- 
5l5?to'iS*"'  ^^^^;  ^"^  ^*  ^®  ^^^  impossible  that  a  careful  anal- 
SStti^na^ar:  7^^®  ^^  *'^®  cases  might  exhibit  more  harmony  in 
evidence.  result,  than  the  different  forms  of  expression 
would,  at  first,  seem  to  indicate.  It  will  be  observed  that  the 
statute  is  negative  in  its  language — ^any  contract  that  is  not  to 
be  performed  within  one  year  from  the  making  thereof.  It 
is  not  snfiicient  to  bring  a  case  within  the  statute,  tliat  the 
parties  did  not  contemplate  the  performance  within  a  year; 
but  there  must  be  a  negation  of  the  right  to  perform  it  within 
the  year.    This  negation  of  the  right  to  perform  within  the 
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year,  may  be  showo  by  an  express  stipulation  in  the  contract 
that  it  shall  not  be  performed  within  that  time;  by  an  express 
stipulation  to  be  occupied  more  than  that  time  in  the  perform- 
ance; by  a  contract,  the  terms  of  which  cannot,  per  possibil- 
ity, be  performed  within  the  year;  by  a  contract,  the  terms  of 
which  show,  though  not  in  express  language,  that  the  party 
has  no  right  to  perform  it  within  the  year.  Unless  the  con'- 
tract  comes  within  one  of  these  classes,  it  is  not  within  the 
statute. 

It  is  not  sufficient  to  bring  it  within  the  statute,  that  the 
parties  manifestly  intended  to  occupy  more  than  a  year  in  its 
performance,  or  that  it  is  difficult  to  so  perform,  or  improba- 
ble that  it  can  be  performed  within  that  time,  so  long  as  the 
right  to  perform  it  within  the  year  remains,  and  it  is  possible 
to  do  it.  In  other  words,  to  be  within  the  statute,  the  con- 
tract itself  must  show  from  the  nature  of  its  subject  matter, 
by  its  express  terms,  or  by  its  necessary  implication,  that  its 
performance  within  the  year  is  forbidden — it  must  show  that 
it  is  not  to  be  performed.  The  statute  does  not  require  that 
the  contract  must  be  performed  within  the  year,  but  it  requires 
that  the  contract  shall  show  that  it  must  not  be  performed  in 
order  to  render  it  invalid.  In  this  case,  there  is  nothing  in 
the  contract  alleged  in  the  cross  claim,  which  shows  that  it 
was  not  to  be  performed  within  a  year,  how  difficult  or  improb- 
able soever  its  performance  within  that  time  might  have  been. 
It  is,  therefore,  not  within  the  statute. 

II.  The  second  question  made  by  demurrer  is,  whether 
the  contract  alleged,  so  far  as  respects  the  promise  of  plaintiff 

2  .       to  perform  the  obligations  of  Blair,  is  within  the 

pay  the  debt  ^^^^^  subdivision  of  our  statute  of  frauds,  which 
of  another,  renders  contracts  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  incompetent,  unless  in  writing  and 
signed  by  the  party  charged.  The  contract  alleged  is,  that 
the  plaintiff,  in  consideration  of  the  conveyance  of  lands 
and  lots,  agreed  to  discharge  Blair's  obligations  to  defendant 
arising  out  of  them.  This  is  clearly  a  case  where  the  promise 
to  pay  the  debt  of  another  arises  out  of  a  new  and  original 
consideration  moving  between  the  newly  contracting  parties^ 
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and  is  not  within  the  statute.  The  plaintiff  is  under  obligation 
to  pay  its  own  debt  or  consideration  for  the  land  and  lois,  and 
the  fact  that,  by  doing  so,  it  will  also  discharge  a  debt  of 
Blair's,  does  not  render  its  agreement  to  pay  any  the  less  bind- 
ing.  We  have  recently  ruled  this  point  the  same  way,  several 
times.  See  Johnson  v.  Knapp^  36  Iowa,  616,  and  cases  cited; 
Charnherlin  v,  IngaiUj  38  /i.,  300. 

Kbvbbsed. 


SMirH  V.  Cbaker  bt  al. 


89  413 

95  eorl 
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1.  Estoppel:  replevin:  pleading.  In  'an  action  of  replevin  to  recover  '^89 
a  horse  taken  under  execution,  the  plaintiff,  S.,  alleged  that  the  judg- 
ment under  which  execution  issued  was  void;  C.  answered  that  S.  had 
pleaded  such  judgment  in  another  action  hetween  the  parties,  in  which 
C,  who  was  plaintiff  therein,  had  dismissed  the  cause;  S.  replied  that  he 
was  then  ignorant  of  the  facts  which  rendered  the  judgment  void: 
HM^  that  S.  would  be  concluded  by  ignorance  which  was  the  result  of 
gross  negligence. 

2. :  ONE  XAT  NOT  PBOFiT  BT  HIS  OWN  MISTAKE.     One  yrho,  in 

honest  error,  asserts  that  which  is  not  true,  for  the  purpose  and  with 
the  effect  of  influencing  another,  who  in  good  faith  relies  upon  the 
assertion,  cannot  correct  the  mistake  for  his  own  benefit  and  to  the 
injury  of  the  party  deceived. 

Appeal  from  Winneshiek  Circuit  Court. 
Feiday,  Septembeb  25. 

AcmoN  of  replevin  for  a  horse  of  the  value  of  one  hundred 
dollars.  Plaintiff  avers  that  he  is  the  absolute  owner  and 
entitled  to  the  immediate  possession;  that  the  horse  was  taken 
on  execution  on  a  judgment  rendered  April  16,  1869,  by  A. 
R.  Thomas,  a  justice  of  the  peace  in  Winneshiek  county,  in 
favor  of  S.  L.  Sheldon  &  Bro.  and  against  the  plaintiff;  which 
judgment  the  plaintiff  avers  is  absolutely  void^  for  that  the 
said  justice  had  no  jurisdiction  to  render  the  same;  that  the 
horse  was  taken  by  the  defendant,  Bailey,  as  constable,  under 
the  direction  of  the  defendant  Cramer.     The  petition  was 


^ 
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verified,  and  on  it  the  writ  issued,  and  the  horse  was  tak^i 
and  delivered  to  this  plaintiflT. 

The  defendants  admit  the  taking  of  the  horse  on  the  execu- 
tion, as  alleged,  but  deny  that  the  judgment  was  void,  and 
aver  its  validity;  and,  for  a  further  answer,  thej  aver  that  the 
defendant,  Cramer,  became  the  owner  of  said  judgment  and 
the  claim  whereon  it  was  rendered;  that  said  Cramer,  in  Feb- 
ruary, 1871,  instituted  suit  upon  said  claim  before  J.  W. 
Tower,  a  justice  of  the  peace  for  Calmar  township,  in  said 
county,  against  this  plaintiff,  to  recover  the  amount-  thereof; 
that  in  said  suit  this  plaintiff  filed  his  answer,  duly  signed,  and 
verified  by  himself,  as  follows:  "1.  The  defendant,  for 
answer  to  the  plaintiff's  notice,  petition,  claim  and  demand, 
denies  each  and  every  allegation  thereof.  2.  For  further 
answer,  the  defendant  avers  that,  on  April  8,  1869,  S.  L.  Shel- 
don &  Bro.  did  commence  an  action  against  this  defendant 
before  A.  R.  Thomas,  then  a  justice  of  the  peace  in  Calmar 
township,  in  said  county,  by  the  service  of  notice  thereof  on 
this  defendant  personally;  that  such  proceedings  were  had  in 
said  action  as  that,  on  April  17, 1869,  a  judgment  in  favor  of 
said  S.  L.  Sheldon  &  Bro.,  and  against  this  defendant,  was 
rendered  in  said  action  by  said  justice,  for  $86  and  costs  of 
suit.  That  the  said  action  so  commenced,  and  the  judgment 
rendered  therein,  as  aforesaid,  was  for  the  identical  cause  of 
action  upon  which  this  action  is  founded."  And  these 
defendants  aver  that,  by  reason  of  said  answer  in  said 
action,  this  defendant,  Cramer,  who  was  plaintiff  therein,  with- 
drew said  suit,  and  these  defendants  aver  that  thereby  this 
plaintiff  is  estopped  to  deny  the  validity  of  said  judgment. 

This  plaintiff,  for  reply,  admits  the  filing  of  said  answer  as 
alleged,  etc.,  and  avers  that  at  the  time  he  filed  it  he  did  not 
know  it  was  void,  or  have  knowledge  of  the  facts  which  ren- 
der it  void. 

Upon  these  issues  this  cause  was  tried  before  the  court, 
without  a  jury,  and  upon  the  trial  this  plaintiff  was  sworn  as 
a  witness,  and  by  him  it  was  offered  to  prove  that  the  plain- 
tiffs in  the  former  action,  S.  L.  Sheldon  &  Bro.,  then  resided  in 
Madison,  Wisconsin,  that  the  justice  of  the  peace  resided  and 
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hq>t  his  offioe  in  Oaltnar  township,  that  this  plaintiff,  the' 
defendant  therein,  resided  in  Bloomfield  township;  that  he 
did  not  appear  in  said  action,  that  the  action  was  founded  upon 
an  account,  and  no  property  was  attached  therein;  and  that 
at  the  time  he  filed  said  answer,  and  the  suit  was  withdrawn, 
be  did  not  know  that  S.  L.  Sheldon  &  Bro.  did  not  reside  in 
Galmar  township,  nor  that  the  constable's  return  of  service  of 
the  notice  therein  showed  that  the  service  was  made  in  Bloom- 
field  township. 

But  the  court  exclud.ed  said  testimony  on  the  ground  that 
it  was  immaterial,  because  the  plaintiff  is  estopped. 

Judgment  was  rendered  for  defendants  in  this  action,  and 
the  plaintifi*  appeals. 

F.  E,  Cooley^  for  appellant. 

Levi  BulUsj  for  appellees. 

Cole,  J. — ^For  the  purposes  of  this  adjudication,  it  may  be 
conceded  that  the  facts  offered  to  be  proved  by  the  plaintiff 
would  show  that  the  justice  of  the  peace  rendering  the  judg- 
ment  in  question  had  no  jurisdiction,  and  that  the  judgment 
would,  therefore,  be  void,  and  might  be  attacked,  collaterally, 
in  this  action.  The  single  question  then  remaining,  and  the 
only  one  necessary  for  us  to  decide  is,  whether,  under  the  facts 
conceded  by  the  pleadings,  the  answer  in  the  former  action 
constitutes  an  estoppel.  In  order  to  constitute  an  estoppel, 
ordinarily,  there  must  have  been  a  representation  of  a  mate- 
rial &ct,  known  to  the  party  asserting  it,  and  unknown  to  the 
other,  with  the  intent  that  the  other  shall  act  upon  it,  and 
upon  which  he  is  induced  to  act.  The  only  element  claimed 
to  be  absent  here,  and  respecting  which  the  testimony  was 
ofiered,  is  the  second,  to-wit:  the  knowledge  of  the  party 
making  the  representation.  For  the  answer  represents  the 
jndgment  as  valid;  this  defendant  Cramer  was  no  party  to  it, 
and,  in  law,  will  be  presumed  ignorant  of  the  facts  respecting 
it;  the  answer  was  filed  with  intent  to  defeat  the  action,  and 
the  party  was  induced  to  act  upon  it,  since,  by  the  averments 
of  the  answer  herein,  which  are  not  denied,  that  action  was 
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withdrawn  by  reason  of  the  representation  that  the  former 
judgment  was  valid. 

This  narrows  the  question  still  more,  and  leaves  to  us  the 
single  inquiry,  whether  the  plaintiff  knew  his  representation 
1.  estoppel:   as  to  the  validity  of  the  judgment  to  be  false,  or 
pleading.'        if  he  did  not  know  it  or  the  facts  respecting  it, 
can  he  now  be  allowed  to  show  that  he  did  not.    If  this  plain- 
tiff was  ignorant  of  the  facts  connected  with  the  rendition  of 
the  judgment  which  he  pleaded  as  valid,  and  such  ignorance 
was  the  result  of  gross  negligence,  he  will  be  concluded  as 
effectually  by  such  negligence  as  he  would  by  knowledge.     It 
appears  that  the  two  facts,  about  which  he  asserts  ignorance, 
ai'e  the  contents  of  the  oflScer's  return  and  the  residence  of 
the  plaintiffs  in  the  judgment.    As  to  the  first  of  these,  it 
appears  the  service  was  personal,  and  the  party,  therefore, 
knew  that  it  was  made  in  Bloomfield  township,  and  the  legal 
presumption  is  that  the  officer  made  a  true  return — which  he 
did,  in  fact.    As  to  the  other,  the  party  was  served  with  notice 
personally,  and  the  residence  of  the  plaintiffs  therein  was  a 
material  fact  relating  to  the  jurisdiction,  and  this  plaititiff 
neglected  inquiring  then  and  for  about  two  years  thereafter, 
and  then  pleaded  the  judgment  as  valid  and  binding  upon  all 
the  parties — these  facts  may  well  be  held  to  be  gross  negli- 
gence.    See  on  this  point  Calhoun  v.  Richardson^  30  Conn., 
210;  Preston  v.  Mann.  25  Conn.,  118;  Smith  v,  Newton  38, 
111.,  230;  Beardsley  v.  Foot,  14  Ohio  St.,  414;  Odlin  v.  Gove, 
41  N.  H.,  465. 

But  further  than  this,  it  also  appears  that  the  representa- 
tion as  to  the  validity  of  the  judgment,  was  made  with  a  view 

^ .  jj^jg,  to  induce  and  to  compel  this  defendant,  Cramer,  to 

**^«-  act  upon  it.    And  the  law  is  laid  down  as  elemen- 

tal, that  where  one,  in  honest  error,  asserts  that  which  is  not 
true,  and  does  so  for  the  purpose  of  influencing  another  who, 
in  good  faith,  trusts  to  and  acts  upon  it,  he  that  made  the 
mistake  shall  not  correct  it  for  his  own  benefit  and  to  the 
injury  of  the  party  who  was  deceived  by  his  assertion.  See  2 
Pars,  on  Contr.,  800,  and  cases  cited  in  the  notes. 

Without  entering  into  an  extended  investigation  of  the 
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authorities,  we  are  satisfied  that,  upon  the  general  principles 
goTeming  estoppels,  under  the  facts  of  this  case,  the  Circnit 
Court  rightly  held  the  plaintiff  estopped. 

Affibmbd. 


j  89   4I7| 
SSABS  ET  AL.  V.  ThB  IoWA  MiDLAND  B.  Co.  ET  AL.  '-^  -**^' 

I.  Taxation:  fabm  fbopertt  wfthin  city  limits.  Fanning  lands, 
situated  within  the  limits  of  a  city,  are  liable  for  a  tax  voted  to  aid  in 
the  constmction  of  a  railroad.  Snch  a  tax  is  not  a  mnnicipal  tax  within 
the  nieaaing  of  that  phrase  as  used  in  Mwford  v,  Unger,  8  Iowa,  82, 
and  cases  following  it. 


2. : .   The  municipal  taxes  from  which  fium  property  is  exempt 

are  limited  to  those  which  are  required  for  purposes  strictly  municip«l 
and  from  which  such  property  derives  no  benefit. 

Appeal  from  Jackson  Circuit  Court. 

Fbidai^  Seftekbeb  25. 

Tflfs  is  a  suit  in  equity  to  enjoin  the  collection  of  a  tax  of 
five  per  cent.,  voted  by  the  people  of  the  City  of  Maquoketa, 
in  aid  of  the  Iowa  Midland  Railway  Company.  The  injunc- 
tion is  asked  upon  the  grounds  that  the  plaintiffs'  real  estate, 
upon  which  the  tax  is  levied,  although  within  the  city  limits, 
consists  wholly  of  farming  lands,  not  liable  to  taxation  for  city 
purposes;  and  further,  that  plaintiffs'  ancestor,  David  Sears, 
by  suit  in  equity  against  the  city  and  its  treasurer,  obtained  a 
perpetual  injunction  in  September,  1866,  against  the  levy  of 
taxes  by  the  city  upon  said  real  estate  for  municipal  purposes. 
To  the  petition  of  plaintiffs  the  defendants  demurred  because  it 
did  not  state  facts  sufficient.  The  demurrer  was  overruled. 
The  defendants  appeal. 

E,  S.  Batlet/y  for  appellants. 

Ellis  dk  Spence^  for  appellees. 
Vol.  xxxxx. — 27 
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OoLE,  J. — The  plaintiffs  make  no  question  respecting  the 
regularity  of  the  vote  for  the  tax  or  its  levy,  nor  as  to  its  legal 
validity;  but  they  simply  elaiin  an  exemption  from  it,  for 
their  property,  because  the  same  consists  of  farming  lands, 
and  is,  therefore,  both  by  the  law  and  express  adjudication,  not 
liable  for  municipal  taxes,  under  the  rule  of  Morfordv.  Unger^ 
8  Iowa,  82,  and  other  cases  following  it,  and  cited  in  Durant 
V.  Kauffnt^an^  34  Iowa,  194.  Is  the  tax  in  controversy  a  city 
or  municipal  tax  witliin  the  meaning  of  that  phrase  as  used 
in  our  former  decisions?  If  not,  then  the  claim  of  plaintiffs 
for  exemption  from  it  is  without  foundation. 

The  law  authorizing  cities  and  townships  to  vote  aid,  in  the 
way  of  taxes,  to  railroads,  does  not  confer  any  new  power 
1.  TAXATION  •  ^P^^  either;  it  simply  makes  the  officers  of  the 
within'ci?y'^^  city  or  township  the  agents  or  instrumentalities  of 
limits.  |.jjg  \^y^  whereby  the  people  of  the  several  cities 

and  townships  may  express  their  will  respecting  the  taxation 
of  their  property  for  the'purpose  proposed.  The  law  author- 
izes the  people  of  a  township  to  vote  the  tax,  as  well  as  the 
people  of  a  city,  and,  if  it  shall  so  happen,  as  it  often  does, 
that  a  township  contains  a  city  within  it,  and  also  territory 
outside  of  the  city  limits,  and  a  vote  shall  be  taken  by  the 
township,  and  a  tax  levied  pursuant  to  it,  shall  the  owners  of 
property  outside  the  city  limits  be  exempted  from  paying  the 
tax,  because  it  is  not  liable  to  taxation  for  city  purposes? 
Surely  not.  See  Ryan  et  al.  v.  Varga  et  al.^  37  Iowa, 
78.  And  if  such  property  is  not  exempt  in  such  a  case,  a 
fortiori^  these  plaintiffs'  property  ought  not  to  be  exempt,  for, 
in  the  case  supposed,  the  city  has  no  power  in  any  event  to 
tax  the  property,  and  in  a  case  like  the  plaintiffo'  it  has  power 
to  tax  for  some  purposes. 

The  municipal  taxes  from  which  farm  property  is  exempt, 
although  included  within  the  city  limits,  are  those  taxes  which 

2. :  — .   are  essential  for  municipal  purposes,  and  which, 

but  for  those  purposes,  would  not  have  to  be  levied — such  as 
taxes  to  support  the  police  of  the*  city,  its  necessary  lights, 
water,  sewerage,  fire  department,  local  government,  and  the 
like.    But  where  the  city  is  •constituted  a  road  or  school  dis- 
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trict,  the  farm  property  witliin  its  limits  is  liable  to  taxation 
by  the  city  to  the  same  extent  as  any  other  property.  This 
was  so  adjudged  in  Fulton  v.  The  City  of  Davenport^  17 
Iowa,  404.  The  tax  in  aid  of  a  railroad  is  more  in  the  nature 
of  a  road  tax,  than  of  any  tax  for  purely  city  purposes.  It  is 
a  tax  which  can,  under  the  statute,  be  as  eflfectually  levied  out- 
side of  a  city  as  within  it.  How  can  it,  then,  be  properly 
called  or  classed  as  a  city  tax?  The  object  to  which  th^  tax  is 
appropriated  is  proportionately  as  beneficial  to  the  plaintiffs 
as  to  any  owner  of  property  within  the  city.  The  very 
ground,  therefore,  upon  which  farm  property  is  exempted 
from  city  taxes,  to-wit,  that  it  derives  no  benefit  therefrom,  is 
wanting  in  plaintiflB'  case.  "Where  the  reason  for  a  law  or 
decision  ends,  there  its  application  ceases. 

Rbvbbsed. 


MoQiNNis  ET  AL.  V.  Edgell.  ("aTTw 

|m_3»3 

1.  Jndioial  sale :  notice  to  fubchaseb.    When '  land  was  sold  ui>on        39    419 

execution  under  a  judgment  rendered  in  another  county,  before  the  ^^  ^^ 
taking  effect  of  Section  3244  of  the  Revision,  no  transcript  of  the 
judgment  having  been  filed  in  the  county  where  the  sale  took 
place,  it  was  held  that  a  purchaser  from  the  judgment  debtor  for  a 
valuable  consideration,  without  notice  of  the  judgment  or  sale,  whose 
purchase  was  made  after  the  sale  but  before  the  execution  and  record- 
ing of  the  sheriff 's  deed,  would  hold  the  land  as  against  the  purchaser 
at  sheriff's  sale. 

2.  Statute  of  Limitations :  minors.  Adverse  possession  of  real  estate, 

either  actual  or  constructive,  for  ten  years,  will  not  deprive  minors  of 
the  right  of  acticm  to  quiet  title,  within  one  year  after  attaining  their 
majority.    (Rev.,  Sec.  2747.) 

3.  Trust:   fitbchabb  bt  fatheb  fob  childbbn.     That  a  fiEither  pur- 

chased real  estate  and  had  it  deeded  to  his  children,  does  not  ipso  facto 
create  the  relation  of  trustee  ^nd  cestui  que  trust. 

Appeal  from  Dallas  District  Court. 

Friday,  September  25. 

Tms  action  is  brought  to  quiet  the  title  in  plaintiflfs  of  cer- 
tain real  property.    There  was  judgment  for  the  plaintiffs  in 
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the  DiBtrict  Court,  from  which  defendant  appeids.    The  fiicts 
of  the  case  appear  in  the  opinion. 

Calvert  dkPerkinSjfor  appellant. 

Willa/rd  cfe  Norths  for  appellees.    ' 

MiLLBB,  Ch.  J. — The  plaintiffs  commenced  this  action  to 
quiet  the  title  in  them  to  the  southeast  quarter  of  section  six, 
in  township  eighty  north,  of  range  twenty-nine,  west  of  the 
fifth  principal  meridian.  Notice  on  the  defendant  was  had  by 
publication,  and  no  appearance  was  entered  for  him.  At  the 
October  term,  1872,  of  the  court,  after  hearing  proofs,  the 
court  made  a  decree  in  favor  of  the  plaintiflfs  as  prayed  in 
their  petition. 

On  the  24th  day  of  February,  1873,  the  court,  on  motion 
and  appearance  of  defendant,  set  aside  the  decree  and  per- 
mitted the  defendant  to  have  a  re-trial  of  the  action.  The 
answer  of  the  defendant  denied  that  plaintiffs  had  title  to  the 
land,  claimed  that  he  was  the  legal  owner  thereof,  and  that  he 
has  been  in  constructive  possession  for  more  than  ten  years, 
paying  taxes  thereon. 

Both  parties  claim  through  one  Thomas  E.  Morgan  as  the 
common  source  of  title.  Morgan  conveyed  the  land  to  the 
plaintiffs,  who  are  minors,  on  the  19th  day  of  March,  1859, 
by  deed  of  general  warranty,  which  was  duly  acknowledged 
on  the  same  day,  and  filed  for  record  in  the  proper  conn^  on 
the  7th  day  of  April,  1859. 

The  defendant  gave  in  evidence  a  warranty  deed  for  the  land 
from  one  M.  Alexander,  who  had  purchased  the  same  at  sher- 
iff's sale  and  held  a  sheriff's  deed  therefor  dated  February  2d, 
1860.  The  sale  was  made  by  the  sheriff  on  the  28th  day  of 
August,  1858,  on  an  execution  issued  to  him  on  a  judgment 
rendered  on  a  confession  in  the  District  Court  of  Lee  county, 
Iowa,  on  the  15th  day  of  December,  1857.  The  execution 
issued  from  the  ofiice  of  the  clerk  of  the  District  Court  in 
Lee  county  to  the  sheriff  of  Dallas  county  who  made  the  sale. 

It  was  agreed  by  the  parties,  on  the  trial  in  the  court  below, 
as  follows: 
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1.  No  transcript  of  the  judgment  mentioned  in  the  deed 
from  sheriff  was  ever  filed  in  the  oflBce  of  the  clerk  of  the. 
District  Court  of  Dallas  county. 

3.  Said  judgment  was  never  docketed  or  indexed  in  any 
book  in  the  office  of  said  clerk. 

3.  No  mention  of  said  judgment,'  execution,  levy,  or  sale 
was  ever  made  in  the  encumbrance  books  of  said  office. 

4.  No  mention  of  said  judgment,  execution,  levy,  sale,  or 
return  of  sheriff,  or  certificate  of  sale,  was  ever  made  in  the 
sale  book  in  said  office. 

5.  No  mention  of  said  judgment,  execution,  levy,  sale, 
return  of  officer,  or  certificate  of  sale  was  ever  made  in  any 
book  in  said  office. 

6.  No  record  of  any  kind,  showing  a  claim  or  interest  in, 
or  lien  on,  said  land  in  favor  of  defendant,  was  ever  made  in 
Dallas  county  prior  to  the  record  of  Alexander's  deed,  Feb- 
ruary 2d,  1860." 

The  plaintiffs  purchased  the  land  from  Morgan  after  the 
sheriff's  sale,  but  before  the  recording  of  the  sheriff's  deed, 
for  a  valuable  consideration  and  without  notice  of  the  sheriff's 
sale  or  of  the  judgment.  At  the  time  of  such  purchase  Mor- 
gan appeared  by  the  records  of  Dallas  county  to  be  the 
unqualified  owner  of  the  land.  The  execution  creditor  had 
taken  no  steps  to  make  his  judgment  a  lien  on  the  land  or  to 
give  notice  of  the  levy  or  sale. 

The  judgment  was  rendered,  and  the  levy  and  sale  made, 
under  the  law  of  the  Code  of  1851.  By  section  2487  of  that 
Code  the  judgment  could  have  been  made  a  lien  on  the  land 
by  filing  a  transcript  thereof  in  the  office  of  the  clerk  of  the 
District  Court  in  Dallas  county.  This  was  not  done.  It  is 
claimed,  however,  by  appellant  that  the  plaintiffs  were  charged 
with  constructive  notice  of  the  sheriff's  sale  under  section 
1»47,  of  the.  Code  of  1851,  which  is  as  follows:  "  The  pur- 
chaser of  real  estate  at  a  sale  6n  execution,  need  not  place  any 
evidence  of  his  purchase  upon  record  until  twenty  days  after 
the  expiration  of  the  full  time  of  redemption.  Up  to  that 
time  the  publicity  of  the  proceedings  is  constructive  notice  of 
the  rights  of  the  purchaser,  but  no  longer."     We  think  the 
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term  "  proceedings,"  the  publicity  of  which  amoants  to  con- 
structive notice  of  the  sale,  refers  to  the  rendition  of  judgment 
in  the  action,  the  issuing  of  execution  and  the  sale  thereunder, 
including  the  return  of  the  sheriff  and  the  record  of  the  sale 
in  the  sale  book,  as  provided  by  law.  See  Code  of  1851,  sec- 
tion 145;  as,  where  the  sale  takes  place  in  the  county  where 
the  judgment  is  rendered  or  in  which  a  transcript  thereof  is 
filed.  The  term  refers  to  all  this  at  least,  and  the  mere  levy 
and  sale  of  land  in  another  county  than  that  in  which  the 
judgment  was  rendered,  and  in  which  no  transcript  is  filed, 
are  not  the  "  proceedings"  contemplated  by  the  statute. 

In  Hubbard  v.  Ba/rne%^  29  Iowa,  239,  it  was  held  that  under 
section  3248  of  the  Revision,  (which  is  section  1888,  of  the 
Code  of  1851,)  executions  may  issue  into  any  county  which 
the  party  ordering  them  may  direct,  and  a  valid  sale  of  real 
estate  may,  as  between  the  parties,  and  as  to  subsequent  pur- 
chasers having  actual  notice  thereof,  be  made  in  one  county 
under  execution  issued  on  a  judgment  in  another  county,  not- 
withstanding no  transcript  of  the  judgment  is  filed  in  the 
county  where  the  land  was  situated  and  sold,  as  provided  in 
section  3249.  It  was  further  held  in  that  case  that  the  pur- 
pose of  section  S249  (which  was  not  in  the  Code  of  1851,)  was 
to  provide  a  method  for  effecting  a  lien  of  the  judgment  on 
real  estate  in  the  county  where  such  transcript  was  filed,  and 
of  giving  constructive  notice  thereof  and  of  the  execntion  sale 
thereunder,  by  keeping  a  record  of  the  same.  A  compliance 
with  this  last  section  was  held  necessary  to  affect  subsequent 
purchasers  without  notice.  The  Code  of  1851  did  not  contain 
this  provision,  but  it  did  provide  that  a  party  might  file  a 
transcript  of  his  judgment,  and  thereby  make  it  a  lien  on 
lands  in  that  county,  (Sec.  2487).  See.  3249,  of  the  Revision, 
provided  a  method  of  giving  constructive  notice  to  subsequent 
purchasers  of  sales  of  lands  on  execution  issue^  upon  jndg- 
raents  from  another  county  thafi  that  in  which  the  lands  are 
situated.  This  section  is  directory  only,  and  a  sale  without 
complying  therewith  is  good  between  the  parties  and  purchas- 
ers having  actual  notice  thereof;  Hubbard  v.  Barnes^  9upra; 
but  not  as  to  subsequent  purchasers  not  having  actual  notice. 
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The  enactment  of  this  section  of  the  Revision,  whereby  con- 
stmctive  notice,  to  sobsequent  purchasers,  of  sheriif  's  sales  of 
lands  in  one  eonnty,  upon  judgments  rendei*ed  in  another,  may 
be  given,  does  not  imply  that,  prior  to  such  enactment,  subse- 
quent purchasers  would,  in  such  cases,  be  affected  by  such 
sales  without  notice  thereof,  but  rather  the  contrary.  The 
theory  of  our  law  is,  that  subsequent  purchasers  of  real  prop* 
erty,  for  a  valuable  consideration,  without  notice,  actual  or 
eonstrnctive,  are  not  affected  by  prior  sales  thereof  A  ^le 
of  land  on  execution  is  no  exception  to  this  rule,  even  under  the 
Code  of  1851,  for,  as  we  have  seen,  the  judgment  creditor 
could  have  filed  a  transcript  of  his  judgment  in  Dallas  county, 
and  thereby  made  the  same  a  lien  on  the  land,  and  given 
notice  thereof  by  having  the  same  docketed  and  indexed  upon 
the  records  in  the  office  of  the  clerk  of  the  District  Courts  in 
the  same  manner  as  if  the  judgment  had  been  rendered  in 
Dallas  county.  SeeCummings  v.  Long,  16  Iowa,  41;  Code  of 
1851,  §§  144,  145,  2488. 

We  conclude,  therefore,  that  the  sheriff's  sale  of  the  land 
to  Alexander  was  not  notice  to  the  plaintiffs,  who  purchased 
1.  JUDICIAL  in  good  faith  for  value,  prior  to  the  making  and 
to  purchaser,  recording  of  the  sheriff's  deed,  and  placed  their 
deed  from  Morgan  on  record  nearly  eight  years  before  appeU 
lant  purchased.  If  the  sheriff's  deed  had  been  on  record  when 
the  plaintiffs  purchased,  they  would  have  been  charged  with 
notice.    Foreman'v.  Higham,  35  Iowa,  382. 

II.  Appellant  next  urges  that  the  plaintiffs  are  barred  of 
their  action  by  the  statute  of  limitations.  A  sufficient  answer 
2.9TATCTBOF  to  tlus  positiou  Is  that  the  plaintiffs  were  both 
mmon.  minors  at  the  commencement  of  the  action^  and 

the  statute  of  limitations  does  not  apply  to  them,  "so  far  as 
to  prevent  them  from  having  at  least  one  year  after  attaining 
their  majority,  within  which  to  commence  "  the  action.  Revis- 
ion section  2747.  The  evidence  shows  that  John  T.  McGinnis 
was  leee  than.  19,  and  Terrance  less  than  15  years  of  age,  when 
the  aotioo  was  commenced. 

It  is  claimed  however  that  the  land  was  purchased  by  their 
&ther  Terrance  McOinnis,  Sr.,  and  the  title  taken  in  their 
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names,  and  that  they  are,  therefore,  merely  trustees,  the  father 
3iTBU8T:i)ur.  ^^^S  ^^^  beneficiary  against  whom  the  statate 
6?^r^ciiu^*''  ^^s  ^^'    The  mere  fact  that  the  father  purchased 
^^^  the  land  and  had  it  deeded  to  his  minor  chil- 

dren would  not,  of  its3lf,  constitute  them  trustees  for  his  ben- 
efit, for  he  might  have  made  the  purchase  with  money  belong- 
ing to  them,  or  with  his  own  money  intending  it  as  a  gift  or 
advancement,  in  either  of  which  cases  the  relation  of  trustee 
and  cestui  qite  trust  would  not  be  created  as  between  the  par- 
ties. The  naked  fact  that  the  father  purchased  the  land,  and 
had  it  deeded  to  his  minor  children,  is  all  that  is  shown  on 
this  point  by  the  record. 

The  judgment  of  the  court  below  will  be  affirmed.  Judgment 
may  be  entered  in  this  court  or  the  cause  will  be  remanded  as 
either  party  shall  elect. 

*  Affisiced. 


The  State  v.  Eobek. 

I.  Byidenoe:  criminal  law:  intoxicatiko  liquors.  In  a  prose- 
cation  for  selling  intoxicating  liquors  in  violation  of  the  Btatnte,  it  wm 
proper  to  ask  a  witness  if,  within  his  knowledge,  d^endant  had  com- 
mitted the  offense  charged,  at  the  time  and  place  alleged  in  the  infor- 
mation. 

8.  :    :    .     It  was  also  competent  to  interrogate  the 

witness  in  regard  to  his  knowledge  of  the  business  the  defendant  was 
engaged  in,  during  the  period  in  which  the  offense  was  charged  in  tiie 
informaticm  to  have  been  committed. 

Appeal  from  Harrison  District  Court. 

Feiday,  September  25. 

This  action  was  tried  in  the  District  Court,  on,  appeal  from 
a  justice  of  the  peace,  upon  an  information  charging  defend- 
ant with  selling  intoxicating  liquors  in  the  township  of  Mag- 
nolia, in  Harrison  county,  Iowa,  within  three  months  next 
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before  filing  the  iuformation.  The  defendwt  was  acquitted. 
The  State  appeals. 

Jf.  E.  CuttSj  Attorney  General^  and  G.  H.  Lewisy  District 
Attorney^  for  the  State. 

No  appearance  for  appellee. 

MiLLEs,  Ch.  J. — On  the  trial  the  State  introduced  a  witness 
and  propounded  to  him  the  following^  among  other  questions: 
L  cBooxAL  "  State  whether  at  any  time  within  one  year  prior 
doDcerintox-  to  the  17th  day  of  DecembOT,  1873,  you  pur- 
Uqnon.  chased  of  the  defendant,  Moses  Roben,  any  intox- 

icating liquors  within  this  county;*'  "State  whether  at  any 
time  within  three  months  prior  to  the  17th  day  of  December, 
1873,  you  know  of  the  defendant  selling  any  intoxicating 
liquors  to  any  party  within  this  county; "  "  State  whether,  at 
any  time  within  one  year  prior  to  the  17th  day  of  December, 
1873,  within  this  county,  you  know  of  the  defendant,  Moses 
Roben,  selling  any  intoxicating  liquors  to  any  party.'* 

These  questions  were  severally  objected  to,  on  the  grounds 
of  immateriality,  irrelevancy  and  incompetency.  They  were 
clearly  not  vulnerable  to  these  objections.  It  was  of  the  very 
essence  of  the  issue  whether  the  defendant  had  sold  intoxicat- 
ing liquors  within  the  county  as  charged  in  the  information. 
The  questions  called  upon  the  witness  to  state  whether  ho 
knew  this  material  fact.  The  questions  were  relevant  and 
called  for  material  testimony,  and  it  was  clearly  competent  to 
prove  the  fact  inquired  of  by  the  witness,  if  it  was  within  his 
knowledge.'  He  was  not  permitted  to  state  whether  it  was 
within  his  knowledge  or  not.  The  court  erred  in  sustaining 
the  objections. 

IL  The  State  called  another  witness,  to  whom  it  pro- 
pounded the    following   questions:      "State  what  was  his 

2 .  (defendant's)  business  for  one  year  prior  to  the  17th 

•  day  of  December,  1873;"  "State,  if  you  know, 

what  business  he  was  engaged  in  within  three  months  prior 
to  the  17th  day  of  December,  1873." 

The  same  objections  also  were  made  and  sustained  to  ea^h 
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of  these  questions.  It  was  most  olearlj  material,  relevant 
and  competent  to  prove  that  the  defendant  was  engaged  in  the 
business  of  keeping  a  saloon,  if  such  was  the  fact,  in  which 
intoxicating  liquors  were  sold  by  him.  Tlie  questions  put  to 
the  witness  were  intended  to  obtain  his  knowledge  as  to  this 
fact,  and  should  not  have  been  excluded  bj  the  court. 

Kevebsbdw 


Vakcb  et  al.  v.  Andebson. 
The  Same  v.  Boog& 

1.  Will:    HADE  IN  another  state:    bvidencb.    Under  Section  2^)28 

of  the  Reyision  (Sec.  2351  of  the  Code),  a  will  proved  and  allowed  in 
another  State  should  be  allowed  and  may  be  recorded  by  the  Circuit 
Cofort  of  this  State.  Such  allowance  is  conclusive  of  the  dae  txecatkni 
of  the  will. 

2.  Power  of  Attorney:    death  of  piuncipal:     contbtancb.     A 

power  of  attorney  to  convey  lands  of  a  principal,  which  is  not  coapied 
with  an  interest  in  the  agent,  is  revoked  by  the  death  of  the  principal, 
and  a  sale  and  conveyance,  made  after  such  death  and  before  notice 
thereof,  is  without  authority  and  void.  (Lewis  9.  Kerr  and  Craig ^  17 
Iowa,  73.) 

3. :    CONVBTANCB.    An  agent  authorized  by  power  of  attorney  to 

convey  the  lands  of  Ms  principal,  must  do  so  in  the  name  of  the  princi- 
pal. 

Appeal frovfh  Monroe  District  Court. 

Fbiday,  Septembeb  25. 

These  actions  were  .lm)ught  by  plaintiffs,  to  recover  certain 
lands  in  Monroe  connty,  which  they  claim  as  the  deviaees  of 
Samuel  Harris,  deceased. 

Stuwrt  Bros,  and  AndrewSy  for  appeUants. 

Perry  dk  Townsend^  for  appellees. 

Miller,  Ch.  J. — I.  Appellant's  counsel  first  urge  as  errone- 
ons  the  ruling  of  the  court  admitting  the  will  of  ISamuel  Harris 
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ID  evidence,  and  in  argument  five  separate  objections  are  urged 
against  the  admissibility  of  the  will.  It  is  a  sufficient  answer 
to  all  of  these  objections  that  the  abstracts  of  record  fail  to 
»bow  that  any  objection  was  made  to  this  evidence  in  the 
court  below,  or  that  any  exceptions  were  taken  thereto. 

If,  however,  objections  had  been  properly  made  and  excep- 
tions taken,  we  find  no  error  in  the  ruling  of  the  court  In 
the  abstract  furnished  by  appellees,  the  will  is  fully  set  out 
The  record  shows  that  the  testator  was  at  the  time  of  making 
the  will  a  resident  of  Lawrence  county,  Pennsylvania,  that 
the  will  was  duly  probated  before  the  Register  of  that  county 
on  the  eth  day  of  January,  1870;  that  a  copy  thereof  was  duly 
certified  by  the  Register,  authenticated  by  the  proper  presiding 
judge  and  clerk  of  the  court  of  Common  Pleas,  Orphans'  Court, 
etc.,  in  and  for  the  same  county,  with  the  court  seal  affixed, 
and  that  the  will  was  duly  filed  and  allowed  in  the  office  of 
the  clerk  of  Monroe  county,  Iowa,  on  the  27th  day  of  Novemr 
ber,  1872,  and  such  filing  and  allowance  duly  approved  by  the 
Circuit  Court  of  Monroe  county,  on  the  2d  day  of  December, 
1872.  1  he  will  and  the  record  of  the  probate  thereof  in  Penn- 
sylvania was  authenticated  as  required  by  Section  4058  of  the 
Revision. 

Section  2328  of  the  Revision  provides  that:    "  Wills  proved 
and .  allowed  in  any  other  State  or  country,  shall  be  allowed 
1.  wiix:  nade  *^^  recorded  in  any  county  in  this  State  in  which 
Sj5c*?^evii-      ^^  ^^7  ^  desired  to  use  them,  upon  the  produc- 
denc«.  (;iQu  ^^f  ^  qq^j  thereof  to  the  proper  county  court 

(now  Circuit  Court),  duly  authenticated  by  the  attestation  erf 
the  clerk  of  the  court  in  which  such  will  was  proved,  together 
with  the  certificate  of  the  judge  or  presiding  officer  that  such 
attestation  is  in  due  form  of  law.  If  there  be  no  clerk,  such 
attestation  may  be  made  by  the  judge  or  presiding  officer,  and 
in  all  eases  if  the  clerk  or  officer  making  such  attestation 
have  a  seal  of  office,  such  seal  shall  be  annexed  to  the  attesta^ 
tion." 

•  The  allowance  and  recording  of  the  will  by  the  Circuit 
Court,  was  in  conformity  with  the  provisions  of  this  section. 
This  allowance^  the  statute  provides,  is  "  conclusive  of  the  doe 
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execution  of  the  will,  nnlesB  set  aside  by  au  original  or  appel- 
late proceeding  in  the  District  Court."  Revision,  Sec  2329. 
It  was  not  necessary  that  the  will  should  again  be  proved 
and  probated  in  this  State.  It  being  duly  allowed  and 
recorded  by  the  Circuit  Court,  as  required  by  law,  it  may  be 
used  and  carried  into  effect  in  this  State,  and  "  a  transcript  of 
such  record,  duly  authenticated,  may  be  read  in  evidence  in 
all  courts  within  this  State  without  farther  proof."  Revision, 
Section  2332.  The  certified  transcript  of  the  record  of  the 
allowance  of  the  will  by  the  Circuit  Court  substantially  com- 
plied with  all  the  statutory  requirements,  and  it  was  therefore 
properly  admitted. 

II.  The  plaintiffs  set  forth  in  their  petitions  in  substance 
that  in  February,  1853,  Samuel  Harris  became  the  owner  of 
the  land  in  controversy,  and  died  seized  thereof  about  the  first 
day  of  January,  1869;  that  on  the  10th  day  of  October,  1868^ 
said  Harris  made  his  last  will  and  testament,  which  was  duly 
admitted  to  probate  in  Lawrence  county,  Pennsylvania;  that, 
by  said  will,  the  land  in  controversy  was  bequeathed  to  his 
brother  William  Harris  and  bis  sister  Anna  Yance,  and  that 
the  plaintiffs  are  the  heirs  of  said  William  and  Anna;  that 
about  June  1, 1870,  one  J.  Christian  Miller  executed  a  deed  in 
the  name  of  said  Samuel  Harris,  purporting  to  convey  the 
land  absolutely  to  his  son,  Frank  B.  Miller,  without  any  con- 
sideration, to  cheat  and  defraud  plaintiffs,  and  fraudulently 
dated  said  deed  December  18,  1869;  that  afterwards  said 
Frank  B.  Miller  executed  deeds  to  the  defendants  for  different 
portions  of  said  lands.  It  is  alleged  that  said  J.  Christian 
Miller  had  no  power  or  authority  to  make  any  deeds  in  the  name 
of  said  Samuel  Harris;  that  said  deeds  were,  and  are,  void 
for  that  reason. 

The  answer  denies  the  principal  allegations  of  the  petition; 
avers  that  J.  Christian  Miller  was  duly  authorized,  by  a  letter 
of  attorney  in  writing  from  Samuel  Harris,  authorizing  and 
empowering  said  J.  Christian  Miller  to  sell  and  convey  said 
land  in  his  name;  that  the  conveyance  from  J.  C.  to  Frank  B. 
Miller  was  made  in  pursuance  of  said  letter  of  attorney  at  the 
time  it  bears  date,  and  before  the  death  of  Samuel  Harns,  wad 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  429 

Vmnce  t.  Andenon. 

that  they  are  purchasers  in  good  faith  for  valne  from  said 
Frank  B.  Miller,  and  had  no  notice  of  any  fraud  on  the  part 
of  said  Millers. 

The  evidence  shows  that  about  July  7, 1869,  Samuel  HArris 
executed  apower  of  attorney  in  blank  for  the  sale  of  certain  lands 
belonging  to  him  in  Monroe  county,  Iowa.  This  instrument 
did  not  name  any  person  as  attorney,  but  left  a  blank  space  for 
the  insertion  of  such  name.  This  power  of  attorney  was  sent 
to  John  A.  Vance,  one  of  the  plaintiffs,  then  residing  in  Lis- 
bon, Wisconsin,  in  a  letter  from  Samuel  Harris,  in  September, 
1869.  It  was  then  still  in  blank.  Vance  subsequently  sent 
the  power  of  attorney  to  J.  Christian  Miller  in  December, 

1869.  There  is  no  evidence  tending  to  show  that  any  express 
authority  was  ever,  given  to  fill  the  blank  in  the  power  of 
attorney  with  the  name  of  J.  Christian  Miller  or  any  other 
nama  There  is  evidence  tending  to  show  that  Miller  filled 
the  blank  by  writing  his  own  name  therein.  At  all  events  the 
blank  was  thus  filled,  and  said  Miller  conveyed  the  whole  of 
the  land  to  his  son,  Frank  B.  Miller,  which  conveyance  bears 
date  December  18,  1869.     Samuel  Harris  died  January   1, 

1870.  There  is  no  evidence  as  to  the  actual  consideration,  if 
any,  paid  by  Frank  B.  Miller  for  the  land  conveyed  to  him. 
No  money  was  paid  to  Samuel  Harris  or  to  his  heirs  or  legal 
representatives. 

It  is  claimed  by  plaintiffs  that  the  conveyance  to  Frank  B. 
Miller  by  his  father  was,  in  fact,  made  long  after  the  death  of 
Harris;  that  such  conveyance  was  void,  and  that  the  defend- 
ants  are  not  honafide  purchasers.  It  will  not  be  necessary  for 
us  to  decide  all  of  the  questions  of  fact  and  law  that  are  dis- 
cussed by  counsel.  One  of  the  vital  questions  of  fact  is  as  to 
the  time  when  the  conveyance  by  J.  Christian  Miller  to  Frank 
B.  Miller  was  made.  The  presumption,  in  the  absence  of  evi- 
dence as  to  the  true  time,  would  be  that  it  was  executed  as  of 
the*  date  of  the  instrument,  but  this  presumption  may  be 
r^utted  by  evidence  showing  when,  in  fact,  the  instrument 
was  executed.  Mottvb  'o.  Sargervt^  18  Iowa,  105.  To  over- 
come the  presumption  and  prove  that  it  was  made  at  a  time 
different  from  that  at  which  it  purports  to  have  been  execu- 
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ted,  when  the  rights  of  third  parties  are  involved,  the  evi- 
dence should  be  dear  and  satisfajctory.  Upon  a  carefiil 
consideration  of  all  the  evidence  in  this  case  we  are  of  opin- 
ion that  such  a  case  is  here  made* out;  that  the  conveyance  to 
Frank  B.  Miller  was  not  executed  until  long  after  it  purports 
to  be,  and  al*ter  the  death  of  Samuel  Harris.  Without  enter- 
ing upon  a  discussion  of  the  testimony  from  which  we  deduce 
this  conclusion,  it  is  sufficient  to  say  that,  to  our  minds,  it  very 
satisfactorily  establishes  the  fact. 

What,  then,  are  the  legal  consequences  flowing  from  this 
fact?  The  answer  is,  according  to  the  almost  unbroken  cur- 
2.  powRBOF    rent  of  authorities,   that  the  death   of   Samuel 

ATTORNEV :  .  ,     .         , 

death  of         Harris  operated  in  law  as  an  instantaneous  and 

priDcipal :  * 

conveyance,  absolute  revocation  and  dissolution  of  the  author- 
ity of  Miller  under  the  power  of  attorney,  conceding  that  the 
same  had  been  thereby  duly  conferred.  It  was  held  in  Lewis 
V.  Kerr  and  Craig^  17  Iowa,  73,  in  a  case  similar  to  the  one 
before  us,  that  where  an  agent  was  authorized  by  a  power  of 
attorney  for  the  principal  "  a;wZ  in  his  name  to  grant,  bar- 
gain, sell  and  convey  all  of  his  real  estate  in  Iowa,  for  such 
prices  and  on  such  terms  as  he  may  think  best,"  which  power 
was  not  coupled  with  an  interest  in  the  agent,  such  power  was 
revoked  by  the  death  of  the  principal,  and  that  a  sale  and 
conveyance  made  thereunder  by  the  agent  after  such  death, 
but  before  notice  thereof,  was  without  authority  and  void. 
This  holding  is  in  accord  with  the  well  settled  doctrine  that 
the  death  of  the  principal  operates  as  an  immediate  determin- 
ation of  an  authority  not  coupled  with  an  interest,  and  acts 
done  by  the  agent  after  the  death  of  the  principal,  though  in 
ignorance  of  it  and  in  good  faith,  are  void.  See  Hunt  v. 
Rousmanier^  8  Wheat.,  174;  Gait  v.  Gallaway^  4  Pet,  333; 
Jenkins  v.  Atkins^  1  Humph.,  294;  Stirnermaun  v. 
Cowing,  7  John.  Ch.,  275;  Houghtaling  v.  Marvin,  7 
Barb.,  412;  Gale  v.  Tappan,  12  N.  H.,  146;  Sri/rv.  PaHs. 
of  Auley  McNaughton  d:  Co.  v.  Moore,  1  Haywood,  189; 
Palmer  v.  Relffenstein,  1  Manning  &  Granger,  94;  Clark? s 
Exrs.  V.  Parishes  Exrs.,  1  Bibb.,  547;  CampbelVs  Represen- 
tatives V.  Kincaid,  3  Mon.,  68;  Gleason  v.  Dodd^  4  Met 
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(Maee.),  383;  Hou%ton^%  Adiwr.  v.  Cantril^  11  Leigh,  187; 
Harper  v.  LitUe^  2  Greenlf.,  14;  Knapp  v.  Alvordy  10  Paige, 
205;  Cassidy  v.  McKenzie,  4  Watts  &  Serg.,  282. 

There  is  this  well  settled  distinction  between  a  revooaiion 
of  a  power  by  act  of  the  principal  and  a  dissolution  thereof 
by  operation  of  law,  as  by  the  death  of  the  principal,  that  in 
the  former  the  power  continues  good  until  notice  of  revoca- 
tion is  given,  but  the  instant  the  principal  dies  his  estate  vests 
in  his  heirs  or  devisees  or  creditors,  dnd  their  rights  cannot  be 
divested  or  impaired  by  an  act  performed  by  the  agent  after 
the  death  of  his  principal.  Jffarper  v.  Little,  supra.  Again, 
.in  a  case  where  the  act  to  be  done  by  the  agent  must  be  done 
in  the  name  of  the  principal,  it  must  be  done  in  his  lifetime, 
and  cannot  be  done  atlter  his  death,  for  as  the  principal  could 
himself  do  the  act  only  in  his  lifetime,  so  must  the  agent  be 
likewise  limited.  The  title  to  land  cannot  be  transferred  in 
the  name  of  a  dead  man.  His  death  causes  the  title  to 
descend  to  his  heirs. 

The  doctrine  is  also  settled  that  an  agent  authorized  to  sell 
and  convey  the  lands  of  his  principal,  must  do  so  in  the  name 
of  the  principal.  Story  on  Agency,  Sec.  148,  and  cases  cited 
in  the  notes.  This  is  always  true  where  the  title  is  in  the 
name  of  the  principal. 

In  this  case  the  power  was  a  naked  one,  not  coupled  with 
any  interest  in  the  agent;  the  title  to  the  land  was  in 
the  name  of  the  principal,  and  a  conveyance  could  be  made 
by  the  agent  only  in  the  principal's  name.  At  the  time  he 
did  make  the /conveyance  his  principal  was  dead,  the  title  to* 
the  land  vested  in  the  devisees,  and  the  power  of  the  agent 
was  absolutely  gone.  He  could  convey  no  shadow  of  a  title 
by  his  deed  See  furUier,  Story  on  Agency,  Sees.  60,  51,  and 
eases  cited  in  notes.  It  was  said  by  Dillon,  J.,  in  Zeiois  v. 
Kerr  and  Craig,  9upra,  "  Upon  the  death  of  the  principal 
the  property  vested,  eo  instanti,  in  his  devisee,  subject,  of 
course,  to  the  claims  of  creditors.  !N'either  the  creditors  nor 
devisees  could  be  bound  by  any  act  done  under  the  power  of 
attorney,  after  it  was  determined  by  the  death  of  his  princi- 
pal." 
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"What  we  have  said  above  is  conclasive  of  the  case,  and  we 
need  not  inquire  as  to  questions  made  and  discussed  by  coun- 
sel in  respect  to  the  filling  of  the  blank  in  the  power  of 
attorney,  nor  is  it  material  to  inquire  whether  the  defendants 
are  honajlde  purchasers  without  notice,  since  Frank  B.  Mil* 
ler,  their  grantor,  acquired  no  title  by  his  deed  from  J.  ChriB- 
tian  Miller,  and  could,  therefore,  confer  no  title  by  his  deeds 
to  the  defendants. 

The  judgments  will,  in  each  case,  be  affirmed,  separate 
judgments  being  entered.  No  costs  will  be  taxed  in  favor  of 
appellees  for  the  additional  abstracts  filed  by  them,  the  same 
being  unnecessary  and  not  in  conformity  with  the  rules  of 
court 

Affirmed. 


Gabbtneb  v.  Wagner  &  Nookles. 

Title  Bond :  sale  of  real  estate.  Upon  a  sale  of  real  estate,  the  title 
bond  stipulated  that  if  certain  promissory  notes,  executed  by  the  vendee 
for  the  purchase  price,  and  maturing  at  different  periods,  were  not  paid 
within  a  reasonable  time  after  they  became  due,  the  vendor  might  either 
consider  the  vendee  as  a  tenant  or  enforce  the  payment  of  Uie  notes: 
Held,  that  the  conditions  of  the  bond  did  not  authorize  suit  upon  the 
notes  before  they  became  due. 

Appeal  from  Winneshiek  District  Court. 

FRroAT,  September  25. 

On  the  30th  day  of  September,  1868,  the  plaintiff  sold  to 
defendants,  Wagner  and  Nockles,  certain  real  estate,  and  exe- 
cuted to  them  a  bond  for  a  deed.  In  consideration  thereof 
defendants  executed  to  plaintiff  seven  promissory  notes,  three 
of  them  for  one  thousand  dollars  each,  and  respectively  due 
August  first,  1869,  1870  and  1871,  and  four  of  them  for  two 
thousand  dollars  each,  and  respectively  due  August  first,  1872, 
1873, 1874  and  1875.  To  secure  the  payment  of  these  notes 
the  defendants  executed  a  chattel  mortgage  on  certain  properly 
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described.  On  the  24th  day  of  May,  1873,  the  plaintiff  filed 
his  petition  praying  judgment  npon  the  last  three  notes,  and 
a  foreclosure  of  the  mortgage.  It  will  be  observed  that  thesef 
notes,  by  their  terms,  were  not  due  when  the  action  was  com- 
menced. It  is  claimed,  however,  that  the  bond  for  a  deed 
renders  the  whole  sum  due  upon  failure  to  pay,  at  maturity, 
any  note,  and  the  petition  alleges,  and  the  proof  establishes, 
that  the  note  maturing  August  first,  1872,  has  not  been  paid ; 
and  plaintiff  claims  that,  by  reason  of  such  neglect,  and  the 
conditions  of  the  bond,  the  notes  sued  on  have  all  become 
due. 

The  court  rendered  judgment  for  plaintiff  for  $6,858.00, 
the  amount  of  the  notes  sued  on,  decreed  a  foreclosure  of  the 
chattel  mortgage,  and  allowed  an  attorney's  fee  of  $300  for 
foreclosing  the  same.     Defendants  appeal. 

It  will  be  seen  that  the  only  question  involved  is  a  con- 
struction of  the  title  bond. 

Z.  Bullh^  for  appellant. 

G.  L.  Faust  and  O.  P.  Brown^  for  appellee. 

Day,  J. — The  bond,  after  describing  the  property  sold,  and 
mentioning  the  consideration  and  the  several  times  of  pay- 
ment, proceeds  as  follows:  "  Now  the  condition  of  this  obli- 
gation is  such,  that  if  the  said  Wagner  and  Nockles  shall 
have  paid  two-thirds  of  said  promissory  notes  at  maturity, 
and  shall  in  the  meantime  pay  all  taxes  on  said  premises,  and 
the  said  A.  F.  Gaertner  shall,  on  the  completion  of  said  pay- 
ments, make,  execute  and  deliver,  or  cause  to  be  made,  exe- 
cuted and  delivered,  a  good  warranty  deed  to  the  said  Wagner 
and  Nockles  for  said  premises,  then  this  obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue.  And  it  is  expressly 
agreed  by  and  between  said  parties  that,  in  the  event  of  the 
non-payment  of  said  notes,  or  any  part  thereof,  then  the  said 
A.  F.  Gaertner  shall  not  be  liable  to  make  and  execute  such 
deed  until  said  payments  are  made;  and  if  not  paid  at  a  rea- 
sonable time  after  they  become  due,  then  the  said  A.  F. 
Vol,  zzxix. — 28 
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Gaertner  may  treat  the  said  Wagner  and  Nockles  as  a  tenant,  " 
or  enforce  the  payment  of  the  notes." 

Wliatever  uncertainty  there  may  be  in  this  bond,  we  are 
quite  clear  that  it  does  not  authorize  the  collection  of  a  note 
before  it  comes  due.  Unless  otherwise  provided  in  the  con- 
tract, a  vendor  of  real  estate  is  not  under  obligation  to  convey 
until  the  whole  consideration  is  paid.  This  bond,  however, 
provides  that  plaintiff  shall  convey  when  Wagner  and  Nockles 
shall  have  paid  "  two-thirds  of  said  promissory  notes  at  matu- 
rity." We  need  not  determine  whether  this  means  two-thirds 
of  the  whole  consideration,  or  the  amount  evidenced  by  two- 
thirds  in  number  of  the  notes.  It  is  clear,  at  least,  that  by 
paying  a  certain  amount  of  the  consideration  at  maturity,  and 
keeping  the  taxes  paid,  the  vendees  are  entitled  to  a  deed  before 
the  whole  consideration  is  paid.  This  provision  follows:  "And 
it  is  expressly  agreed  that,  in  the  event  of  the  non-payment  of 
said  notes,  or  any  part  thereof,  then  the  said  A.  F.  Graertner 
shall  not  be  liable  to  make  and  execute  such  deed  until  said 
payments  are  made."  "Said  notes"  here  mentioned  must 
refer  to  the  "  two-thirds  of  said  promissory  notes"  spoken  of 
in  the  former  part  of  the  bond.  For,  if  "  said  notes  "  refers 
to  all  or  any  of  the  seven  notes,  tlien  it  would  here  be  provided 
that  the  deed  shall  not  be  made  until  all  the  notes  are  paid. 
This  construction  would  place  this  part  of  the  bond  in  direct 
antagonism  to  what  precedes.  The  other  construction,  which 
gives  full  force  and  effect  to  both  these  provisions,  must  be 
adopted.  So  far,  it  seems  to  us,  the  bond  is  perfectly  plain 
and  clear.  The  only  remaining  provision  is  as  follows:  "  And 
if  not  paid  at  a  reasonable  time  after  they  become  due,  then 
the  said  A.  F.  Gaertner  may  treat  the  said  Wagner  and  Nock- 
les as  a  tenant,  or  enforce  the  payment  of  the  notes."  With- 
out this  last  provision,  the  only  remedy  of  Gaertner  would  be 
to  sue  on  the  notes  as  they  mature.  This  provision,  however, 
gives  him  an  option  to  treat  the  vendees  as  his  tenants,  or  to 
enforce  the  payment  of  the  notes.  Of  course  an  election  to 
treat  the  vendees  as  tenants  would  work  a  rescission  of  the  con- 
tract, and  take  away  the  right  to  sue  on  the  notes. 

When  any  one  of  these  notes  became  due,  and  was  not  paid 
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ia  a  reasonable  time,  Gaertner  might  treat  the  defendants  as 
his  tenants.  Bat  in  order  to  remove  any  possibility  of  a  con- 
stmetion  that  his  remedy  is  limited  to  treating  them  as  tenants, 
the  bond  provides  that  he  may  enforce  the  payment  of  the 
notes.  Of  what  notes  may  he  enforce  the  payment?  Mani- 
festly, it  seems  to  us,  of  those  that  are  due.  This  appears 
plain  from  the  language  of  the  bond:  ^^if  not  paid  at  a  rea- 
sonable time  after  they  become  due.*'  The  only  effect  of  this 
last  clause  of  the  bond  is  to  confer  upon  the  vendor  the  right 
which  otherwise  he  would  not  have  possessed,  to  rescind  the 
contract,  and  treat  the  vendees  as  his  tenants,  if  a  note  should 
not  be  paid  within  a  reasonable  time  after  it  became  due.  It 
follows,  from  these  views,  that  the  notes  sued  on  were  not  due 
when  the  action  was  commenced,  and  that  the  court  erred  in 
rendering  judgment  thereon,  and  in  foreclosing  the  mortgage 
executed  to  secure  them. 

!Revsbsbd. 


Woodward  v.  Squibbs  &  Co, 

1.  Evidence:  iktbrestrd  withbss:  jury:    A  juiy  should  not  arbitra- 

rily reject  the  testimony  of  unimpeached  witnesses,  which  does  not 
lack  probability,  although  they  may  be  interested  in  the  result  of  the 
suit;  and  a  verdict  in  conflict  with  their  uncontradicted  testimony  can- 
xu)t  be  sustained. 

2.  Action:  nrTOxiCATiNO  liquors:  new  trial.    An  action  under  Sec 

1571  of  the  Revision,  to  recover  the  price  paid  for  intoxicating  hquors 
sold  in  violation  of  the  statute,  is  a  civil  action,  and  not  qwui  criminal  in 
character,  and  admits  of  a  motion  for  a  new  trial  on  the  ground  that 
the  verdict  is  contraiy  to  the  evidence. 

Appeal  frorrh  De9.  Moines  Circuit  Court. 

Fbidat,  Septesiber  25. 

On  the  11th  day  of  August,  1873,  the  plaintiff  filed  in  the 
Des  Moines  Circuit  Court  a  petition,  sworn  to,  claiming  of 
defendants  $1,333.00^  and  alleging  that  that  sum  had  been  paid 
by  plaintiff  to  the  defendants  for  intoxicating  liquors,  sold  in 
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Violation  of  law;  that  the  defendants  had  no  license  to  sell 
intoxicating  liquors  under  the  laws  of  Iowa,  but  sold  the  same 
to  plaintiff,  a  druggist  of  the  town  of  Fairfield,  without  any 
right  or  permit,  and  contrary  to  the  statute. 

On  the  4th  of  December,  1873,  the  plaintiff  filed  an  amend- 
ment  to  his  petition,  alleging  that  the  sum  claimed  in  his  peti- 
tion is  for  money  paid  defendants  by  plaintiff,  as  the  managing 
member  of  the  firm  of  Croy  &  Woodward,  druggists,  com- 
posed of  M.  Croy  and  plaintiff.  That  the  liquors  for  which 
said  money  was  paid  were  bought  and  received  during  the 
existence  of  said  firm.  That  afterwards,  on  the  13th  day  of 
January,  1872,  said  Croy  &  Woodward  dissolved  said  partner- 
ship by  plaintiff  purchasing  Croy's  interest  in  the  business, . 
and  all  accounts  due  the  said  firm,  including  the  accounts 
against  these  defendants  upon  which  this  suit  is  brought 
That  plaintiff,  after  receiving  the  assignment  in  writing  of 
said  Croy's  interest  in  said  account,  caused  demand  to  be 
made  of  defendants  prior  to  the  commencement  of  this  action, 
for  the  amount  thereof,  and  that  defendants  have  failed  to  pay 
the  same. 

The  defendants  deny  that  they  sold  to  plaintiff,  or  Croy  & 
Woodward,  intoxicating  liquors  as  alleged,  and  they  deny  every 
material  allegation  in  the  petition  and  amended  petition. 

The  jury  found  specially  that  Squires  &  Co.  had  no  permit 
to  sell  intoxicating  liquors  from  May  17th,  1870,  to  December 
20th,  of  said  year. 

That  during  that  time  Croy  &  Woodward  paid  defendants  for 
intoxicating  liquors  the  sum  of  $1,200.00.  That  M.  Croy,  of 
the  firm  of  Croy  &  Woodward,  did  not  sign  a  paper  purport- 
ing to  be  an  assignment  to  plaintiff  of  Croy's  interest  in  the 
claim  sued  on.  The  jury  also  returned  a  general  verdict  for 
defendant.  Motion  for  new  trial  was  overruled,  and  judgment 
was  rendered  upon  the  verdict.     Plaintiff  appeals. 

McCoid  dh  Herron  and  Stutsman  cfe  TrulocJCj  for  appellant 

Chaa.  27*.  PheVp%  aad  Nevoman  i&  Blake^  for  appellees. 
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Day,  J.  Section  1571  of  the  Eevision  provides  that  all 
money  or  property  paid  for  intoxicating  liquor,  sold  in  viola- 
tion of  law  shall  be  held  to  have  been  received  in  violation 
of  law,  and  against  equity  and  good  conscience,  and  upon  a 
valid  promise  and  agreement  of  the  receivers,  in  consideration 
thereof,  to  pay  on  demand,  to  the  person  furnishing  such  con- 
sideration, the  amount  of  such  money  or  property.  The  jury 
found  the  existence  of  every  fact  essential  to  the  plaintiff's 
recovery,  except  the  assignment  to  him  of  Croy's"  interest  in 
the  claim.  Upon  this  finding  it  is  claimed  by  the  appellant 
that  the  verdict  of  the  jury  is  not  sustained  by  the  evidence, 
and  that  it  is  clearly  the  result  of  mistake,  prejudice  or  pas- 
sion. Three  witnesses  testified  respecting  the  assignment,  the 
plaintiff,  and  his  attorneys,  D.  Herron  and  M.  A.  McCoid. 
Plaintiff  testifies  that  he  was  a  member  of  the  firm  of  Croy 
&  Woodward,  that  he  became  owner  of  Croy's  interest  in  the 
claim  by  purchase,  that  he  gave  the  assignment  to  McCoid. 
Herron  testifies  that  the  assignment  Woodward  speaks  of  was 
brought  to  the  office  of  McCoid  &  Herron,  prior  to  the  com- 
mencement of  this  action,  and  that  McCoid,  his  partner,  put  it 
away.  McCoid  testifies  that  he  drew  the  form  of  the  assign- 
ment, and  it  was  afterward  copied  by  the  parties.  That  the 
paper  was  given  to  him  about  the  time  he  drew  the  petition, 
perhaps  a  month  or  two  before.  That  he  has  made  a  pretty 
thorough  search  for  it  and  cannot  find  it.  That  he  read  the 
assignment  through  when  it  was  handed  to  him,  and  that  he 
referred  to  it  once  afterward,  since  the  commencement  of  the 
suit.  He  testifies  to  the  contents  of  the  assignment,  and  says 
it  named  particularly  this  claim. 

This  witness  stated  also  that  his  firm  had  a  contingent  fee 
in  the  case,  of  one-half  the  judgment.  The  defendant  intro- 
duced no  testimony  respecting  the  assignment.  Upon  sub- 
stantially this  testimony  the  jury  found  there  was  no  assign- 
ment of  Croy's  interest  to  plaintiff.  It  is  insisted  by  appellee 
that  the  circumstances  of  the  case  justify  the  jury  in  disre- 
garding the  testimony  of  these  witnesses;  that  they  Are  all 
interested  in  the  result  of  the  suit;  that  McCoid  and  Herron 
had  a  safe  for  the  preservation  of  valuable  papers,  and  McCoid 
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carried  the  assignment  in  his  pocket  book,  and  that,  in  the 
original  petition,  sworn  to  befom  McCoid,  plaintiff  did  not 
base  his  claim  upon  an  assignment. 

These  facts  might  all  properly  be  considered  in  lessening 
the  credibility  of  the  witnesses.  If  their  testimony  had  come 
i.RvrDKycTK:  in  conflict  with  that  of  other  witnesses,  these  cir- 
witDeas:iui7.  cumstances  might  fully  have  justified  the  jury  in 
preferring  other  testimony  to  this.  But  tliey  do  not,  in  our 
opinion,  authorize  the  jury,  in  tlie  absence  of  conflicting  testi- 
mony, to  refuse  to  give  any  credit  to  these  witneises.  The 
jury  should  not  arbitrarily  reject  the  testimony  of  witnesses 
who  are  unimpeached  and  uncontradicted,  and  whose  testimony 
does  not  lack  probability,  althongh  they  may  be  interested  in 
the  result  of  the  suit.  And  whilst  we  reluctantly  interfere 
with  the  flndiug  of  a  jury,  yet  if  the  verdict  is  clearly  unsup- 
ported by  the  evidence,  and  appears  to  be  the  result  of  passion 
or  prejudice,  we  should  not  hesitate  to  do  so.  Jaurdan  v. 
Reedy  1  Iowa,  135;  Doulon  v.  City  of  Clintony  33  Iowa,  397; 
MiUer  v.  Mutual  Benefit  Ins.  Go.y  34  Iowa,  222.  The  court 
should  have  granted  a  new  trial  upon  the  ground  that  the 
third  special  flnding  is  not  supported  by  the  evidence. 

II.  It  is  urged  by  appellee  that  this  is  an  action  for  the 
2.  action:  In-  ^^co^^rj  ^^  ^  penalty,  and  of  a  qua^  criming 
{KuSs^°new  character,  and  that  no  new  trial  can  be  granted,  on 
'"^  the  ground  that  the  verdict  is  contrary  to  the 

evidence. 

It  is  true  that  the  constitutionality  of  the  statute,  punishing 
as  a  crime  the  unlawful  sale  of  intoxicating  liquors,  is  sus- 
tained under  the  general  power  to  make  proper  police  r^u- 
lations.  But  the  provision  which  takes  away  the  right  to 
recover  the  price  of  liquors  unlawfully  sold,  is  assimilated  to 
the  statute  denying  the  right  to  recover  usurious  interest.  And 
the  conferring  the  right  to  recover  the  price  of  liquors  paid  is 
of  like  character.  The  remedy  is  enforced  by  a  civil  action, 
and  is  in  all  respects  governed  by  the  rules  applicable  to  such 
action. 

Sevessed* 
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The  State  v.  Kingslet. 

.88_67g| 
1  88   439 
seduction,  a  fact  testified  to  alone  by  the  person  injured  is  not  admissi-  jlOO  0*2 

ble  to  corroborate  her. 


1.  Seduction:    eyidbkge:    corrobouation  of  witness.    In  a  trial  for 


2.  :  IN8TEUCTI0N.    It  is  error  to  refuse  to  instruct  the  jury  that 

if  the  injured  person  was  not  enticed  from  her  previous  chastity,  but 
defendant  had  sexual  intercourse  with  her  by  force,  or  without  her  con- 
sent, he  did  not  commit  the  crime  of  seduction. 

Appeal  from  Delaware  District  Court. 

Friday-,  September  25. 

The  defendant  was  indicted  for  the  seduction  of  one  Eliza 
H.  Brown.  At  the  March  term  of  the  Delaware  District 
Court,  he  was  tried  and  convicted.     Defendant  appeals. 

O.  Wattson,  for  appellant. 

Jlf.  E.  Cutta^  Attorney  General^  for  the  State. 

Day,  J. — I.  The  Revision,  section  4103,  Code,  section  4560, 
provides  that  upon  a  trial  for  seduction,  "  the  defendant  can- 
\  skduction:  ^^*  ^®  convicted  upon  the  testimony  of  the  person 
cOTTobomion  i^ij^i^  unless  she  be  corroborated  by  other  evi- 
of  witness,  dence  tending  to  connect  the  defendant  with  the 
coramission  of  the  offense."  The  court  instructed  that  "  the 
corroborating  evidence  contemplated  by  the  statute,  section 
4103  of  the  Bevision,  is  not  confined  solely  to  the  proof  of  the 
fiwjt  of  illicit  intercourse,  but  extends  to  proof  of  other  material 
facts,  such  as  the  birth  and  the  illegitimacy  of  the  child,  the  work- 
ing  daily  alone  with  each  other,  his  riding  with  her  to  Delhi, 
and  his  sending  her  money  after  she  had  gone  away  to  be  con- 
fined; these  and  any  other  facts  showing  intimacy,  opportu- 
nity and  inducement,  certainly  tend,  in  some  degree,  to  cor- 
roborate the  prosecuting  witness,  but  as  to  the  weight  and  value 
of  such  evidence,  it  is  for  the  jury  to  consider;  and  it  is  for 
you  to  draw  your  conclusions  from  such  evidence  as  you  deem 
them  to  be  entitled  to.'^    This  instruction,  in  the  main,  is 
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sustained  by  Andre  v.  The  State^  5  Iowa,  389  (398).  In  one 
material  respect,  however,  it  is  erroneous.  The  prosecuting 
witness  testifies  that  defendant  sent  her  ten  dollars  in  a  letter, 
which  she  burned.  No  other  witness  testifies  respecting  the 
sending  of  money.  It  is  obvious  that  if  this  fact  may  be  con- 
sidered in  corroboration  of  the  person  injured,  she  is  corrob- 
orated by  her  own  testimony,  and  not  by  other  evidence. 

II.  In  her  cross-examination  the  prosecuting  witness  stated 
that  defendant  threw  her  on  the  floor  by  main  strength,  and 
2  : :  held  her  down,  that  she  did  not  oonsent  to  the 

iMtniction.  intercourse,  but  that  it  was  against  her  consent 
and  will,  and  that  she  would  not  have  permitted  it  if  defend- 
ant had  not  been  stronger  than  she.  The  defendant  asked  the 
court  to  instruct  the  jury  that,  "  If  she  was  not  enticed  from 
her  previous  chastity,  but  that  defendant  had  sexual  inter- 
course with  her  by  force,  or  without  her  consent,  however 
wrongful  or  criminal  his  conduct  may  have  been,  he  did  not 
commit  the  crime  of  seduction,  and  must  be  acquitted  of  the 
crime  now  charged."  The  court  refused  to  give  this  instruc- 
tion, and  gave  nothing  of  like  import,  or  similar  in  substance. 
In  this  we  think  there  was  error.  If  the  facts  above  stated 
are  true,  the  offense  of  defendant  was  rape  and  not  seduction. 
And  although  that  is  an  offense  of  more  aggravated  character' 
than  the  one  of  which  defendant  was  convicted,  yet  it  never 
can  be  allowed  to  convict  a  party  of  one  crime  because  he  is 
proved  guilty  of  another.  Such  a  course  would  destroy  every 
guaranty  which  the  law  affords. 

III.  We  are  further  constrained  to  hold  that  the  evidence 
is  insuflScient  to  support  the  verdict.  In  a  criminal  case  the 
guilt  of  the  accused  must  be  established  beyond  a  reasonable 
doubt.  In  this  respect  a  criminal  prosecution  differs  from  a 
civil  action,  in  which  a  bare  preponderance  of  evidence  is  suf- 
ficient to  support  a  verdict. 

Tlie  prosecuting  witness  is  the  only  one  who  testifies  to  the 
direct  circumstances  of  the  offense.  The  corroborating  cir- 
cumstances are  just  as  consistent  with  the  conclusion  that  the 
prosecuting  witness  submitted  to  the  embraces  of  defendant 
voluntarily  and  without  the  employment  of  artifice,  promises, 
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or  persuasion,  hs  that  she  was  led  from  the  path  of  virtue  by 
seductiTe  arts.  The  defendant  either  committed  the  crime  of 
seduction,  or  he  did  not.  The  prosecuting  witness,  in  her  cross- 
examination,  persists  in  declaring  that  defendant  accomplished 
his  purpose  by  force  and  against  her  will.  If  this  testimony 
is  true,  the  defendant  committed  the  crime  of  rape,  and  is  not 
guilty  as  charged.  If  it  is  not  true,  the  testimony  of  the 
prosecuting  witness,  with  the  corroboration  it  has  received,  is 
not  suflBcient  to  support  a  conviction  of  an  infamous  crime. 
In  either  case  the  conviction  is  wrong,  and  a  new  trial  should 
be  awarded. 

Revebsed. 


Nicely  v.  Rogees  et  al. 


Appeal:  cebtificate  of  jxtdge.    The  Supreme  Court  does  not  acquire  ,      

jurisdiction  of  a  cause  whose  amount  in  controversy  is  less  than  $100,  by  \  ^  57  J 

the  certificate  of  the  trial  judge  made  more  than  two  months  after  the  |  ao  ml 

judgment  was  rendered ,  and  after  the  actjoumment  of  the  term.  ^  ^^' 

Appeal  from  Monroe  District  Court. 

Fbiday,  Septembeb  25. 

Plaintif»  claims  $40.00,  the  value  of  a  cow,  which,  he 
alleges,  died  by  reason  of  Texas  fever,  communicated  by  cattle 
imported  into  plaintiff's  i^eighborhood  by  defendant,  and 
wrongfully  permitted  to  run  at  large.  There  was  a  jury  trial, 
and  a  verdict  and  judgment  for  defendant.    Plaintiff  appeals. 

J.  C.  Coad^  YocuTriy  AndersoTv  dh  Rolib  and  Harris  cfe 
Vermillion^  for  the  appellant. 

Tannehill  db  Fee  and  Perry  cfe  Townsendy  for  the  appellee. 

Dat,  J. — ^The  amount  in  controversy  in  this  case  is  $40.00. 
Section  3178  of  the  Code  provides,  that  no  appeal  shall  be 
taken  in  any  cause  in  which  the  amount  in  controversy  between 
the  parties,  as  shown  by  the  pleadings,  does  not  Qxceed  one 
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hundred  dollars,  unless  the  trial  judge  shall  certify  that  such 
cause  involves  the  determination  of  a  question  of  law,  upon 
which  it  is  desirable  to  have  the  opinion  of  the  Supreme 
Court. 

The  motion  for  new  trial  was  overruled,  and  judgment  was 
rendered  upon  the  verdict  in  this  case,  on  the  6th  day  of 
December,  1873.  The  certificate  of  the  judge  above  prescribed 
was  filed  on  the  12th  day  of  February,  1874,  more  than  two 
months  after  the  judgment  was  rendered,  and  after  the  adjourn- 
ment of  the  term  at  which  it  was  rendered.  We  have  held 
that  this  certificate  of  the  judge  must  be  made  when  the  judg- 
ment is  rendered.  That  it  is  not  competent  for  the  defeated 
party,  after  the  adjournment  of  a  term  at  which  judgment  is 
rendered,  to  make  an  ex  parte  application  to  the  judge  for  the 
certificate,  and  that  a  certificate  thus  obtained  does  not  confer 
upon  this  court  jurisdiction  to  determine  the  cause.  The 
appeal  must  be 

DiSMIfiSEP. 


Dbummond  v.  Couse  et  al. 


1.  Fraud:  conveyance.  When  the  circumstanees  attending  a  convey- 
ance of  land  are  consistent,  either  with  a  fraudulent  intent  or  honesty  of 
purpose,  fraud  wiU  not  be  imputed. 

% :    .    A  conveyance  supported  by  a  sufficient  consideration 

will  not  be  set  aside  for  fraud  upon  the  rights  of  a  creditor,  unless  a 
fraudulent  intent  both  of  grantor  and  grantee  be  shown.  ' 

Appeal  from  Bremer  District  Court, 

Friday,  Septbmbeb  25. 

On  the  19th  day  of  February,  1873,  plaintiff  recovered  a 
judgment  against  the  defendant,  H.  H.  Couse,  for  $700.17. 
Execution  issued  on  this  judgment  upon  which  was  returned, 
"  No  property  found."  This  action  is  brought  to  set  aside,  as 
fraudulent,  a  conveyance  from  defendant  to  his  son-in-law 
Levi  Nichols,  of  certain  property  known  as  the  Harlington 
Cemetery. 
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The  petition  alleges  also  that  defendant  purchased  land  in 
Blackhawk  county,  and,  with  intent  of  defrauding  plaintiff, 
caused  it  to  be  deeded  to  his  daughter,  Sarah  A.  Curtis.  Plain- 
tiff asks  that  his  judgment  may  be  declared  a  lien  on  both 
parcels  of  property,  and  that  so  much  as  may  be  necessary  be 
sold  for  the  satisfaction  thereof. 

Plaintiff's  petition  was  dismissed,  and  he  appeals.  Plain- 
tiff expressly  abandons  so  much  of  the  case  as  relates  to  the 
property  conveyed  to  Sarah  A.  Curtis. 

O.  C.  Wrighty  with  whom  is  B.  W.  Poor^  for  appellant. 

Gray^  Dougherty  <&  Gibson^  for  appellees. 

Day,  J. — It  must  be  conceded  that  the  circumstances  attend- 
ing the  conveyance  from  defendant  to  his  son-in-law,  Nichok^ 
are  consistent  with  a  fraudulent  intent,  and  that  they  do  tend 
to  create  a  suspicion  that  fraud  was  intended  by  the  grantor. 
At  the  same  time  it  cannot  be  denied  that  they  may  be  con- 
sistent with  honesty  of  purpose.  When  such  is  the  case  fraud 
will  never  be  imputed.  Lyman  v.  CesBford^  15  Iowa,  229; 
Schojleld  <b  Co.  v.  Blinds  33  Iowa,  175.  The  burden  of  proof 
is  upon  the  plaintiff,  and  he  must  make  the  fact  of  fraud  sat- 
isfactorily to  appear.  Both  the  defendant  and  his  son-in-law 
positively  deny  the  fraud,  and  testify  that  the  conveyance  was 
bona  fide^  and  lor  a  valuable  consideration. 

The  evidence  quite  well  satisfies  us  that  the  conveyance  was 
not  voluntary,  but  that  it  was  supported  by  a  suflBcient  consid- 
eration. This  being  the  case,  a  fraudulent  intent  upon  the  part 
of  both  grantor  and  grantee  must  be  shown.  The  evidence,  it 
seems  to  us,  is  clearly  insufficient  to  fix  upon  the  purchaser 
Nichols  a  fraudulent  purpose. 

The  case  involves  merely  a  question  of  fact,  and  a  review  of 
the  testimony  would  be  unprofitable,  as  it  never  can  be  valu- 
able as  a  precedent.   . 

We  are  of  opinion  that  the  petition  was  properly  dismissed. 

Affirmed. 
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Bood  V.  The  Board  of  Supervisors  of  Mitchell  County. 

n 

©"ISJ  Rood  v.  the  Boabd  of  Supervisors  of  Mitchell  Co.  et  al. 

1.  Taxation:  powers  of  board  of  supervwors.  Sec.  739  of  the  Re- 
vision is  repealed  by  implication  by  Chapter  89,  Laws  of  the  Thirteenth 
General  Assembly,  and  the  Board  of  Supervisors  has  no  authority  to 
increase  the  assessment  of  property.  Taxes  levied  under  a  valuation 
thus  increased  are  not  simply  irregular,  but  illegal. 

2. :     ILLEGAL   tax:     injunction.      If  a  tax  is  illegal,  and  not 

merely  irregular,  its  collection  may  be  restrained  by  injunction. 

Appeal  froTTh  Mitchell  Circmt   Gowrt. 

Friday,  September  25. 

-  On  the  22d  day  of  January,  1874,  plaintiff  filed  his  petition 
in  equity,  stating  that  he  is  the  owner  of  a  certain  eighty 
acres  of  land  in  Lincoln  township,  Mitchell  county,  and  that 
it  was  duly  assessed  by  the  assessor  in  Lincoln  township  for  the 
year  1873,  and  that  the  valuation  was  approved  by  the  town- 
ship board  of  equalization  of  said  township  at  their  regular 
meeting  for  the  year  1873. 

That  about  the  7th  day  of  June,  1873,  the  Board  of  Super- 
visors of  Mitchell  county,  being  in  regular  session  for  the 
transaction  of  business,  and  sitting  as  a  board  of  equalization 
for  the  several  townships  of  Mitchell  county,  and  the  assessor's 
books  of  Lincoln  township  liaving  come  into  their  possession 
during  or  prior  to  the  June  session  of  said  board,  believing  or 
pretending  to  believe  that  said  lands  heretofore  referred  to 
were  not  sufficiently  assessed,  took  the  assessor's  books  for  said 
Lincoln  township  and  erased  the  assessment  as  made  by  the 
assessor  of  Lincoln  township,  and  which  had  been  approved, 
and  made  a  new  and  original  assessment  of  said  land,  whereby 
they  changed  the  rate  of  assessment  from  ten  to  fifteen  dol- 
lars per  acre. 

That  the  Board  of  Supervisors  ordered  the  clerk  of  said 
board  to  disregard  wholly  the  assessment  as  made  by  the 
assessor  of  said  township,  and  to  compute  the  taxes  on  said 
lands  according  to  the  assessment  as  made  by  the  Board  of 
Supervisors,  and  to  certify  up  to  the  treasurer  of  said  county 
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for  collection  the  taxes  thus  found  to  be  due  and  levied  on 
said  land. 

That  the  taxes  were  thus  computed  and  levied,  and  are  now 
spread  upon  the  books  in  the  treasurer's  oflSce,  and  are  a  lien 
on  plaintiff's  lands.  That  the  plaintiff  did  not,  by  verbal  or 
written  petition,  ask  the  said  board  to  take  action  in  the  mat- 
ter, but  that  their  action  was  wholly  voluntary  and  gratuitous. 

That  the  assessment,  levy  and  taxes,  as  they  now  stand  upon 
the  treasurer's  books,  are  without  authority  of  law,  illegal  and 
oppressive,  conceived  through  a  mistake  of  law,  and  enforced 
in  disregard  of  individual  rights. 

That  at  the  January  session  of  tlie  Board  of  Supervisors  for 
the  year  1874,  plaintiff  filed  his  written  petition  before  said 
board,  asking  relief  from  said  assessment,  and  the  board  dis- 
allowed  the  petition,  and  denied  to  plaintiff  any  relief. 

That  unless  the  court  enjoins  the  defendant  from  collecting 
the  taxes  so  levied,  the  lands  of  plaintiff  are  liable  to  be  sold 
for  said  illegal  taxes,  and  great  loss  and  injury  will  be  sus- 
tained by  plaintiff. 

Plaintiff  asks  that  a  decree  be  entered  annulling  and  destroy- 
ing the  assessment  made  by  the  board  on  said  lands,  at  the 
said  June  session,  and  declaring  all  levy  of  taxes  and  amount 
of  said  taxes  which  have  accrued  as  the  result  of  said  levy,  to 
be  without  authority  of  law,  and  null  and  void,  and,  also,  that 
an  injunction  issue  enjoining  said  defendant  from  collecting 
said  taxes. 

To  this  petition  a  general  demurrer  was  sustained.  Plain- 
tiff appeals. 

N.  L.  Rood^  for  appellant. 

M.  M.  Browney  for  appellee. 

Day,  J. — The  Board  of  Supervisors  had  no  authority  to 
increase  the  assessment  of  plaintiff's  property.  Section  739 
1  taxatiok:  ^^  *^®  Revision  conferred  upon  the  Board  of 
Soffl^do?8u-  Supervisors  of  each  county  authority  to  equalize 
penrisors.  ^^  assessments  of  the  several  persons  and  town- 
ships of  the  county.    Chapter  89,  Laws  Thirteenth  General 
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Assembly,  constituted  the  township  trustees  of  eacL  township 
a  board  of  equalization  of  assessments  of  their  respective 
townships.  Although  this  act  contains  no  repealing  clause, 
3'et  the  exercise  of  the  powers  which  it  confers  is  inconsistent 
with  the  authority  of  the  Board  of  Supervisors  to  exercise  the 
same  powers,  and  the  later  statute,  inconsistent  with  the 
former,  must  be  held  to  repeal  it  by  implication. 

As  the  Board  of  Supervisors  had  no  authority  to  increase 
the  assessment,  the  taxes  levied  upon  such  enhanced  valuation 
are  not  simply  irregular,  but  illegal.  Assessment,  by  compe- 
tent authority,  is  essential  to  the  validity  of  a  tax.  Bailey  v, 
Fisher,  38  low/i,  229. 

In  many  states  it  has  been  held  that  a  court  of  equity  will 
not  interpose,  by  injunction,  to  restrain  the  enforcement  of  a 
tax,  but  that  the  party  will  be  remitted  to  the  usual  remedies 
at  law. 

In  this  state,  however,  it  has  uniformly  been  held  that  if 
the  tax  is  illegal,  and  not  merely  irregular,  its  enforce- 
2.  - — :  iUe-  ment  will  be  restrained  by  injunction.  See  Spen- 
function.  cer  V,  WhcatoTi,  14,  Iowa,  38;  Chamberlain  v. 
The  City  of  Burlington^  19  Iowa,  395;  Macklotv.  City  of 
Davenport,  n  Iowa,  879;  Litchfield  v.  The  County  of  Polk, 
18  Iowa,  70;  Olmstead  v.  The  Board  of  Supervisors  of 
Henry  County,  24  Iowa,  33;  Williams  v.  Peinny,  25 
Iowa,  436;  Zorger  v,  Tp,  of  Rapids,  36  Iowa,  175. 

It  is  objected  that  the  petition  is  insufficient  in  that  it  does 
not  state  that  plaintiff  will  suffer  irreparable  injury,  if 
the  injunction  is  not  granted.  The  petition  does  state,  how- 
ever, facts  from  which  this  injury  may  be  inferred,  to-wit, 
that  he  is  the  owner  of  real  estate  upon  which  these  taxes  are 
a  lien,  and  that  they  are  liable  to  sale  for  satisfaction  of  the 
same. 

The  collection  of  the  tax,  in  so  far  as  it  is  dependent  upon  the 
increased  assessment,  under  the  facts  alleged  in  the  petition, 
it  seems  to  us,  should  be  restrained  by  injunction.  The  demur- 
rer was  improperly  sustained. 

Reyebsed. 
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pal  ooiporatdons  are  limited  to  the  exercise  of  Ruch  powers  as  are  ^^^  7«o 

expressly  granted,  and  such  as  are  necessary  to  effectuate  the  purposes  L^  4471 

of  their  incorporation.    Their  powers  are  strictly  construed,  ' 


charter:     amendkekt  to.     Where  the  original  charter  of  fm   ^]f 


a  dty  conferred  upon  the  corporation  power  to  pass  all  ordinances  nec- 
essary to  protect  it  against  injuries  by  fire,  and  an  amendment  to  the 
charter  enumerated  the  particular  acts  which  the  city  might  do  ' '  for  the 
purpose  of  guarding  against  calamities  by  fire : ' '  Held,  that  the  general 
I)ower  conferred  by  the  charter  was  limited  by  the  provisions  of  the 
amendment,  and  that  the  city  had  no  authority  to  pass  an  ordinance  for 
protection  against  fires,  not  authorized  thereby. 

Appeal  from  Lee  DUtrict  Court. 

Friday,  Septembeb  25. 

The  City  Marshal  of  the  City  of  Keokuk  filed  before  the 
Recorder  an  information  accusing  the  defendant  of  violating 
an  ordinance  of  said  city,  entitled  "An  ordinance  for  the  pre- 
vention of  fires." 

The  cause  was  tried  by  a  jury,  and  defendant  was  found 
guilty  and  fined  fifty  dollars  and  costs. 

Defendant  appealed  to  the  Lee  District  Court,  where  the 
cause  was  tried  without  a  jury,  and  judgment  was  rendered 
for  defendant.    Plaintiff  appeals. 

Joh/n  GibbonSj  for  appellant, 

Craig  ds  Collier^  for  appellee. 

Day,  J. — ^Thc  only  question  discussed  is,  the  authority  of 
the  City  of  Keokuk,  under  its  charter,  to  pass  the  ordinance 
under  which  the  information  is  filed.  Section  13  of  the  orig- 
inal charter  of  the  city,  is  as  follows:  "That  the  City  Coun- 
cil shall  have  power,  and  it  is  hereby  made  their  duty,  to  make 
and  publish,  from  time  to  time,  all  such  ordinances  as  shall  be 
necessary  to  secure  said  city  and  the  inhabitants  thereof 
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against  injuries  by  fire,  thieves,  robbers,  burglars,  and  all  other 
persons  violating  the  public  peace. 

"  For  the  suppression  of  riots  and  gambling,  and  indecent 
and  disorderly  conduct;  for  the  punishment  of  all  lewd  and 
lascivious  behavior  in  the  streets,  and  other  public  places  ia  aaid 
city. 

"  They  shall  have  power,  from  time  to  time,  to  make  and 
publish  all  such  laws  and  ordinances  as  to  them  shall  seem 
necessary  to  provide  for  the  safety,  preserve  the  morals,  order, 
comfort  and  convenience  of  said  city  and  the  inhabitants 
thereof.  To  impose  fines,  forfeitures  and  penalties  on  all  per- 
sons offending  against  the  laws  and  ordinances  of  said  city, 
and  provide  for  the  prosecution,  recovery  and  collection  thereof, 
and  shall  have  power  to  regulate,  by  ordinance,  the  keeping 
and  sale  of  gunpowder  within  the  city." 

Section  21  of  the  amendment  to  the  charter  provides,  "That 
the  City  Council,  for  the  purpose  of  guarding  against  the 
calamities  of  fire,  shall  have  power  to  prescribe  the  limits 
within  which  wooden  buildings  shall  not  be  erected,  or  placed, 
or  repaired,  without  the  permission  of  the  said  Council,  and 
to  direct  that  all,  or  any  building  within  the  limit  prescribed, 
shall  be  made  or  constructed  of  fire-proof  materials,  and  to 
prohibit  the  repairing  or  rebuilding  of  wooden  buildings 
within  the  fire  limits,  when  the  same  shall  have  been  damaged 
to  the  extent  of  fifty  per  cent,  of  the  value  thereof,  and  to  pre- 
scribe the  manner  of  ascertaining  such  damage'.  The  City  Coun- 
cil shall  also  have  power  to  regulate  the  construction  of  chimneys 
so  as  to  admit  chimney  sweeps,  and  to  compel  the  sweeping  and 
cleaning  of  chimneys,  to  prevent  the  dangerous  construction 
and  condition  of  chimneys,  fire-places,  stoves,  stove-pipes,  ovens, 
boilers,  and  apparatus  used  in  and  about  any  building  or  man- 
ufactory, and  to  cause  the  same  to  be  removed  or  placed  in  a 
safe  and  secure  condition  when  considered  dangerous.  To 
prevent  the  deposit  of  ashes  in  unsafe  places,  and  appoint  one 
or  more  oflicers  to  enter  into  all  buildings  and  inclosures  to 
discover  whether  the  same  are  in  a  dangerous  state,  and  to 
cause  such  as  may  be  dangerous  to  be  put  in  a  safe  condition. 
To  require  the  inhabitants  to  provide  as  many  fire  buckets, 
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and  in  such  a  manner  and  time,  as  they  shall  prescribe,  and  to 
regulate  the  use  of  them  in  time  of  fire.  To  regulate  and 
prevent  the  carrying  on  of  manufactures  dangerous  in  causing 
or  promoting  fire.  To  regulate  and  prevent  the  use  of  fire- 
works and  tire-arms.  To  compel  the  owners  or  ocxjupants  of 
houses  or  other  buildings,  to  have  scuttles  in  the  roofs,  and 
stairs  or  ladders  leading  to  the  same.  To  authorize  the  major, 
aldermen,  fire  wardens,  or  other  ofiicers  of  said  city,  to  keep 
away  from  the  vicinity  of  any  fire,  idle  and  suspicious  per- 
80U6,  and  to  compel  all  oflScers  of  said  city  and  other  per- 
sons to  aid  in  the  extinguishment  of  fires  and  preserva- 
tion of  property  exposed  to  damage  thereat.  To  organize  fire, 
hook,  ladder  and  ax  companies,  to  provide  fire  engines  and 
other  apparatus  for  the  extinguishment  of  fires.  To  appoint, 
during  pleasure,  a  competent  number  of  firemen,  and  pre- 
scribe their  duties,  and  to  impose  fines  and  forfeitures  upon 
them  for  violation  of  the  rules  and  regulations  prescribed; 
and,  generally,  to  establish  such  regulations  for  the  prevention 
and  extinguishment  of  fires  as  the  City  Council  deem  expe- 
dient.'' 

The  portion  of  the  ordinance  in  question,  material  to  this 
inquiry,  is  as  follows: 

"  Sec.  14.  That  it  shall  be  unlawful  for  any  person  or  per- 
sons, or  corporations,  to  erect,  construct  or  build  any  frame 
bnilding  or  buildings  of  combustible  material  witliin  tlie  fol- 
lowing described  limits  of  the  .City  of  Keokuk,  to-wit:  *  * 
*     *     *    which  are  hereby  declared  to  be  the  fire  limits." 

"  Skc.  18.  That  hereafter  no  lumber  or  wood  yard  shall  l)e 
established  and  located  within  the  fire  limits,  and  that  lumber 
or  wood  yards  shall  not  be  permitted  within  the  fire  limits 
after  the  Ist  day  of  April,  A.  D.  1873,  and  lumber  or  wood 
yards,  after  the  1st  day  of  April,  1873,  shall  not  be  located 
within  the  limits  of  the  old  corporation  and  outside  of  the  fire 
limits  without  the  consent  of  two-thirds  in  number  and 
amount  of  the  owners  of  improved  property,  in  the  block 
where  it  is  desired  to  locate  such  lumber  or  wood  yard, 
and  the  consent  of  the  City  Council,  and  any  person  vio- 
lating any  of  the  provisions  of  this  section,  shall  be  fined 
Vol.  xzxix. — 29 
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not  less  than  five  dollars  and  not  more  than  one  hundred  dol- 
lars, to  be  collected  as  other  city  penalties." 

Cities  have  no  inherent  jurisdiction  to  make  laws  or  adopt 
regulations  of  government.  They  are  governments  of  enumer- 
1.  MUNICIPAL  ^^^^  powers,  acting  by  a  delegated  authority.  The 
pmv^re^'of^'  state  legislature  may  exercise  such  powers  of 
construction,  government  coming  within  a  proper  designation 
of  legislative  power,  as  the  constitution  does  not  expressly  or 
impliedly  prohibit.  But  cities  can  exercise  those  powers  only 
which  are  expressly  or  impliedly  conferred,  and  these  must  be 
exercised  subject  to  such  restrictions  and  regulations  as  the 
grant  imposes.  The  charter  or  general  law  under  which  they 
exercise  their  powers,  is  their  constitution,  and  from  it  they 
must  show  authority  for  the  acts  they  perform.  Cooley  on 
Constitutional  Limitations,  second  edition,  page  191,  and 
cases  cited. 

Municipal  corporations  can  exercise  such  powers  only  as  are 
expressly  granted,  and  such  implied  ones  as  are  necessary  to 
make  available  the  powers  expressly  conlerred,  and  essential 
to  effectuate  the  purposes  of  the  corporation,  and  these  powers 
are  strictly  construed.  Clark  v.  City  of  Des  Moines^  19  Iowa, 
199,  (211,)  and  cases  cited.  Cooley  on  Constitutional  Limita- 
tions, second  edition,  199,  and  cases  cited.  The  power  to  pass 
an  ordinance  requiring  the  removal  of  a  lumber  yard  from  a 
specified  portion  of  the  city,  is  not  expressly  conferi-ed  in  the 
charter,  nor  can  it  be  claimied  that  it  is  necessary  to  make  the 
powers  conferred  available.  Appellant's  counsel  does  not 
claim  that  the  charter  expressly  confers  any  power  to  pass  the 
portion  of  the  ordinance  now  under  consideration,  but  he  refers 
to  certain  general  clauses  in  the  original  charter,  and  in  the 
amendment  thereto,  from  which  he  claims  the  authority  is 
derived.  The  provision  referred  to  in  the  original  charter  is 
as  follows:  "  The  city  council  shall  have  power  *  *  *  to 
make  and  publish  such  ordinances  as  shall  be  necessary  to 
secure  said  city  and  the  inhabitants  thereof  against  injuries 
by  fire  ******  They  shall  have  power  *  *  * 
to  make  and  publish  all  such  laws  and  ordinances,  as  to  them 
shall  seem  necessary  to  provide  for  the  safety,  preserve  the 
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morals,  order,  comfort  and  convenience  of  said  city,  and  the 
inhabitants  thereof." 

The  provision  referred  to  in  the  amendment  to  the  charter 
18  as  follows:  "  And,  generally,  to  establish  snch  regulations 
for  the  prevention  and  extinguishment  of  fires,  as  the  city 
council  deem  expedient."  It  will  be  observed  that  the  orig- 
inal charter  is  very  general  in  its  provisions.  It  confers 
power  to  make  such  ordinances  as  shall  be  necessary  to  secure 
the  city  and  its  inhabitants  from  injuries  by  fire.  All  the 
authority  respecting  fires  which  is  conferred  is  contained  in 
this  provision.  We  need  not  determine  what  powers  this  pro- 
vision delegates  to  the  city,  for  the  amendment  to  the  charter 
contains  a  full  and  specific  enumeration  of  acts  which  the  city 
may  do,  "for  the  purpose  of  guarding  against  calamities  by 
fire."  This  specific  enumeration  must  operate  as  a  limitation 
2. :  char-  upou  the  ffcneral  power  conferred  in  the  orieinal 

ten  amend-        f      ^  »         i  .      .    i      ^i     .      i  .t  .        . 

ment  to.  charter,  upon  the  pnnciple  that  where  a  thing  is 
directed  to  be  done  through  certain  means,  or  in  a  particular 
manner,  there  is  implied  an  inhibition  upon  doing  it  through 
other  means  or  in  a  difierent  manner.  The  general  provision 
contained  in  the  original  charter,  has  become  absorbed  in  the 
particular  enumeration  of  the  amendment.  For  if  the  gen- 
eral provision,  notwithstanding  the  amendment,  authorizes  a 
resort  to  every  proper  means  for  the  prevention  of  fires,  then 
it  contains  all  that  is  embraced  in  the  amendment,  and  per- 
haps more,  and  the  specific  provisions  of  the  amendment  are 
rendered  usel^s.  Therefore,  whatever  power  is  conferred  upon 
the  city  respecting  fires,  must  be  found  in  the  amendment  to 
the  charter.  As  this  amendment  does  not  specifically  author- 
ize the  passage  of  the  ordinance  in  question,  the  authority,  if 
it  exists  at  all,  must  be  found  in  the  clause  conferring  upon 
the  city  power,  "generally  to  establish  such  rules  and  regula- 
tions for  the  prevention  and  extinguishment  of  fires,  as  the 
city  council  deem  expedient."  It  is  a  familiar  principle  of 
construction,  that  such  general  language  at  the  conclusion  of 
a  provision  must  be  taken  in  connection  with,  and  limited  by 
the  special  powers  conferred.  T/f€  City  of  Mount  Pleasant 
V.  Breeze^  11  Iowa,  399;  Ihe  City  of  St.  Louis  v.  LaxAghUn^ 
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49  Mo.,  599.  Otherwise  the  general  provision  would  contidn 
the  specific  enumeration  and  more,  and  such  .enumeration 
would  be  superfluous.  This  general  provision  does  not  graut 
powers  in  addition  to  those  specifically  enumerated,  but  it 
authorizes  the  establishment  of  such  regulations,  as  may  be 
deemed  expedient  for  caiTying  out  and  rendering  effective  the 
powers  conferred  respecting  fires. 

The  provision  of  the  ordinance  under  which  defendant  was 
prosecuted,  was  passed  without  authority  of  the  city  charter. 

Affibmed. 


BuRDicK  V.  Seymour. 


1.  Principal  and  Agent:    conveyance:    ratification.    An  agent, 

acting  under  a  power  of  attorney,  conveyed  the  land  of  his  principal  in 
accordance  with  instructions  received  from  him,  and  the  principal,  with 
a  Ml  knowledge  of  the  conditions  under  which  the  conveyance  was 
made,  received  and  retained  the  consideration  therefor  and  snbse* 
quentiy  wrote  to  the  agent  that,  so  far  as  he  knew,  he  had  fiedthfoUy 
performed  his  trust:  Heldf  that  the  principal  ratified  the  conveyance 
and  was  bound  thereby. 

2.  Damages:    measube  of:    fbaud.    S.  conveyed  certain  real  estate  to 

B.  whose  deed  was  defectively  recorded;  S.  for  the  purpose  of  defeating 
the  former  conveyance,  subeequentiy  conveyed  the  same  property  to  G. 
in  whom  the  legal  titie  was  afterwards  adjudged  to  be,  in  an  action  by 
6.  against  B:  Held,  in  an  action  by  B.  against  S.,  that  the  measure 
of  damages  was  the  highest  value  of  the  land  at  any  time  between 
the  purchase  by  S.  and  the  commencement  of  his  action  to  recover. 

Appeal  from  Hancock  District  Court, 

Frtoay,  September  25. 

Plaintiff  alleges  that  on  the  27th  day  of  February,  1866, 
the  defendant,  through  his  legally  appointed  attorney,  T.  W. 
Burdick,  executed  and  delivered  to  plaintiff,  a  properly  exe- 
cuted and  acknowledged  deed  for  a  certain  described  forty 
acres  of  laud,  and  that  T.  W.  Burdick  informed  defendant  of 
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the  execntion  and  delivery  of  said  deed,  and  defendant  by  let- 
ter acknowledged  the  receipt  of  the  consideration  and  acqui- 
esced in  and  ratified  the  conveyance. 

That  after  the  recording  of  the  deed,  defendant  discovered 
that  the  recorder  had  made  a  mistake  in  recording  the  acknowl- 
edgment^j—which  rendered  the  record  insufficient  notice  to 
subsequent  purchasers, — and  that  he  thereupon,  with  intent 
to  cheat  and  defraud  plaintiff,  executed  and  delivered  to  one 
Julia  Gray  a  deed  of  the  lands  before  conveyed  to  plaintiff. 

That  said  Julia  Gray  commenced  an  action  against  plaintiff, 
in  which  she  claimed  to  be  a  bona  fide  purchaser  of  said  lands, 
and  that  her  title  was  superior  to  plaintiff's  and  that  a  decree 
was  obtained  by  default  against  plaintiff,  and  his  title  was 
made  inferior  and  void  as  to  Julia  Gray's.  That  the  value  of 
the  land  is  $400,  and  that  plaintiff  expended  a  large  amount 
of  money  for  taxes  on  said  land,  by  reason  of  the  wrongful  and 
iraudulent  acts  of  defendant.  Plaintiff  asks  judgment  for 
$500. 

Defendant  answered,  admitting  the  appointment  of  T.  W. 
Burdick  as  attorney,  but  alleging  that  the  appointment  was 
for  the  express  purpose  of  securing  the  location  of  the  county 
seat  of  Hancock  county,  by  negotiating  with  commissioners 
appointed  to  locate  said  county  seat.  The  answer  also  admits 
the  making  of  the  deed  to  Julia  Gray,  but  denies  that  it  was 
done  to  defraud  plaintiff. 

Defendant  claims  of  plaintiff  $500,  because  of  alleged 
fraudulent  representations  respecting  the  re-location  of  the 
county  seat  of  Ht^ncock  county,  and  the  alleged  fraudulent 
conveyance  to  said  county  of  forty  acres  of  land. 

The  cause  was  tried  by  the  court,  who  found  against  the 
defendant  on  his  cross-demand,  and  also  found  that  plaintiff  is 
not  entitled  to  recover,  for  the  reason  that  no  title  passed  to  him 
under  the  deed  executed  by  T.  W.  Burdick,  as  attorney  of  the 
defendant.     Plaintiff  appeals. 

John  T.  Clark  <&  Co.,  and  C.  P.  Brown,  for  appellant. 

JBtish  (&  Btcshy  for  appellee. 
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Day,  J. — The  case  will  be  better  understood  by  a  chrono- 
logical statement  of  the  material  facts:  N.  Burdick  and  T. 
1.  PRINCIPAL  ^'  Burdick,  of  Decorah,  under  the  firm  name  of 
conyey^V  ^'  Burdick  &  Son,  were  the  land  agents  of 
ratiflcation.  defendant,  who  resided  in  Massachusetts,  and 
owned  a  large  quantity  of  laud  in  Hancock  county,  Iowa.  In 
1865,  John  Popejoy,  James  Goodwin,  and  S.  B.  Hewitt,  Jr., 
were  by  the  District  Court  of  Hancock  county  appointed 
commissioners  to  select  the  location  tor  the  county  seat 
of  said  county.  The  minutes  of  the  Board  of  Super- 
visors of  date  November  4,  1865,  show  that  said  com- 
missioners reported,  selecting  for  the  location  of  the  county 
seat  the  SK  J  of  the  SW.  J  of  Section  31.  On  the  same  day 
a  resolution  was  adopted  to  build  two  buildings  on  the  place 
selected,  also  one  appointing  James  Crow  to  procure  title  to 
the  land  selected  by  the  commissioners.  James  Crow  wrote 
Burdick  &  Son,  stating  that  he  and  others  had  been  appointed 
commissioners  to  negotiate  for  a  title  for  the  county  seat  of 
Hancock  county;  that  two  points  were  in  view,  one  on  defend- 
ant's land,  and  the  other  six  miles  west;  that  the  location  was 
not  decided  upon,  but  if  defendant  would  donate  forty  acres, 
the  location  would,  in  all  probability,  be  made  upon  defend- 
ant's land;  that  an  immediate  answer  was  required.  Burdick 
&  Son  sent  this  letter  to  defendant,  and  accompanying  it  wrote 
him  that  they  had  received  letters  from  parties  in  Hancock 
county,  respecting  the  re-location  of  the  county  seat;  that  two 
points  were  being  considered,  one  on  defendant's  land,  the 
other  six  miles  west  thereof;  that  it  would  be  desirable  for 
defendant  to  secure  the  location  on  his  lands,  as  it  would  much 
increase  the  value  thereof;  that  whichever  point  succeeds  will 
have  to  donate  at  least  the  town  site;  that  they  were  advised 
forty  acres  would  be  required,  and  that  the  commissioners  liave 
already  been  appointed  to  make  the  location.  In  this  letter  they 
informed  defendant  that  they  had  written  to  tlie  parties  in 
Hancock  county,  requesting  that  decision  be  withheld  until 
they  cou  Id  hear  from  defendant,  and  that,  if  an  dfort  was  made  to 
secure  the  county  seat,  it  would  be  necessary  for  some  one  to 
go  out  to  Hancock  county  to  make  arrangements  with  the  corn- 
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missioners,  to  give  assurance  of  the  title,  and  to  receive  bond 
or  other  indemnity  that  the  county  seat  would  be  bona  fide 
located  and  buildings  erected.  They  proposed  to  go  to  work 
to  get  the  location  on  defendant's  land,  if  he  would  authorize 
them  to  do  so,  and  pay  them  reasonably  therefor,  or  if  he 
would  give  them  forty  acres  adjoining  the  forty  on  which  the 
county  seat  should  be  located,  that  they  would  pay  all  expenses 
and  give  besides  $100  for  the  land.  They  further  said  with 
no  effort  on  his  or  their  part  the  county  seat  would  be  located 
elsewhere,  and  that  if  they  were  owners  of  the  land  they 
would  make  an  effort  to  secure  the  location.  They  sent  him 
a  diagram  of  his  land,  840  acres  in  the  tract,  upon  which  was 
marked  the  proposed  location  of  the  county  seat,  and  advised 
him  if  he  accepted  their  proposition  it  would  be  necessary  to 
send  a  power  of  attorney  to  T.  W.  Burdick,  authorizing  him 
to  act  in  the  premises,  and  to  make  contracts  in  relation 
thereto.  Upon  receipt  of  this  letter,  defendant  forwarded  a 
power  of  attorney  to  T.  W.  Burdick,  authorizing  him  to  nego- 
tiate with  the  commissioners  appointed  for  and  concerning 
the  location  of  the  county  seat  of  Hancock  county,  upon  any 
land  owned  by  defendant,  and  in  case  such  location  is  made, 
to  sell  and  convey  eighty  acres  of  land  owned  by  him,  situate 
either  in  sec.  6,  township  95,  or  in  sec.  31,  township  96,  range 
23.  Accompanying  this  power  of  attorney,  defendant,  on  the 
6th  of  December,  wrote  Burdick  &  Son  as  follows:  "  Yours 
of  ^November  28th,  received  this  day.  I  am  pleased  with  the 
prospect  of  having  the  county  seat  for  Hancock  county  located 
on  my  lands.  Relying  on  your  integrity  as  gentlemen,  not  to 
take  advantage  of  me  by  making  me  an  unfair  offer,  I  accept 
yonr  proposition  as  contained  in  your  letter  of  November  28, 
1865,  viz:  to  donate  forty  acres  to  the  county  for  public  build- 
ings, and  to  deed  forty  adjoining  to  you  in  remuneration  for 
ex}>en8es  if  you  secure  the  location  as  aforesaid;  you  to  pay 
me  $100  for  said  forty  acres;  and  if  you  do  not  succeed,  then 
the  forty  acres  are  not  to  pass  to  you,  and  I  am  not  to  be 
ohai^eable  with  any  expenses  or  services  in  the  matter.  If 
possible,  have  the  forty  acres  for  the  county  seat  taken  so  as 
not  to  break  into  more  than  one  lot,  and  the  forty  acres  for 
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yourselves  eitlier  west  or  Dortli  of  those  for  the  county  use,  bo 
a8  not  to  divide  lots.  Of  course,  I  rely  wholly  upon  you  to  do 
tliis  and  all  business  relative  to  ray  lands  in  your  care,  in  a 
fair  christian  manner.  As  soon  as  you  advise  me  of  the  whole 
amount  of  my  taxes,  I  will  forward  the  amount  in  full ;  but 
please  scrutinize  the  tax  bill.  I  retain  the  diagram  of  my 
lands  containing  the  proposed  site  for  county  seat^  which  came 
in  your  letter  for  my  use,  and  I  enclose  the  pawer  of  attorney, 
tilled,  as  I  suppose,  correctly.    ******♦*'' 

James  Goodwin,  one  of  the  commissioners  to  locate  the 
county  seat,  testified :  "  We  met  at  Amsterdam;  had  two 
surveyoi's  with  us,  Mr.  Frost  and  James  Crow.  When  we 
were  at  the  center  of  the  county  we  stuck  a  stake,  about  6 
miles  from  present  location,  and  agreed  if  we  could  not  find  a 
better  spot  we  would  locate  there.  And  afterwards  came  to 
this  present  location  and  stuck  a  stake,  and  agreed  if  we  could 
not  get  a  title  to  the  land,  the  location  of  the  county  seat 
should  beat  the  other  place." 

At  an  adjourned  session  of  the  Board  of  Supervisors  on  the 
25th  of  December,  1865,  the  appointment  of  James  Crow  was 
rescinded  and  J.  M.  Elder,  the  clerk  of  the  board,  was  directed 
to  procure  title  to  the  land  designated  for  the  county  seat^  On 
the  31st  of  December,  1865,  Jacob  Ward  wrote  Burdick  & 
Son  as  follows:  '^  Youi*s  concerning  title  to  county  seat  was 
received  by  me  yesterday,  while  in  settlement  with  the  county, 
and  read  to  the  board.  We  have  erected  two  buildings  on  the 
same  site,  and  are  now  doing  business  in  them,  and  if  title  is 
given  satisfactorily,  will  be  a  permanent  county  seat.  *  * 
*  *  In  regard  to  county  seat  here,  you  will  hereafter 
do  the  business  through  our  worthy  clerk  of  the  Board,  J.  M, 
Elder,  or  send. deed  to  me.  The  county  will  pay  expense  of 
deed.'' 

J.  M.  Elder  testifies  as  follows:  "  I  made  no  arrangement 
with  N.  Burdick  &  Son  about  county  seat.  The  arrangement 
had  been  made  before  with  them ;  I  wrote  to  them  about  the 
title  two  or  three  times.  We  did  not  care  to  make  improve- 
ments until  title  was  obtained.  I  do  not  recollect  of  writing 
them  that  the  location  depended  on  donation  of  land,  but  I 
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did  write  them  that  the  buildings  would  not  go  on  until  the 
county  had  title." 

It  is  claimed  that  the  power  of  attorney  was  obtained  by 
fraud  and  misrepresentation.  This  finds  no  satisfactory  sup- 
port in  the  evidence.  It  is  not  proved  that  at  the  time  of 
writing  the  letter  of  November  28th,  Burdick  &  Son  had  any 
information  respecting  the  matter  in  question,  further  than 
that  contained  in  the  letter  of  Crow.  It  is  abundantly  proved 
that  this  letter  of  Crow  was  forwarded  to  defendant. 

The  failure  to  forward  the  letter  of  Ward  cail  in  no  way 
affect  the  good  faith  of  Burdick  &  Son  respecting  the  pro- 
curing of  the  power  of  attorney,  for  this  letter  was  not  written 
until  the  Slst  of  December,  whereas  the  power  of  attorney 
was  executed  on  the  5th  of  the  same  month.  As  the  power 
of  attorney  was  executed  on  the  5th  of  December,  in  response 
to  a  letter  of  the  28th  of  November,  there  can  scarcely  be  a 
doubt  that  the  power  of  attorney  was  in  the  hands  of  T.  W. 
Burdick  long  before  the  receipt  of  Ward's  letter. 

Various  other  objections  are  urged,  as  that  T.  W.  Burdick 
was  negligent  in  the  exercise  of  the  authority  conferred  by 
the  power  of  attorney;  that  the  power  conferred  no  authority 
to  deed  to  plaintiff;  and  that  Burdick  &  Son  did  nothing  to 
secure  the  location  of  the  courtty  seat  These  objections  need 
not  be  separately  considered.  It  is  quite  apparent  that  the 
location  made  by  the  commissioners  was  only  a  conditional 
one,  and  that  its  permanency  was  to  depend  upon  the  procur- 
ing  of  a  satisfactory  title  to  the  land.  It  further  appears  that 
Burdick  &  Son  were  in  communication  with  the  county  officials 
for  a  considerable  period,  for  the  first  letter  of  Crow  was  dated 
December  20th,  1865,  and  the  deed  was  not  executed  until 
the  27th  of  February,  1866.  The  evidence  shows  that  defend- 
ant was  paid  in  money  for  the  40  acres  deeded  to  plaintiff 
$100,  and  in  services  and  disbursements  to  the  amount  of  $20. 
This  was  the  full  value  of  the  land  aside  from  its  enhancement 
through  the  location  of  the  county  seat.  Defendant  testifies: 
"  I  received  intimation  of  the  fact  that  the  commissioners  had 
fixed  the  location  of  the  county  seat  prior  to  November  28th, 
1865,  as  early,  perhaps,  as  the  latter  part  of  1867,  but  more 
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reliable  information  thereof  came  to  me  as  late  as  1868  or 
1869."  It  is  fully  shown  that  defendant  knew  the  facts  con- 
cerning the  location  on  the  1st  of  January,  1870.  Yet  he 
retained  the  amounts  paid,  and  expressed  no  dissatisfaction  at 
all  respecting  the  conveyance  of  80  acres,  as  authorized  in  the 
power  of  attorney.  Upon  the  contrary,  on  the  6th  of  June, 
1870,  in  answer  to  a  communication  of  T.  W.  Burdick,  he 
wrote  as  follows:  "Yours  of  May  30th,  is  received.  You 
say  you  understand  that  I  am  not  fully  satisfied  with  the 
selection  of  land,  and  the  fulfillment  of  a  trust  given  by  a 
power  of  attorney  to  convey  40  acres  to  Hancock  county,  and 
40  acres  to  Nelson  Burdick.  I  am  not  aware  of  having  inti- 
mated any  dissatisfaction  with  you  in  this  business.  As  far 
as  I  know,  you  fulfilled  the  trust  reposed  in  you  legally  and 
faithfully.    The  dissatisfaction  lies  in  another  direction." 

This  letter  was  written  just  one  month  and  five  days  before 
defendant  conveyed  the  land  in  question  to  his  daughter,  Julia 
Gray.  It  is  not  pretended  that  in  the  meantime  he  gained 
any  additional  information  respecting  the  conduct  of  his  agent. 
In  fact,  he  knew  everything  that  was  material  before.  He  knew 
the  county  seat  had  been  conditionally  located  upon  his  land, 
prior  to  Nov.  28th,  1865,  and  that  all  that  was  required  to 
render  it  permanent  was  that  the  title  to  40  acres  of  land  should 
be  made  to  the  county.  He  knew  T.  W.  Burdick  had  con- 
veyed 40  acres  of  land  to  the  county;  he  knew  he  had  con- 
veyed 40  acres  of  land  to  Nelson  Burdick,  and  still  he  says: 
"  I  am  not  aware  of  having  intimated  any  dissatisfiujtion  with 
you  in  this  business.  As  far  as  I  know,  you  fulfilled  the  trust 
reposed  in  you,  legally  and  feithfuUy." 

The  only  reasonable  construction  which  can  be  placed  upon 
this  language  is,  that  defendant,  in  consideration  of  the  $100 
paid  and  the  other  disbursements  made,  and  their  negotiations 
respecting  the  perfecting  of  title,  whereby  the  location  of  the 
county  seat  was  made  permanent,  was  satisfied  that  his  agents 
should  have  title  to  40  acres  of  the  land,  and  that  it  made  no 
difference  to  him  whether  it  was  conveyed  to  Burdick  &  Son, 
or  to  Nelson  Burdick.  And,  indeed,  defendant  had  good  rea- 
son to  be  satisfied.    For,  by  the  mere  conyeyance  of  80  acres 
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of  land,  worth  not  more  than  $2.60  per  acre,  and  without 
further  trouble  or  expense,  he  secured  tlie  permanent  location 
of  a  county  seat  upon  .part  of  a  tract  of  840  acres  which  he 
owned  in  a  body,  whereby  the  value  of  much  of  it  was  more 
than  quadrupled  immediately.  And,  in  addition  to  this,  he 
received  in  money  the  full  value,  prior  to  the  location  of  the 
county  seat,  of  40  acres  of  the  land  conveyed. 

We  are  satisfied  that  defendant,  with  full  knowledge  of  all 
the  material  facts,  by  his  subsequent  conduct  and  declaration, 
ratified  the  conveyance  to  plaintiff,  and  that  he  is  bound 
thereby. 

II.  The  deed  from  T.  W.  Burdick  to  Nelson  Burdick  was, 
in  all  respects,  properly  executed,  but  in  recording  it  the 
3  PAMAOBs :  recorder  omitted  from  the  acknowledgment  a 
fraud.  '  material  part,  so  that  the  record  was  not  construc- 
tive notice.  On  the  11th  day  of  July,  1870,  the  defendant 
deeded  the  land  in  controversy  to  Julia  Gray,  his  daughter. 
In  an  action  brought  by  said  Julia  Gray  against  plaintiff,  the 
title  to  said  land  was  adjudged  to  be  in  Julia  Gray,  imder 
defendant's  deed.  The  evidence  shows  that  the  conveyance 
was  deliberately  and  purposely  made  to  Julia  Gray,  in  order 
to  defeat  the  prior  conveyance  to  plaintiff.  If  defendant  had 
merely  made  a  contract  to  convey,  on  which  the  consideration 
had  been  paid,  and  had  then  purposely  put  it  out  of  his  power 
to  convey  by  deeding  it  to  another,  the  purchaser  would  recover 
not  merely  the  price  paid  and  interest,  but  compensation  for 
the  actual  loss,  embracing  the  enhanced  value  of  the  land  at 
the  time  the  contract  should  have  been  executed.  See  Foley 
V.  McKeegauj  4  Iowa,  1  (11). 

This  case  falls  under  precisely  the  same  principle.  Here 
the  vendor,  after  the  conveyance  wais  executed,  does  an  act 
which  at  the  same  time  displaces  or  defeats  the  prior  convey- 
ance, and  puts  it  out  of  his  power  to  vest  the  title  in  the  prior 
purchaser. 

This  is  not  properly  an  action  upon  the  covenaht  of  war- 
ranty. A  vendor  would  not  be  liable  upon  the  covenant  of 
warranty,  if  the  condition  which  ultimately  defeats  the  title 
of  his  grantee,  comes  into  existence  after  the  conveyance  is 
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made,  and  depends  in  part  upon  thefailure  to  properly  I'ecord  it. 
If,  after  this  conveyance  to  plaintiff  had  been  made,  a  judgment 
had  been  recovered  against  defendant,  and,  because  of  the 
defective  recording,  the  title  had  passed  into  the  hands  of  an 
innocent  holder,  and  the  title  of  plaintiff  had  been  defeated, 
it  is  clear  the  defendant  would  not  be  liable  upon  the  covenant 
of  warranty.  And,  in  this  case,  the  failure  of  plaintiff's  title 
being  occasioned  purposely  by  defendant,  defendant  would  be 
liable  for  the  damages  if  there  were  no  covenants  in  the  deed. 
The  defendant  is  liable,  not  on  account  of  his  breach  of  war- 
ranty, but  because  of  his  fraud. 

We  are  clear,  therefore,  that  in  this  case  the  plaintiff  is 
entitled  to  recover  the  highest  value  of  the  land  at  any  time 
between  his  purchase  and  the  commencement  of  his   suit. 

As  this  value  was  in  no  way  determined  in  the  court  below, 
final  judgment  cannot  be  entered  here,  and  the  cause  must  be 
remanded. 

Eevebsed. 


Moorman  v.  Moorman. 


Venue:  change  of:  when  to  be  granted.  It  is  error  to  refuse  an 
application  for  a  change  of  venue  on  the  ground  of  the  prejudice  of  the 
court,  when  such  application  is  made,  in  all  respects,  in  conformiiy  to 
law. 

Appeal  from  Keokuk  District  CoiiH. 

FRroAY,  September  25. 

The  abstract  shows  that  there  was  pending  in  the  court 
below  an  action  to  modify  a  decree  relative  to  the  custody  of 
a  child.  Appellant  filed  a  motion  and  an  affidavit  verified  by 
herself  and  three  disinterested  persons,  not  related  to  her 
nearer  than  in  the  fourth  degree,  stating  that  the  judge  of 
said  court  was  so  prejudiced  against  her  that  she  could  not 
obtain  a  fair  trial  before  him,  and  asking  for  a  change  of  venue. 
She  further  states,  as  a  reason  for  not  sooner' making  the 
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motion,  that  she  was  not  aware  of  such  prejudice  until  but  a 
short  time  before  she  made  it. 

The  court  overruled  the  motion,  and  gave  defendant  the 
custody  of  the  child.  Plaintiff  appeals,  and  assigns  as  error 
the  overruling  of  her  motion  for  a  change  of  venue. 

Fonda  &  Donnell  and  Fairall^  Boat  <&  Jaoksorij  for 
appellant. 

K"o  appearance  for  appellee. 

Day,  J. — The  application  for  a  change  of  venue  seems  to 
have  been  made,  in  all  respects,  in  conformity  to  the  law.  We 
have  held  that  in  such  case,  unless  the  record  discloses  some- 
thing to  justify  the  action  of  the  court,  it  is  error  to  refuse  a 
change  of  venue;  Miller  v.  Laraway^  31  Iowa,  538.  Nothing 
affording  such  justification  appears  in  the  record.  The  judg- 
ment must  be 

Reversed.* 


MOOBE  V.  MOOBE. 

1.  Verdict:    evidence;     practice  in  the  supreme  court.     Mere 

conflict  of  evidence  is  not  ground  for  disturbing  a  verdict,  and  it  will 
be  sustained,  save  in  case  of  such  absence  of  testimony  as  to  ju^tiiy  the 
conclusion  that  it  was  determined  by  passion  or  prejudice. 

2.  Promissory  note :    pailitrb  of  consideration.    Where  the  con- 

sideration of  a  note  was  the  execution  of  a  contract,  and  the  considera- 
tion of  the  contract  proved  to  be  worthless,  a  holder  with  notice  cannot 
recover  thereon. 

3.  Practice:     pleading:    promissory  note.    In  an  action  to  recover 

upon  a  promissory  note,  allegations  in  the  answer  that  the  plaintiff  is 
not  a  hwka  fide  holder  of  the  note,  and  that  it  was  obtamed  by  fraud 
and  without  consideration,  constituted  a  twiverse  of  the  petition,  under 
which  evidence  that  plaintitf  had  notice  of  the  fraud  and  of  want  of 
consideration  was  admissible. 

4.  Evidence:    short  hand  reporter:     former  trial.     The  testi- 

mony of  the  short  hand  reporter  in  regard  to  evidence  introduced  upon 
a  former  trial  is  competent,  when  it  is  based  upon  his  recollection  of  the 
evidence  itself  and  not  of  his  notes. 
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5.  Promissory  note :  holder  with  notice.  A  note  taken  out  of  the 
due  course  of  business,  under  circumstances  calculated  to  vram  the 
indorsee  of  infirmities,  is  taken  at  his  peril,  although  it  come  to  his 
hands  before  due  and  without  actual  notice  of  fraud. 

Appeal  from  Monroe  Circuit  Court. 

Fbiday,  September  25. 

Action  upon  a  promissory  note.  There  was  a  verdict  and 
judgment  for  defendant;  plaintiff  appeals.  The  facts  of  the 
case  appear  in  the  opinion. 

Dashiell  cfe  Andrews^  for  appellant. 

Perry  cfe  Townaetid^  for  appellee. 

Beck,  J. — The  defenses  pleaded  are,  that  the  execution  of 
the  note  was  procured  by  fraud,  that  the  consideration  has 
failed,  and  that  the  plaintiff  is  not  the  bona  fide  holder  for 
value  and  is  not  the  real  and  true  owner  of  the  note.  Plain- 
tiff is  the  indorsee  of  the  paper  sued  on,  which  was  given  as 
the  consideration  of  the  appointment  of  defendant  as  an  agent 
for  the  sale  of  a  roofing  cement,  under  a  contract  executed 
between  defendant  and  J.  K.  Bridges  &  Co.  The  note  is 
indorsed  in  blank  and  without  recourse  by  Bridges  &  Co.,  the 
payees. 

I.  Numerous  objections  are  made  to  the  rulings  of  the 
Circuit  Court,  but  the  one  which  seems  to  be  most  confidently 
relied  on  is,  that  the  verdict  is  not  supported  by  the  evidence. 
It  is  insisted  by  plaintiff  that  defendant  has  failed  to  establish 
fraud,  want  of  consideration,  or  any  other  of  the  defenses 
pleaded  by  him.  The  worthlessness  of  the  cement,  we 
think,  is  well  established  by  the  evidence,  and  we  have  no 
difficulty  in  concurring  in  the  conclusion  that  the  consideration 
for  the  note  failed. 

Upon  the  question  of  plaintifi^s  good  faith  and  his  knowl- 
edge of  the  character  of  the  paper  when  it  was  secured  by 
1.  \t?rdict:      him,  the  evidence  on  the  part  of  defendant  is  cir- 

GvldcncG  ■  — — . 

pmcticoin       cumstantial.     Plaintiff^s  testimony   supports  his 
the  supreme  .i        »    i  -rr  i  .  i 

court.  own  side  ot  the  case.     U  pon  these  questions  there 
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is  a  conflict,  and  we  cannot  say  the  verdict  is  without  the  sup- 
port of  evidence.  We  cannot  interfere  in  a  case  of  mere  con- 
flict of  evidence.  There  must  be  such  an  absence  of  testi- 
mony as  to  warrant  the  conclusion  that  the  vei*dict  was  the 
result  of  passion  or  prejudice;  there  is  not  suflBcient  ground 
to  so  hold  in  this  case. 

II.  It  is  urged  that  defendant  has  not  rescinded  nor  oflered 
to  rescind  the  contract  under  which  the  note  was  given,  and  he 
2.  PBOMisso-    ^i^'^^^j  therefore,  refuse  payment  now.   No  further 

SfiiSeofcon-  ^iiswer  need  be  given  to  this  position  than  this: 
sideratioiL  jf  -^tat  defendant  received  under  the  contract  was 
worthless,  the  consideration  of  the  note  failed,  and  recovery 
thereon  cannot  be  had  by  a  holder  with  notice.  The  jury,  as 
we  have  just  seen,  w.ere  authorized  to  find  a  failure  of  consid- 
eration. 

III.  It  is  urged  that  the  answer  does  not  deny  that  plain- 
tiff was  an  indorsee  for  value  before  the  maturity  of  the  note. 
8.  practice:    But  it  is  alleged,  however,  that  plaintiff  is  not  a  i(?na 

piSSSSoiy  fi^^  holder  of  the  note,  and  that  it  was  obtained 
note.  by  fraud  and  without  consideration.    These,  with 

other  matters  set  up  by  defendant,  to  say  nothing  about  the 
general  denial,  constitute  a  sufficient  traverse  of  the  petition 
under  which  evidence  was  admissible  to  show  that  plaintiff 
had  notice  of  the  fraud  and  want  of  consideration  alleged. 
If  he  had  such  notice  he  could  not  recover,  though  he  received 
the  note  before  due  for  value.  Under  these  issues  the  case  was 
submitted  to  the  jury,  and  a  finding  thereon  for  defendant 
would  be  supported,  even  if  plaintiff  was  a  holder  of  the  note 
for  value  and  had  taken  it  prior  to  maturity.  The  admission 
of  these  facts  by  the  pleadings  is  no  ground  for  disturbing  the 
judgment,  it  appearing  that  plaintiff  had  notice  of  the  fraud. 
rV.  A  witness,  who  was  a  short  hand  writer  and  had 
reported  the  evidence  at  a  former  trial  of  the  case,  testified  as 
4.  BVTDENCK :  *^  ^^  cvideuce  then  given  by  the  plaintiff.  A 
reportSn  *^  motion  to  suppress  his  deposition  on  the  ground 
former  irUL  ^^^  j^^  showed  his  Statements  were  from  his  recol- 
lection of  the  contents  of  his  notes  or  report  of  the  evidence 
and  not  of  the  evidence  itself,  was  overruled.    This  action 
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of  the  court  was  made  the  ground  of  an  exception  and  the 
objection  is  renewed  in  this  court.  We  understand  from  the 
evidence  of  the  witness  that  his  statements  were  based  upon 
his  recollection  of  the  testimony,  which  agreed  with  his  mem- 
ory of  the  contents  of  his  report.  He  did  not  state  that  his 
memory  was  not  independent  of  his  notes;  on  the  contrary 
we  understand  he  claimed  that  it  was. 

V.  Objections  are  urged  to  several  instructions,  on  the 
ground  that  they  were  not  applicable  to  the  issues  found  by 
the  pleadings  and  to  the  evidence.  With  counsels'  under- 
standing of  the  pleadings  the  position  is  consistent,  but,  as 
we  have  shown,  that  understanding  is  not  correct.  We  think 
the  instructions  are  not  objectionable  on  the  ground  named. 

VI.  An  instruction  is  claimed   to  be  misleading  on  the 

ground  that  it  directed  the  jury  that  fraud  and  want  of  con- 

_    «„^„,«„^    sideration  would  not  defeat  the  note  if  they  found 

hoito^ith     ^*  ^*®  indorsed  "before  due  for  a  valuable  consid- 

notice.  eration,  in  due  course  of  business,  without  notice  of 

fraud."  It  is  claimed  that,  if  th€i  note  was  indorsed  "  before 
due  and  for  a  valuable  consideration,  and  without  notice  of 
fraud,"  it  would  be  regarded  as  having  been  received  in  due 
course  of  business.  The  position  is  not  correct.  If  the  note 
was  taken  out  of  the  "  due  course  of  business,"  under  circum- 
stances calculated  to  impart  notice  of  its  infirmities,  plaintiff 
received  it  at  his  peril,  though  taken  before  due  and  without 
notice  of  fraud.  Trustees  of  Iowa  College  t>.  Hill^  12  Iowa, 
462. 

We  have  disposed  of  all  the  points  made  by  appellant  in  the 
foregoing  discussion.    The  judgment  of  the  Circuit  Court  is 

Affirmed. 
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The  State  v.  Bixby. 

1.  S^idenoe:  jxtdgmbnt.  Want  of  credibility  in  the  principal  witness 
is  not  snfBcient  ground  for  disturbing  a  judgmentt  when  his  testimony 
is  supported,  as  well  as  assailed,  by  other  evidence. 

t. :    CORROBORATION  OP  WITNESS.    The  testimony  of  a  witness, 

who  is  corroborated  in  one  particular,  thereby  acquires  credibility  with 
refence  to  other  matters. 

8.  New  trial:  when  motion  for  must  be  made.  A  motion  for  a  new 
trial  must  be  made  before  a  judgment  is  rendered. 

4.  Bvidenoe:  competency:  trial.  A  person  is  not  a  competent  wit- 
ness in  his  own  behalf,  in  a  trial  on  an  indictment  against  himself. 
Following  The  State  v.  Laffer,  38  Iowa,  422. 

Appeal  from  Blackhawh  JXstrict  Cowrt. 

Fbiday,  September  25. 

The  defendant  was  indicted  and  convicted  of  larceny,  and 
appeals  to  this  court.  The  facts  of  the  case  fully  appear  in 
the  opinion. 

Miller  db  Preston^  for  appellant. 

M.  E.  CtUtSy  Attorney  General^  for  the  State. 

Beck,  J. — I.  The  first  reason  assigned  by  defendant's 
counsel  for  the  reversal  of  the  judgment  is,  that  the  evidence 
1  ««rr,^«,n^/...  was  lusuflScient  to  authorize  defendant's  convic- 
Judgment.  ^lou.  It  is  not  to  be  denied  that  the  direct  evi- 
dence of  the  principal  witness  against  defendant  is,  in  many 
particulars,  entitled  to  little  confidence.  Indeed,  upon  his 
evidence  alone,  the  conviction  could  not  be  supported.  He 
was,  when  he  testified,  under  indictment  for  the  same  offense, 
and  confessed  to  having  made  contradictory  statements  when 
not  under  oath,  in  regard  to  matters  connected  with  the  case, 
and  he  denied  other  statements  which  were  proved.  In  truth, 
it  cannot  be  denied  that  his  credibility,  as  shown  by  tlie 
abstract,  was  of  the  lowest  order.  But  he  is  corroborated  in 
many  and  important  particulars  by  several  witnesses.  The  crime 
Vol.  XXXIX. — 30 
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of  defendant  was  the  larceny  of  a  cow.  The  witness  referred 
to  testified  that  defendant  sold  him  the  cow  and  brought  it  to 
a  slaughter  house  used  by  him.  He  is  corroborated,  as  to  the 
purchase,  by  a  witness  who  was  present,  as  well  as  to  the  pay- 
ment. Another  witness  testifies  that,  about  the  time,  defend- 
ant informed  him  the  first  witness  inferred  to  owed  him 
about  the  sura  agreed  to  be  paid  for  the  cow.  Defendant 
aimed  to  mislead  the  owner  of  the  animal  when  making  search 
for  it  after  the  larceny  was  discovered,  and  about  the  day  the 
offense  was  committed  he  offered  to  sell  cattle  to  a  butcher  in 
another  town,  passing  under  an  assumed  name.  There  are 
several  other  strong  circumstances  against  him,  disclosed  by 
witnesses  other  than  the  one  first  referred  to.  Indeed,  leaving 
out  the  testimony  of  that  witness,  there  is  enough  to  convict 
him  were  the  property  traced  to  his  possession.  The  evidence 
of  the  witness  who  bought  the  cow  of  defendant,  is,  to  our 
minds,  satisfactorily  corroborated  upon  that  point.  At  all 
events,  it  is  one  of  those  cases  where  the  jury  and  trial  judge, 
having  all  the  witnesses  before  them,  were  better  able  to 
determine  the  question  of  their  credibility  than  we  can  be; 
in  the  exercise  of  their  solemn  duties  they  have  considered  the 
evidence  suflicient  to  authorize  a  conviction.  We  cannot 
interfere  with  a  judgment  rendered  on  the  mere  ground  of  con- 
flict of  evidence  and  want  of  credibility  of  one  witness  whose 
testimony  is  supported,  as  well  as  assailed,  and  not  entirely 
destroyed. 

II.  Objections  are  made  to  rulings  of  the  court  in  the 
admission  of  the  evidence.  We  find  no  foundation  for  them 
in  the  abstract.     They  cannot,  therefore,  be  considered. 

III.  The  court  directed  the  jury  that,  if  they  were  satisfied 
a  witness  spoke  the  truth  as  to  matters  in  which  he  was  cor- 
2. : — :  roborated  by  unimpeached  witnesses,  this  would 

corroboration   ,  ,^  ••!.•  j-i.  ^  ^ 

of  witness.  be  ground  tor  giving  him  credit  as  to  matters 
in  which  there  was  no  corroboration.  The  instruction  is 
the  ground  of  objection  made  by  defendant.  We  thiuk  it 
is  correct  and  accords  with  rules  laid  down  in  the  books. 

IV.  In  the  same  instruction  the  jury  are  informed  that  no 
question  was  raised  as  to  the  competency  of  a  witness,  for  the 
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reason  that  he  was  an  accomplice.  This  is  also  complained  of. 
The  abstract  does  not  contradict  the  statement  of  fact  of  the 
instruction.     It  must,  therefore,  be  taken  as  correct. 

V.  Separate  instructions  as  to  the  effect  of  the  good  char- 
acter of  a  witness,  and  of  direct  evidence,  upon  the  subject  of 
reaaonahle  doubt^  and  the  law  of  principal  and  accessory  in  the 
usual  language  of  Ae  books  or  of  the  statutes,  are  objected  to. 
They  demand  no  discussion,  as  they  are  but  repetition  of 
familiar  rules. 

VI.  Objections  based  upon  the  fact  that  the  property  sto- 
len was  shown  by  the  evidence  to  belong  to  a  person  other 
than  the  one  alleged  to  be  the  owner  in  the  indictment,  and 
another  upon  the  manner  of  impaneling  the  jury,  have  no 
support  in  the  facts  found  in  the  record. 

YII.  After  the  cause  was  appealed  to  this  court,  and  at  a 
term  subsequent  to  the  conviction  and  sentence,  a  motion  was 

3.  kkwtbial:  niade  for  a  new  trial  on  the  ground  of  newly  dis- 
for^mcSfbe'*  Covered  evidence.  It  was  overruled  because  not 
*"•****•  made  before  judgment.     It  does  seem  to  us,  in 

view  of  the  explicit  language  of  Rev.,  §  4855,  counsel  ought 
to  have  submitted  to  that  ruling.     This  provision  left  no  dis- 
cretion for  the  district  judge.     The  language  is  explicit,  that 
motions  for  new  trial  must  be  made  before  judgment. 
VIII.     The  defendant  offered  to  introduce  himself  as  a 

4.  KviDEKCE*  witness  in  his  own  behalf,  and  was  refiised.  We 
ggapetency .   ^^^^  .^  ^^^   ^^^^^  ^  Laffev^  38  lowa,  422,  that 

one  is  not  competent  to  testify  in  his  own  behalf  in  a  trial  on 
an  indictment  against  himself.   • 

Affirmed. 
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,12j5w|  The  State  v.  Hoppe. 

89    468 

■  1.  Criminal  law:     indictment:    description  op  property.     The 

description,  in  an  indictment  for  larceny,  of  the  property  stolen  "  as 
bank  bills,  commonly  denominated  national  current^,  the  number  and 
denomination  of  which  are  to  the  jury  unknown,  of  the  amount  and 
value  of  six  hundred  and  fi%  dollars,*'  was  hel^  to  be  sufficient 

2.  :    larceny:    identity  of  stolen  property.    The  identity  <rf 

bank  bills,  charged  to  have  been  stolen,  may  be  established  by  circum- 
stances, as  well  as  by  positive  proof  of  their  date,  number,  or  denomin- 
ation. 

Appeal  from  Dubuque  District  Court. 
Fbiday,  Sbptembeb  25. 

On  the  17th  of  November,  1873,  an  indictment  was  pre- 
sented against  the  defendant,  charging  that  on  the  29th  day  of 
August,  1873,  he  ^'  did  feloniously  steal,  take  and  carry  away 
divers  bank  bills,  commonly  known  and  denominated  national 
currency,  of  divers  denominations,  the  number  and  denomin- 
ation  of  which  is  to  the  grand  jury  unknown,  of  the  amount 
and  value  of  six  hundred  and  fifty  dollars,  which  said  bank 
bills  circulated  and  passed  as  money,  and  which  were  then  and 
there  the  property  and  in  the  possession  of  one  J.  J.  PfiflFher." 

In  December,  1873,  defendant  was  tried,  found  guilty  of 
stealing  five  hundred  dollars,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  two  years.     Defendant  appeals. 

Wilson  <&  O* Donnelly  for  appellant. 

No  argument  for  the  State. 

Day,  J. — I.  It  is  objected  that  the  indictment  does  not  set 
forth  the  denomination  or  any  description  of  the  notes  claimed 
1.  CRIMINAL  to  have  been  stolen,  except  that  they  were  national 
ment':  de-  '  Currency.  The  indictment  charges  that  the  nnm- 
property.  ber  and  denomination  are  unknown.  If  a  more 
full  description  should  be  required,  it  would  in  many  cases 
afford  the  thief  entire  immunity. 
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No  one  from  whose  safe  five  hundred  dollars,  of  the  usual 
denominations  received  in  ordinary  bu  sines,  should  be  stolen, 
could  testify  as  to  date,  number  and  denomination  of  the  bills 
taken.  It  would  be  a  mere  chance  if  he  would  be  able  to 
identify  certainly  a  single  bill.  The  law  should  not,  and 
does  not,  require  unreasonable  things.  The  indictment,  we 
think,  is  sufficient.  Munson  v.  The  State,  4  G.  Greene,  483, 
and  cases  cited. 

II.  The  evidence  shows  that  defendant  and  one  Chris- 
topher Reichman  were  fishing  upon  the  day  on  which,  it  is 

^ .  ^_  alleged,  the  offense    was    committed.      On    the 

So?»toiS'*'  afternoon  of  that  day  they  went  to  the  store 
property.  ^f  f^^^^  prosccutiug  witness,  Pfiffner,  and 
remained  until  nearly  evening.  The  defendant  and  Reich- 
man  were  employed  at  grubbing  for  one  Thomas.  When 
Reichman  and  defendant  went  out  of  the  store,  the  defendant 
told  Reichman  he  might  go  home,  and  said  that  he  was  going 
into  the  store  again.  This  was  toward  evening,  when  it  was  a 
little  dark.  About  this  time  Pfiffner  locked  his  store  and  went 
to  supper.  When  he  returned  he  lighted  a  lamp,  and  discov- 
ered that  the  money  left  in  his  drawers,  and  the  money  in  his 
safe,  which  he  left  unlocked,  were  missing,  amounting  in  all 
to  over  five  hundred  dollars.  Near  the  safe  he  found  two  fish 
lines,  and  under  the  window  communicating  with  the  store- 
room, he  found  a  red  cotton  handkerchief,  having  in  it  clams, 
th^t  had  been  taken  from  their  shells  for  fish  bait. 

About  8  o'clock  that  night  defendant  came  to  the  house  of 
John  Dun,  where  he  kept  his  trunk  and  made  his  home,  when 
not  actively  employed.  He  soon  went  out  of  the  house,  and 
was  gone  three-quarters  of  an  hour.  He  was  called  from  the 
house,  and  he  answered  back,  about  half  way  from  the  house 
to  the  stock  yard.  He  was  arrested  that  night  about  twelve 
o'clock.  The  next  day  money  amounting  to  $435.00  was 
found  concealed  under  one  of  the  wheat  stacks  in  Dun's  stack 
yard,  and  rolled  up  in  fish  lines.  Afterward,  about  $20.00 
was  found  near  a  by-path  leading  from  Pfiffner's  store  to 
Dun's  farm.  The  handkerchief,  the  fish  lines  found  near  the 
safe,  and  some  of  those  found  with  the  money  in  the  wheat 
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stack,  were  identified  as  the  property  of  the  defendant. 
Amongst  other  things,  the  court  instnicted  the  jury  su»  fol- 
lows: 

"  If  yon  are  satisfied  that  the  money  was  stolen  as  charged, 
then  yon  will  take  np  the  second  point,  was  it  the  property  of 
Mr.  PfiflTner?  On  that  point  you  must  be  satisfied  that  the 
money  belonged  to  Ptiffner.  Questions  of  identity  are  often 
the  most  difficult  of  all  questions  for  the  jury  to  determine; 
but,  after  all,  it  is  to  be  determined  as  any  other  feet,  viz: 
Frpm  all  the  facts,  circumstances  and  evidence  in  the  case. 
That  the  property  in  this  case  consists  of  bank  bills  does  not 
render  identification  impossible,  but  only  UKjre  difficult  of 
solution.  Applying  all  the  facts,  circumstances  and  evidence, 
you  will  determine  this  question  of  identification  of  the  mooey 
stolen  from  Mr.  Pfifiher.  If  you  find  that  the-  o£^Lse  was 
committed,  and  that  the  property  or  money  belongs  to  Mr. 
Pfiffiier,  then  you  will  determine  the  guilt  or  innocence  of  the 
prisoner  from  the  charge  as  well  as  from  the  facts,  circum- 
stances and  evidence." 

The  defendant  asked  the  court  to  instruct  as  follows:  "  In 
this  case  it  is  necessary  for  the  prosecution  to  prove  the 
identity  of  the  bank  notes  stolen  from  him,  and  if  the  prose- 
cution has  foiled  to  prove  this,  the  jury  should  find  a  verdict 
of  not  guilty." 

The  court  refused  to  give  this  instruction  otherwise  than  as 
embraced  in  his  general  charge.  Defendant  insists  that  this 
action  was  erroneous. 

It  is  urged  that  the  general  circumstances  of  the  case  can- 
not be  considered  in  determining  whether  money  found  in  the 
stack  was  the  property  of  Pfiffner,  but  that,  before  d^endant 
can  be  convicted,  Pfiflher  must  be  able  to  swear  "  that,  and 
that,  and  that  particular  bill  I  recognize  as  having  been  in  my 
safe  when  I  closed  my  store  on  tiie  evening  of  August  29, 
1873."  This  view  is  clearly  unsound.  SupposC/that  soon  after 
Pfiffner  had  closed  his  store  the  defendant  had  been  seen  to 
enter  and  to  come  from  it  through  the  window,  that  he  had  been 
seen  to  go  to  a  wheat  stack  in  Dun's  yard  and  deposit  some- 
thing in  a  particular  place;  that  Pfiffner,  upon  returning 
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missed  five  hundred  dollars  from  his  safe;  that  upon  immedi- 
ate search  five  hundred  dollars  were  found  in  the  stack  at  the 
place  where  defendant  was  seen.  Would  any  one  doubt  tluit 
the  money  in  the  stack  was  the  money  taken  from  the  store, 
although  Pfiffner  could  not  pick  out  a  single  bill  and  say, 
"  from  date,  number,  or  from  private  mark,  I  recognize  that 
as  oaie  of  the  bills  I  lost? "  It  is  clear  that  the  identity  and 
ownership  of  money  can  properly  be  determined  by  circum- 
stances, and  it  seems  to  us  that  a  pertinent,  well  connected 
chain  of  circumstances  afibrds  more  satisfactory  evidence  of 
the  identity  of  such  property  as  that  under  consideration,  than 
the  positive  testimony  of  a  witness  who  would  swear  to  the 
date,  number,  denomination,  or  private  marks  upon  five  hun- 
dred dollars  of  national  currency,  promiscuously  received  in 
the  ordinary  course  of  business. 

The  instruction  was  right.     The  evidence  sustained  the  ver- 
dict.    The  record  discloses  no  error. 

Affirmep. 


Wilson  v.  The  Independent  District  of  Osceola. 

SollOOl  Distiiot:  tbbasubeb:  cohfsnsation  of.  Under  Sec.  26, 
Chapter  172,  Laws  of  the  Ninth  General  Assembly,  and  Section  2, 
Chapter  102,  Laws  of  the  Tenth  General  Assembly,  the  compensation  of 
the  treasurer  of  an  independent  district  is  fixed  by  the  board  of  directors, 
and  he  cannot  recover  for  his  services  a  greater  amount  than  the  sum 
thoB  determined. 


2. :  :  .    The  rule  is  not  modified  by  the  fact  that  the 

eompenBation  was  not  determined  until  after  the  expiration  of  the 
trenfiurer's  term. 

Appeal  from  Clarke  Circuit  Court, 

Friday,  September  25. 

Plaintiff  states  that  on  the  12th  of  March,  1872,  he  became 
the  treasnrer  of  defendant,  and  performed  the  duties  incident 
to  said  oflSce  for  one  year.     That  after  the  expiration  of  his 
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term  of  oflBce,  the  board  fixed  his  compensation  for  the  year 
at  forty  dollars.  That  said  sum  is  grossly  inadequate  and 
unreasonable,  and  he  would  not  and  has  not  accepted  the 
same.  That  a  reasonable  compensation  for  the  labor  he  per- 
formed would  be  $220.00.  Plaintiff  asks  judgment  for  that 
sum. 

The  defendant  demurred  to  the  petition  upon  the  following 
grounds: 

1.  Plaintiff  shows  that  the  defendant,  by  its  board  of 
directors,  fixed  plaintiff's  compensation,  as  its  treasurer,  as 
by  law  thej  were  required  to  do,  and  that  plaintiff  refused  to 
accept  the  amount  so  fixed. 

2.  The  treasurer  of  a  school  district  is  not  entitled  to 
further  compensation  than  the  amount  fixed  by  the  board  of 
directors. 

3.  Plaintiff,  having  refused  to  accept  the  amount  allowed 
him  by  defendant,  cannot  maintain  an  action  for  a  greater 
amount,  or  for  the  sum  so  allowed. 

The  court  sustained  the  demurrer,  and,  the  plaintiff,  electing 
to  stand  thereon,  gave  the  defendant  judgment  for  costs. 
Plaintiff  appeals. 

Stuart  Brothers^  for  appellant. 

Chiney  <&  Beeson  and  Ayers  <&  Mclntire^  for  appellee. 

Day,  J. — Section  26,  chapter  172,  Laws  Ninth  General 
Assembly,  provides  that  the  Board  of  Directors  shall  fix  the 
1.  SCHOOL  compensation  of  the  secretary  and  treasurer.  Sec 
treasurer:  2,  Ch.  102,  Laws  Tenth  General  Assembly,  pro- 
tionf^"*  ^  vides  that  no  member  of  the  board,  excq>t  its 
secretary  and  treasurer,  shall  receive  pay  out  of  any  school 
funds  for  services  rendered  under  the  school  law.  The  general 
policy  of  the  school  system  is  that  the  oflSccrs  of  school  dis- 
tricts shall  discharge  their  respective  duties  without  compen- 
sation. It  cannot  be  doubted  that  the  legislature  might,  by 
law,  have  fixed  the  compensation  of  the  secretary  and  treasurer 
of  the  board  and,  if  they  had  done  so,  it  would  not  be  claimed 
that,  however  inadequate  or  unreasonable  the  sum  fixed,  the  sec- 
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retary  or  treasurer  could  recover  more.  Indeed,  the  legislature 
might  have  provided  that  they,  like  the  other  members  of  the 
board,  should  receive  no  compensation.  School  districts  are 
municipal  corporations,  invested  with  subordinate  legislative 
powers,  to  be  exercised  subject  to  the  control  of  the  legislature. 
Winspear  v.  Dist  Tp.  of  Holman^  37  Iowa,  542.  Instead 
of  fixing  the  compensation  of  the  treasurer  and  secretary  of 
the  board,  the  legislature  have  delegated  this  power  to  the 
district,  to  be  exercised  through  the  board  of  directors.  If 
the  board  of  directors  had  fixed  this  compensation  at  forty 
dollars  at  the  time  plaintiff  entered  upon  the  duties  of  his 
office,  it  would  probably  not  now  be  urged  that  he  would  bo 
in  a  condition  difierent  from  that  he  would  have  occupied  if 
bis  compensation  had  been  fixed  by  the  legislature,  or  that  he 
could  recover  more  than  the  amount  thus  fi^ed. 

It  is  urged,  however,  that  inasmuch  as  his  compensation  was 
not  determined  until  his  term  expired,  he  is  not  limited  to  the 
amount  allowed  by  the  board,  and  that  he  may  recover  a  rea- 
sonable compensation  without  regard  to  the  board's  action. 
Whilst  this  view  is  plausible,  yet  we  believe  it  to  be  unsound. 
Plaintiff  was  not  compelled  to  retain  the  office,  or  to  dis- 
charge its  duties.  At  the  time  he  accepted  the  office  he 
knew  that  the  duty  of  determining  his  compensation  devolved 
upon  the  board.  He  might  have  insisted  upon  their  discharg- 
ing this  duty  at  once,  and,  in  the  event  of  their  refusal  to  do 
so,  he  might  have  compelled  them  to  act  by  mandamus.  If 
they  had  fixed  a  compensation  by  him  deemed  inadequate,  he 
had  the  option  to  continue  in  the  discharge  of  his  duties,  or 
to  resign.  But  having  taken  no  steps  to  have  his  compensa- 
tion determined,  he  is  presumed  to  have  retained  the  office 
with  the  understanding  tliat  his  compensation  should  be  what- 
ever the  board  might  determine,  and  he  is  as  much  bound  by 
the  amount  so  fixed  as  if  it  had  been  ascertained  before  he 
entered  upon  the  duties  of  his  office. 

Injsnstaining  the  demurrer  there  was  no  error. 

Affirmed. 
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38    474 
112    410 


1.  Practice:  dehtbr^r:  waiver.    Byfilinfir  an anawer  after  the  over- 

ruling  of  a  demurrer,  any  error  in  the  ruling  is  waived. 

2.  :    amendment:   continuance.     Sec.    2^79,  of  the  Revisioii, 


authorized  the  continuance  of  a  cause  upon  the  amendment  of  a  plead- 
ing, only  when  the  court  should  be  satisfied  that,  by  reason  of  such 
amendment,  the  other  party  codld  not  be  ready  for  trial. 

Criminal  law :  surety.  A  surety  for  the  appearance  of  one  charg^ 
with  an  offense  is  not  released  from  the  obligation  of  his  undextakiiig' 
by  a  simple  surrender  of  ike  accused  to  the  sheriff,  in  the  presence  of  the 
court.  He  is  bound  not  only  that  the  party  bailed  shall  appear  at  the 
time  and  phice  specified,  but  also  that  he  shall  abide  the  order  fmd 
judgment  of  the  court,  and  not  depart  without  leave.  • 

The  sheriff  has  no  authority  to  receive  and  keep  in 


custody  one  bailed,  unless  the  latter  is  delivered  to  him  as  prescribed  by 
statute,  or  placed  in  his  custody  in  the  presence  of,  and  with  the 
knowledge  and  sanction,  or  by  the  order  of,  the  magistrate. 

Appeal  from  Des  Moines  District  Court. 

Tuesday,  October  6. 

On  the  9th  day  of  December,  1872,  the  plaintiff  com- 
menced this  action,  on  an  undertaking  for  the  appearance  of 
F.  W.  Corville  before  a  justice  of  the  peace  on  a  charge  of 
keeping  a  house  of  ill-fame,  on  which  undertaking  the  defend- 
ant was  surety. 

The  cause  was  tried  to  a  jury.  Verdict  and  judgment  for 
plaintiff.  Defendant  appeals.  The  further  facts  of  the  case 
are  stated  in  the  opinion. 

Jtf.  D.  <&  H.  O.  Brow7iinffj  for  appellant. 

M,-  E.  Cutts^  Attorney  General^  for  the  State. 

Miller,  Ch.  J. — The  petition  alleges  that  on  the  26th  day 
of  October,  1872,  an  information  was  filed  charging  one  F. 
W.  Corville  et  al.  with  keeping  a  house  of  ill-fame;  that  a 
warrant  was  therefore  issued;  that  on  the  27th  day  of  Octo- 
ber. 1872,  said  Corville  was  duly  arrested;  that  on  said  day  he 
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was  duly  admitted  to  bail  by  W.  A.  How,  a  justice  of  the 
peace  of  Des  Moines  county,  in  the  sum  of  $500  for  his 
appearance  on  the  following  day,  October  28th,  1872,  before 
J.  S.  Dodge,  a  justice  of  the  peace;  that  the  defendant,  Tie- 
man,  entered  himself  as  surety  for  said  Corville's  appearance 
before  said  Dodge,  justice,  etc.  A  default  and  failure  of  Cor- 
ville  to  appear  are  alleged. 

I.  A  demurrer  to  the  petition  was  filed  and  overruled  by 
the  court.  This  is  the  first  ruling  complained  of  by  appel- 
1.  pbacticb:    lant.     The  error,  if  any,  in  this  ruliufir  was  waived 

demurrer:         ^        t       ^   e      ^  .  i  .   .  i.        i  . 

waiver.  by  the  defendant  answering  the  petition  alter  his 

demurrer  was  overruled. 

II.  The  record  recites  that,  on  the  trial,  "the  plaintiff 

introduced  the  original  bond,  to  be  read  as  evidence,  to  which 

defendant  objected  for  a  variance  between  the  original  and  copy 

given  in  petition.     Plaintiff  asked  leave  to  amend,  which  was 

granted.    The  bond  was  then  read  in  evidence,  to  which  the 

defendant  excepted  at   the  time.     Defendant  asked  leave  to 

2. :  — :  amend  his  answer,  and  for  a  continuance.  Con- 
amendment:       ,  1  T-w    /.      I 

continuance,  tmuancc  not  granted.  Deiendant  excepted.^ 
Appellant  now  complains  of  the  refusal  of  the  court  to  grant 
a  continuance  of  the  cause  upon  the  amendment  of  plaintiff's- 
petition.  This  action  was  tried  under  the  Revision,  sectiou 
2979,  which  provides  that  "  when  either  party  shall  amend 
any  pleading  or  proceeding,  the  case  shall  not  be  continued  in 
consequence  thereof,  unless  the  court  shall  be  satisfied  by  affi- 
davit or  otherwise,  that  the  adverse  party  could  not  be  ready 
for  trial  in  consequence  of  such  amendment."  In  this  cas^ 
there  was  no  affidavit  or  other  showing  made  as  contemplated 
in  this  section  of  the  statute,  nor  does  it  appear  upon  the  face 
of  the  record  that  the  defendant  could  not  be  ready  for  trial  in 
consequence  of  the  amendment.  Without  something  to  show 
the  contrarj^  we  must  presume  that  the  continuance  was  prop- 
erly refused. 

m  On  the  trial  counsel  for  defendant  offered  to  prove 
that  the  defendant  had  Corville  in  his  personal  custody,  and 
on  the  day  for  his  appearance  brought  him  into  court  and 
delivered  him  to  the  sheriff,  in  the  presence  of  the  court;  that 
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defendant,  among  other  spectators,  was  ordered  to  leave  the 
court  room  while  the  examination  was  going  on,  leaving  Cor- 
ville,  the  prisoner,  in  charge  of  the  court  and  sheriflT,  he  him- 
self being  turned  out,  and  tl»'at  he  never  saw  Corville  after- 
ward, he  having  escaped.  This  testimony  was  objected  to, 
and  the  court  refused  to  admit  it,  and  defendant  excepted. 
Thereupon  the  court  instructed  the  jury  as  follows: 

"  The  defendant,  to  relieve  himself  from  the  obligation  of  the 
bond  in  question,  must  bring  himself  within  the  provisions  of 
Chapter  231  of  the  Eevision  of  1860;  and  if  he  does  not  bring 
himself  within  the  provisions  of  this  chapter,  the  testimony 
sought  to  be  introduced  before  the  court  will  be  of  no  avail  to 
him."  To  this  instruction  defendant  also  excepted,  and  urges 
these  rulings  as  error. 

The  statute  (section  4987  of  the  Revision,)  provides  that, 
"  at  any  time  before  the  forfeiture  of  their  undertaking,  the 
bail  may  surrender  the  defendant  in  their  exoneration,  or  he 
may  surrender  himself  to  the  officer  to  whose  custody  he  was 
committed  at  the  time  of  giving  bail,  in  the  following  manner: 
1.  A  certified  copy  of  the  undertaking  of  bail  must  be  deliv- 
ered to  the  officer,  who  shall  detain  the  defendant  in  his  custody 
thereon  as  upon  a  commitment,  and  must,  by  a  certificate  in 
writing,  acknowledge  the  surrender.  2.  Upon  the  undertaking 
and  the  certificate  of  the  officer,  the  District  Court  in  which 
the  indictment  is  pending,  or  was  tried,  at  the  next  term  after 
the  surrender,  or  if  during  term  time,  at  the  same  term,  and 
upon  three  clear  days'  notice  thereof  to  the  district  attorney,  with 
a  copy  of  the  undertaking  and  certifi<5ate,  may  order  the  bail 
to  be  exonerated." 

It  is  not  claimed  that  the  defendant  in  this  case  attempted 
to  surrender  the  person  for  whom  he  was  bail  in  the  manner 
8.  CRIMINAL  prescribed  in  the  statute,  but  he  claims  that  he  pro- 
LAw;  surety.  pQg^^  ^  prove  that  he  did,  in  fact,  deliver  him  to 
the  sheriff,  in  the  presence  of  the  court,  at  the  time  he  was 
bound  to  appear,  and  that,  therefore,  he  was  and  is  exonerated. 

No  copy  of  the  undertaking  is  set  out  in  the  record,  in 
which  case  we  will  be  authorized  to  presume  that  it  conformed 
to  the  requirements  of  the  statute.     Section  4968  of  the 
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Revision  gives  a  form  for  an  undertaking  before  an  indict- 
ment, the  conditions  of  which  are,  in  substance,  that  the 
defendant  shall  appear  *  *  *  "  and  abide  the  orders  and 
judgment  of  the  court,  and  not  depart  without  leave  of  the 
same.''  The  undertaking,  therefore,  not  only  obliged  the 
party  bailed  to  appear  at  the  time  and  place  named  therein, 
bat  also  to  ^^  abide  the  orders  and  judgment  of  the  court,  and 
not  depart  without  leave."  See  State  v,  Brown^  16  Iowa, 
314.  The  undertaking  was  not  simply  binding  and  obliga- 
tory until  the  defendant  should  appear  at  the  time  aind  place 
named,  and  such  appearance,  whether  voluntary  or  involun- 
tary, by  being  delivered  by  the  snrety  to  the  sheriff  at  the 
time  and  place  of  appearance,  did  not,  without  more,  termin- 
ate the  obligation  of  the  undertaking. 

Again,  the  sheriff  would  have  no  authority  to  take  or  receive 
the  defendant  again  into  his  custody,  unless  delivered  to  him  in 
the  manner  pointed  out  in  the  statute,  or  unless  delivered  to 
him  or  placed  in  his  custody  in  the  presence  of,  and  with  the 
knowledge  and  e^ianction,  or  by  order  of  the  magistrate,  for  the 

4. :  — :  undertaking  being  duly  executed  and  accepted,  the 

defendant  was  entitled  to  freedom  from  arrest  except  in  a  legal 
manner.  In  the  offer  made  it  was  not  proposed  to  show  that 
the  magistrate  ordered  the  sheriff  to  receive  Corville  into  his 
custody  from  the  surety,  or  that  he  had  any  knowledge  what- 
ever that  the  surety  had  or  intended  to  surrender  him  into  the 
custody  of  the  sheriff.  The  evidence  rejected,  if  admitted, 
would  have  been  insufficient  to  exonerate  the  appellant,  and 
there  was,  therefore,  no  prejudicial  error  in  its  exclusion,  and 
the  .judgment  must  be 

Affibmed. 
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Stumm  t.  Hummel. 

1.  Juror:  qualification:  interest.    In  an  action  for  dama^^,  a  juror 

who  upon  voir  dire  denied  that  hi«  sympathies  were  with  one  of  the 
parties,  or  that  he  was  precljodiced  in  favor  of  either,  but  who  admitted 
that  he  was  the  partner  in  business  of  one  of  them,  was  held  to  have 
been  properly  excused  from  service,  upon  the  ground  that  a  recovery 
might  have  affected  the  copartnership  relation. 

2.  Evidence :  competency  :  damages.    In  an  action  to  recover  for  crim- 

inal conversation  with  the  wife  of  the  plaintiff,  testimony  that  defendant 
had  intercourse  with  her  before  her  marriage  with  plaintiff,  that  be 
advised  her  to  marry  plaintiff,  and  said  he  *' would  then  come  and 
have  intercourse  with  her,"  was  competent  to  show  the  full  extent  of 
the  injury. 

3.  :  materiality.    After  the  wife  of  plaintiff  had  testified  that  she 

first  disclosed  to  her  husband,  her  intimacy  with  defendant  under  the 
impulse  of  anger,  further  testimony  in  regard  to  the  circumstances  giv- 
ing rise  to  her  feeling  was  immaterial. 

4.  :  examination  op  witness.    When  plaintiff's  wife  was  asked 

upon  cross-examination,  in  regard  to  certain  acts  of  indecent  familiaxity 
with  defendant  before  her  marriage,  the  more  general  question  upon 

^re-examination,  as  to  whether  there  had  ever  been  indecent  conduct 
between  them,  could  not  be  made  the  ground  of  objection,  the  way  for 
its  admission  being  opened  by  the  cross-examination. 

5. :  pleading.    Evidence  of  acts  showing  improper  intimacies  before 

marriage,  may  be  properly  admitted  to  show  the  relations  of  the  parties, 
although  the  facts  were  not  pleaded. 

belief  of  witness.    The  plaintiff  was  properly  permitted  to 


te<^tify  as  to  the  reasons  which  induced  him  to  live  with  his  wife  after 
the  discovery  of  her  unchastity.  His  acts  and  belief,  and  not  the  facte 
upon  which  his  belief  was  founded,  were  properly  admitted  for  the  con- 
eidtiration  of  the  jury. 

7.  InBtruction:  corroboration  of  witness.    The  following  instruc- 

tion was  correctly  given:  **  If  you  believe  that  the  child  of  plwntiff's 
wife  shown  you  during  the  trial  resembles  defendant,  and  experience 
teaches  you  that  there  is  anything  reliable  in  this  apperance,  that  would 
be  safe  for  you  to  form  an  opinion  on,  you  may  consider  it  in  corrobora- 
ticn  "  of  her  evidence. 

8.  Criminal  conversation:  collusion.    In  an  action  for  mm.  con.  the 

plaintiff  must  have  had  a  knowledq^e  of  the  intimacy  of  his  wife  with 
defendant  at  the  time,  or  have  had  reasonable  grounds  for  believing  it. 
to  charge  him  with  collusion. 
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9. : : .    To  constitute  a  defense  to  such  an  action,  the  acts 

of  plaintiff  must  have  been  sudi  as  to  warrant  the  conclusion  that  he 
assented  to  the  wife's  infidelity. 

10. :  instruction:  damages.    The  following  instruction  gave  the 

law  correctly:  **If  her  (plaintiff's  wife's,)  bad  conduct  was  confined 
exclusively  to  her  intercourse  with  defendant,  and  p>laintiff  was  induced 
to  marry  her  by  the  recommendation  of  defendant,  that  she  was  a  good 
girl,  and  plaintiff  believed  that  she  was  pure  and  virtuous,  then  her  bad 
conduct  with  defendant  before  marriage,  should  not  be  considered  in 
mitigation  of  damages.'' 

11. :  NOMINAL  DAMAGES.    In  such  an  action  recovery  is  not  barred 

by  the  fact  that  plaintiff  has  not  lost  the  affection  and  society  of  his  wife, 
tiiat  his  family  is  not  broken  up  nor  his  domestic  relations  impaired, 
nor  is  the  recovery  limited  to  nominal  damages. 

12. :    EFFECT  OF  HUSBAND'S   KNOWLKDGE.    That  plaintiff*  after 

knowledge  of  his  wife^  infidelity,  continued  to  live  with  her  upon  the 
same  terms  as  before,  is  not  evidence  of  collusion. 

Appeal  from  Jasper  District  Court, 

Tuesday,  Octobbr  6. 

Action  to  recover  damages  for  criminal  conversation  with 
the  wife  of  plaintiff.  There  was  a  verdict  and  judgment  in 
the  sum  of  $1,000.  The  defendant  appeals.  The  facts 
involved  in  the  questions  passed  upon  in  the  opinion  will  be 
found  fully  stated  therein. 

Window  (&  Wilson  and  Stone  cfe  AyreSy  for  appellant. 

Smith  <&  Cook  and  Favrall  cfe  Bonarden^  for  appellee. 

Begs:,  J. — Numerous  objections  to  the  judgment  are  urged 
upon  our  attention.  They  will  be  considered  in  the  order  we 
find  them  discussed  in  the  briefs  of  appellant's  counsel. 

I.  A  juror,  w;ho  was  called  to  sit  in  the  case,  upon  his  voi/r 
dire  stated  that  he  "  had  talked  with  defendant  about  the  case 
1.  jttrob:  and  he  has  told  me  his  side  of  it — the  facts  as  he 
tnterest.  '  claimed  them.  They  did  not  make  much  impres- 
sion on  my  mind.  Defendant  and  I  are  in  a  partnership  in  a 
nursery,  and  have  been  for  three  years  past."  He  further 
stated  that  he  thought  his  sympathies  were  not  with  defend- 
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ant;  that  he  was  not  anxious  to  have  him  gain  the  case,  and 
that  he  was  not  unfriendly  to  either  party.  A  challenge  for 
cause  by  plaintiff  to  this  juror  was  sustained,  and  is  the  ground 
of  defendant's  first  objection.  We  think  the  action  of  the 
court  was  right.  The  answer  of  the  juror  exhibited  close  bus- 
iness relations,  which,  experience  shows,  generally  beget  senti- 
meuts  of  friendship  and  confidence,  warranting  the  conclusion 
of  the  existence  of  a  state  of  mind  favoring  the  party  with 
whom  such  relations  exist.  In  such  a  case  the  business  of  the 
co-partnership  might  be  affected  by  a  verdict  against  the  part- 
ner; certainly  it  might  result  in  a  necessity  for  the  dissolu- 
tion of  the  firm.  The  court  mliy  well  have  concluded  that 
the  juror  exhibited  such  a  state  of  mind  as  precluded  him  from 
rendering  a  just  verdict,  and,  therefore,  under  the  statute,  was 
not  competent  to  sit  in  the  case.    Code,  §  2772,  ^  9. 

II.  It  appeared  in  the  evidence  that  the  wife  of  plaintiff 
had  lived  in  the  family  of  defendant,  and  he  had,  before  her 
2.  bvii>bnce:    marriage  with  plaintiff,  criminal  intercourse  with 

damages.  '  her.  She  was  permitted  to  testify,  against 
defendant's  objection,  that  he  advised  her  to  marry  plaintiff, 
because  he  would  make  her  a  good  husband  and  provide  her  a 
good  home,  and  that  he  (plaintiff)  would  come  over  and  have 
intercourse  with  her,  and,  if  there  was  any  trouble,  to  leave 
Stumm  and  come  and  live  with  him.  To  this  evidence 
objections  are  urged.  We  think  it  was  properly  received. 
Certainly  the  predetermined  designs  of  defendant  to  commit 
the  wrong  against  plaintiff,  for  which  this  suit  is  brought,  were 
competent  in  order  to  show  the  full  extent  of  the  injury.  The 
evidence  tends  to  establish  that  plaintiff  was  made  the  dupe 
of  defendant's  artifice,  as  well  as  the  victim  of  his  crime. 

III.  The  wife  of  plaintiff,  on  cross-examination,  testified 
that  she  first  disclosed  to  plaintiff  her  intimacy  with  defend- 
3 . .  ant  under  a  feeling  of  anger  against  defendant  on 

materiality,  account  of  his  testimony  in  a  case  wherein  plaintiff 
was  a  party,  in  which  he  had  sworn  falsely  against  plaintiff. 
She  was  asked  if  defendant  was  a  witness  against  plaintiff 
in  that  case.  The  court  sustained  an  objection,  and  we  think 
correctly,  to  this  question.    The  witness  had  shown  her  feel- 
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ings,  and  the  cause  of  it,  declarlDg  that  it  arose  from  defend- 
ant's testimony.  Further  testimony  as  to  the  circumstances 
under  which  it  arose  could  have  been  of  no  advantage  to 
plaintiff;  the  proposed  evidence  was,  therefore,  immaterial. 

IV.  The  plaintiff's  wife,  upon  her  cross-examination,  was 
asked  in  regard  to  certain  acts  of  indecent  familiarity  with 
4. :  ex-     defendant  before  her  marriage,  which  she  denied. 

amlnation  of    tt  -i  «      ^  i  i     j 

witness.  Upon  her  re-exammation  she  was  asked  one  or 

more  general  questions  whether  there  had  been  indecent  con- 
duct between  her  and  him,  and  in  reply  related  acts  of  crimi- 
nal intercourse  with  defendant,  and  that  she  had  become 
pregnant  and  defendant  had  employed  a  physician  to  procure 
from  her  an  abortion.  This  evidence  is  made  the  ground  of 
an  objectibn.  We  think  the  cross-examination  freely  opened 
the  door  to  it,  upon  the  i-e-examination. 

It  is  said  that  the  latter  part  of  the  evidence  was  objection- 
able, on  the  ground  that  the  fact  proved  was  not  pleaded.    It 

^ .       was  a  circumstance  showing  the  relation  of  the 

pleading.  parties,  which  would  tend  to  establish  the  subse- 
quent acts,  after  marriage,  for  which  suit  is  brought  The 
court  properly  directed  the  jury  that  improper  intimacies  and 
conduct  of  the  parties  before  marriage  could  be  considered  for 
that  purpose.     Conway  v,  Nicol^  34  Iowa,  538. 

V.  More  than  one  objection  is  founded  upon  the  admis- 
sion of  evidence  as  to  the  words,  acts  and  appearance  of  the 
plaintiff^s  wife  on  two  or  three  occasions.  If  we  should  con- 
cede the  evidence  to  be  incompetent,  we  are  utterly  unable  to 
presume  it  was  prejudicial  to  plaintiff. 

VI.  Plaintiff  was  permitted  to  testify  to  the  reasons  which 
induced  him  to  live  with  his  wife  after  being  satisfied  of  her 
«. :       infidelity,  and  that  he  believed  her  to  be,  at  the 

belief  of  wit-     .  «     t     .  .  t  -r      .        i  . 

ness.  time  of  their  marriage,  chaste.    It  is  objected 

that  the  jury  should  have  been  permitted  to  determine  the 
facts  upon  which  he  based  his  action  and  belief.  The  acts  and 
belief  of  the  witness  were  the  matters  to  go  to  the  jury  and 
not  whether  they  were  founded  upon  suflicient  facts. 

VII.  The  court  instructed  the  jury  as  follows:    "  If  you 

Vol.  XXXIX. — 81 
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believe  that  the  child  of  plaintiff's  wife  shown  to  you  daring 
7  IN8TRUC-      ^^^  ^^^^'  resembles  defendant,  and  your  judgment 
orationorwlt"-  *^^^  experience  teaches  you  that  there  is  anything 
iiess.  reliable  in  this  appearance  that  would  be  safe  for 

you  to  form  an  opinion  on,  you  may  consider  it  in  corrobora- 
ting the  evidence  of  Mrs.  Stumm."  This  instruction  is  sliid 
to  be  erroneous,  because  it  does  not  confine  the  consideration 
of  the  jury  to  family  .  resemblance.  Certainly  nothing  else 
could  have  been  understood  by  the  jury.  The  word  resemb- 
lance, as  here  used,  implies  that  likeness  ordinarily  seen  between 
child  and  father. 

VIII.  Certain  instructions  are  claimed  to  be  erroneous  on 
the  ground  that  they  assume  facts  stated,  and  are  based  upon 
matters  not  in  evidence.  It  is  suflScient  to  say  that  we  think 
these  objections  are  not  well  founded  in  fact. 

IX.  The  court  directed  the  jury  that,  in  order  to  charge 
plaintiff  with  collusion  in  the  crime  of  his  wife,  he  musthave 
8.  CRIMINAL     had  a  knowledge  of  the  intimacy  at  the  time,  or 

collusion.  *  had  good  and  reasonable  grounds  for  believing  it 
existed,  and  modified  an  instruction  asked  by  defendant,  and 
then  gave  it,  to  the  effect  that,  acts  of  the  defendant  in  order 
to  be  regarded  as  leading  to  the  wife's  infidelity,  must  be  such 
as  to  warrant  the  conclusion  that  he  assented  thereto  in  order 
to  constitute  a  defense  to  the  action.  The  instructions  are 
correct.  Certainly,  if  the  plaintiff  confided  in  his  wife  and 
^  . .  defendant  as  husbands  ordinarily  do  in  virtuous 

•  women  and  in  their  neighbors,  thus  permitting 

opportunities  of  crime,  he  cannot  be  charged  with  collusion 
in  the  absence  of  knowledge,  or  as  aiding,  encouraging,  or 
prompting  intimacy,  unless  the  circumstances  would  warrant 
presumption  of  his  assent  thereto.  Knowledge  of,  and  assent 
to,  the  crime  is  necessary  to  make  him  a  partaker  in  guilt  and 
a  sharer  in  its  consequences. 

X.  The  court  gave  the  following  instruction:  "If  her 
(plaintiff's  wife's)  bad  conduct  was  confined  exclusively  to  her 
10. :  In-    intimacy  with  defendant,  and  plaintiff  was  induced 

stniction :  iii  ^     •  i.i^, 

damages.  to  marry  her  by  the  recommendation  of  defendant 
that  she  was  a  good  girl,  and  plaintiff  believed  that  she  was 
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pure  and  virtuon8,  then  her  bad  conduct  with  defendant  before 
marriage,  if  you  find  there  was  such,  should  not  be  considered 
in  mitigation  of  damages."  This  instruction  is  based  on  both 
sound  law  and  good  morals.  Defendant,  after  having  induced 
plaintiff  to  believe  the  woman  to  be  virtuous,  and  to  take  her  . 
for  his  wife,  cannot  defend  his  own  wrong  by  showing  his 
deceit  and  falsehood  of  which  plaintiff  was  the  victim.  He 
would  be  bound  by  his  declarations  upon  which  plaintiff  acted. 
Another  instruction  is  claimed  to  be  in  conflict  with  this  rule. 
If  it  is,  defendant  cannot  complain,  for  it  was  to  his  advan- 
tage. 

XI.  The  court  refused  to  give  an  instruction  asked  by 
defendant  to  the  effect  that,  if  plaintiff,  by  the  act  complained 

.«^«,  of,  has  not  lost  the  affection  or  society  of  his 
ioai  damages,  ^jfe^  ^o^  was  his  family  broken  up  nor  his  domes- 
tic relations  impaired,  then  he  could  recover  nothing  more 
than  nominal  damages.  It  is  insisted  that  the  instruction 
should  have  been  given.  The  injuries  enumerated  therein  are 
not  the  only  ones  for  which  compensatory  damages  will  be 
awarded  in  this  kind  of  action.  It  was,  therefore,  properly 
refused. 

XII.  An  instruction  asked  by  defendant,  and  refused,  con- 
tained the  thought  that,  if  plaintiff,  after  full  knowledge  of 
12. reflect  his  wife's  infidelity,  continued  to  live  with  her 

knowledge,  upon  the  Same  terms  as  before  her  crime,  this 
would  be  evidence  to  show  that  plaintiff  connived  at  it.  We 
think  the  instruction  was  correctly  refused,  and  one  to  the 
effect  that  plaintiff's  forgiveness  of  his  wife  and  continuance 
of  the  marital  relation  did  not  necessarily  have  the  effect  to 
establish  connivance  or  assent,  was  properly  given.  The  law 
will  not  hold  a  party  remediless  for  an  injury  of  this  kind 
because,  through  the  exercise  of  christian  virtue,  the  influence 
of  family  interest,  or  even  in  the  want  of  what  may  be  regarded 
as  true  manly  spirit,  he  forgives  an  erring  wife  and  trusts  in 
her  reformation  and  promise  of  future  good  conduct  and 
virtue. 

XIII.  It  IS  lastly  urged  that  the  evidence  fails  to  support 
the  verdict.    There  was  a  conflict  of  proof,  and  the  jury  were 
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required  to  determine  whether  the  witnesses  for  plaintiff  or 
defendant  were  the  more  credible.     We  cannot  say  that  this 
duty  was  not  perlbnned  without  prejudice,  passion  or  favor. 
The  verdict  was  not  erroneously  permitted  to  stand. 
The  judgment  of  the  District  Court  is 

Afferhed* 


HowB  &  Co.  V.  Sutherland. 


I.  Instruotion:    kyidekoe:    pbactice.     It  is  not  enor  io  refuse  aa 

instraction  baaed  upon  a  theory  of  fact  which  is  not  supported  byevi- 
denoe,  even  if  it  contains  a  correct  legal  proposition. 

2. :    :    .     The  court  properly  refused  an  inatmctioii 

which  embodied  a  correct  proposition  of  law,  but  based  it  upon  a  single 
feet  when  it  required  to  be  supported  by  others. 

8.  Negligence:  heabure  of  becoyery:  factob.  Where  H.,  a  com- 
mission merchant  in  Chicago;  under  instructions  from  S.,  sdld  fbrthe 
latter  fiYethousand  bushels  of  oats  upon  a  time  contract,  and  negligently 
fjEiiled  to  require  a  margin,  in  accordance  with  tiie  rules  of  the  boajrd  <tf 
trade,  or  to  notify  S.  of  his  right  to  demand  such  margin,  and  also  neg- 
lected to  adYise  S.  that  he  had  sold  the  oats  to  parties  who  were  oper- 
ating a  comer  ^lich,  to  be  successful;  required  to  be  maintained  for 
thirty-two  days  longer,  it  was  held  that,  upon  the  feilure  of  the  Yen- 
dees,  by  which  S.  lost  the  benefit  of  the  contract,  he  was  entitled  to 
recoYer  frpm  H.  the  amount  of  such  loss. 

4.  Praotioe  in  the  Supreme  Court:  exobsstye  yebdict:  new 
TBiAL.  In  case  of  an  ezuessiYe  Yerdict,  the  appellee  will  be  allowed  to 
remit  the  amount  in  excess  of  a  proper  recoYeiy  and  haYe  judgment 
rendered  in  the  Supreme  Court,  or  a  new  trial  will  be  granted  and  the 
former  judgment  reYersed  absolutely. 

Appeal  from  Clark  Circuit  Court. 

Tuesday,  October  6. 

This  is  an  action  by  th^  plaintiffs,  who  are  commission  mer- 
chants of  Chicago,  to  recover  an  alleged  balance  due  them. 
The  account  sued  upon  is  brief-— the  defendant  is  charged  June 

II,  1872,  to  amount  paid  on  draft,  $1,400;  and  is  credited, 
Ang.   2,   1872,  by  sale  of  oats,  $689.06,  leaving   balance 
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claimed  of  $710.94.  The  defendant,  by  answer,  denies  indebt- 
edness to  plaintiff,  but  admits  the  payment  of  the  draft,  the 
shipment  of  the  oats  and  their  sale,  Aug.  2,  and  that  the  price 
realized,  27  cents  per  bushel,  was  the  market  price  that  day; 
and,  for  further  answer  and  counter  claim,  the  defendant  avers 
the  shipment  of  five  thousand  bushels  of  oats  to  plaintiffs  in 
June,  1872,  and  that  the  market  price  was  then  41  cents  per 
bushel,  and  by  reasonable  and  ordinary  diligence  the  plaintiflfe 
could  have  sold  the  oats  and  realized  that  price.  He  asks 
judgment  for  $800.  A  jury  trial  resulted  in  a  verdict  and 
judgment  for  defendant  for  $586.04.    The  plaintiffs  appeal. 

I[arr  d:  StiverSy  for  appellants. 

Stewart  JSros.^  for  appellee. 

Cole,  J. — I.  The  evidence  in  this  case  is.  without  material 
conflict,  except  upon  a  single  question.  It  tends  to  prove  that 
plaintiffs  are  commission  merchants  in  Chicago,  Illinois,  and 
the  defendant  is  a  grain  buyer  in  Osceola,  Iowa.  Prior  to 
Hay  29,  1872,  plaintiffs  solicited  business  from  defendant,  and 
on  that  day  defendant  telegraphed  to  plaintiffs  to  sell  for  him  five 
thousand  bushels  of  oats  for  June  delivery;  the  telegram  was 
received  and  acted  upon,  and  on  the  next  day  the  plaintiffs 
wrote  the  defendant  that  they  had  received  his  telegram,  had 
placed  the  oats  on  the  market,  and  had  sold  the  same  for  forty- 
one  cents  per  bushel,  and  suggested  that  defendant  could  ship 
as  &st  as  he  pleased.  The  defendant  did  ship  the  oats,  in 
seven  cars,  on  the  7th,  8th  and  10th  days  of  June,  and  the  last 
car  left  Osceola  on  the  11th  day  of  June;  the  usual  time  it 
takes  a  car  to  reach  Chicago  from  there  is  about  tliirty-one 
hours;  the  precise  time  of  the  arrival  in  Chicago  is  not 
shown,  but  probably  on  June  10, 11,  14,  and  20,  the  first  arri- 
val being  one  car,  and  the  others  two  each.  In  the  pleadings 
there  is  no  issue  or  question  about  the  quantity  of  oats,  but 
it  is  spoken  of  and  treated  as  6000  bushels;  nor  is  there  any 
evidence  directed  to  the  precise  quantity,  but  one  witness 
speaks  incidentally  of  the  quantity  as  being  4844  bushels. 

At  the  time  of  making  the  order  by  defendant  to  sell  for 
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him  five  thousand  bushels  of  oats,  and  prior  thereto,  a  ^  cor- 
ner" in  oats  existed  in  Chicago,  whereby  the  price  was  there 
raised  above  its  fair  and  legitimate  market  value;  this  "'cor- 
ner  "  was  largely  created  and  maintained  by  Chandler,  Pom- 
emy  &  Co.,  who,  as  well  as  plaintiffs,  were  members  of  the 
Board  of  Trade.  By  the  rules  of  that  board,  each  party  to  a 
time  contract  had  the  right  to  require  the  other  to  deposit 
with  the  treasurer,  as  security  for  the  performance  of  the  .con- 
tract, ten  per  cent,  of  the  value  of  the  property  bought  or  sold, 
and  (probably,)  also  a  margin  to  equalize  the  contract  price 
with  the  market  price.  The  plaintiflTs  sold  the  defendant's  oats 
to  Chandler,  Pomeroy  &  Co.,  but  did  not  require  any  margin. 
Prior  to  the  "  corner  "  in  oats,  the  vendees  were  regarded  as 
abundantly  good;  after  their  connection  with  that  was  known, 
many  business  men  doubted  their  ability  to  keep  and  perform 
their  contracts — their  solvency  was  doubted  and  questioned. 
At  about  two  o'clock  in  the  afternoon  of  June  18, 1872,  they 
failed,  and  their  insolvency  became  generally  known  at  once, 
and  the  price  of  oats  which  had  remained,  under  the  control 
of  the  comer,  for  three  weeks  or  more  at  forty-one  cents, 
declined  immediately  to  thirty-two  cents.  The  plaintiffs  did 
not  re-sell  the  defendant's  oats  at  once,  as  they  might,  under 
a  rule  of  the  Board  of  Trade,  but  kept  them  until  August  2, 
1872,  and  then  sold  them  at  twenty-seven  cents,  the  market 
price  for  that  day.  The  plaintiffs,  in  answer  to  defendant's 
telegram,  May  30,  1872,  informed  him  of  the  corner,  of  lar^ 
receipts  and  of  their  sale,  but  not  who  held  the  corner,  or  to 
whom  they  had  sold. 

Upon  these  matters  the  court  instructed  the  jury  fully,  and 
to  which  the  plaintiff  took  no  exceptions,  and  do  not  now 
1.  IN8TRUC-      "^^®  *^y  objection;  but  they  asked  the  court  to 
dence:^prac-   S^^®  ^^  ^^^  i^U  ^®  following  further  instructions, 
tice.  which  were  refused,  and  thereon  they  assign  error, 

to- wit:  ''2.  If  the  jury  find  that  the  negligence  of  the 
defendant  contributed  in  any  degree  to  the  failure  in  complet- 
ing the  sale  of  the  oats  to  Chandler,  Pomeroy  &  Co.  before 
their  failure,  June  18,  1872,  then  the  defendant  cannot  recover 
for  any  alleged  negligence  of  the  plaintiffs."  It  was  not  error 
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to  refuse  this,  because  there  was  no  evidence  whatever  tending 
to  show  any  negligence  on  the  part  of  the  defendant,  even  if 
he  had  been  under  obligations  to  deliver  the  oats  by  June  18; 
there  Ls  not  a  word  of  testimony  or  intimation  that  the  utmost 
diligence  by  defendant  could  have  enabled  him  to  have  the 
oats  in  Chicago  earlier  than  he  did. 

Again,  his  instructions  were  to  sell  for  June  delivery,  and 
the  sale  was  made  accordingly;  this  gave  him  all  that  month 
in  which  to  deliver,  and  he  had  no  advice  that  it  was  necessary 
to  deliver  earlier  in  order  to  secure  the  benefits  of  his  con- 
tract; under  such  circumstances,  and  when  he  put  all  the  oats 
in  the  cars  during  the  first  ten  days  of  the  month,  a  verdict 
against  him  upon  the  theory  of  his  negligence  could  not  be 
sustained,  and  it  was  not,  therefore,  error  to  refuse  the  instruc- 
tion, even  if  its  correctness  as  an  abstract  proposition  of  law 
be  conceded.  This,  also,  disposes  of  the  third  instruction 
asked,  which  embodied  the  same  proposition  stated  in  differ- 
ent language. 

The  court  also  refused  the  "  4.  If  you  find  that  in  the 
months  of  May  and  June,  1872,   there  was  an  oats  corner 

^ . .  being  run  in  the  city  of  Chicago,  and  that  the 

defendant  was  aware  of  that  fact;  and  that  he 

failed  and  neglected  to  order  plaintiffs  to  call  a  margin 
on  the  sale  of  his  oats,  and  failed  to  provide  plaintiff  with 
the  means  with  which  they  could  deposit  a  cori*esponding 
margin  on  said  sale,  then  such  failure  and  neglect  would 
amount  to  contributory  negligence,  and  defendant  cannot 
recover."  It  was  not  error  to  refuse  this,  because  the 
single  fact  of  the  existence  of  a  "corner"  would  not 
render  the  failure  to  call  for  a  margin,  negligence.  There 
are  other  facts  to  be  taken  into  consideration  also,  as,  to 
whom  was  the  sale  made,  and  was  the  vende3  abundantly 
responsible  without  a  margin;  was  he  connected  with  the 
creation  and  maintenance  of  the  "  corner; "  and  if  so,  was  its 
magnitude  and  probabilities  such  as  to  endanger  the  solvency 
of  a  responsible  vendee;  or,  was  the  vendee  a  responsible  con- 
sumer, purchasing  for  his  own  use,  and  compelled  Uf  pay 
tbe  "  corner  "  price?    In  this  last  case,  a  high  degree  of  dili- 
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gence  even  might  not  call  for  a  margin;  while  in  the  case 
preceeding,  it  might  be  gross  negligence  not  to  do  so.  These 
sufficiently  illustrate  the  error  of  the  instruction  asked  and 
approve  the  correctness  of  the  ruling  of  the  court  in  refusing  it* 

Further  than  this,  the  court  gave  an  instruction  quite  as 
favorable  to  the  defendant  as  the  one  asked  as  above  and 
refused,  and  one  that  covered  the  same  ground  substantiallj, 
and,  at  all  events,  invited  to  the  same  result.  And  to  show 
that  in  the  instructions  given  the  plaintiflfe  were  fairly  treatcfd 
at  least,  we  copy  it:  "  If  you  find  that  the  sale  at  that  time 
to  persons  ordinarily  good  was  dangerous,  on  account  of  a 
**  corner"  causing  fictitious  prices,  and  that  defendaat  knew  of 
such  ''comer"  and  fictitious  prices,  and  at  the  time  was 
engaged  in  the  business  of  dealing  in  oats  and  shipping  to 
Chicago;  and  that  plaintiffs,  at  the  time  of  making  the  sale, 
reported  the  same  to  defendant,  giving  the  prices  sold  ibr  and 
stating  to  him  that  the  market  was  held  by  a  syndicate  or  a 
*  corner; '  then,  in  the  absence  of  further  instructions  from 
defendant,  or  other  neglect  of  the  plaintiff,  the  plaintiff  will 
not  be  held  responsible  on  account  of  such  dangerous  condi- 
tion of  the  market,  or  of  the  failure  of  the  purchasers  by  rea- 
son thereof,  provided  you  find  the  oats  were  sold  by  plaintiff 
in  good  faith,  to  persons  who  were  responsible  at  the  time  of 
sale."  We  are  satisfied  that  the  plaintiffs  have  no  just  ground 
ibr  complaint  in  respect  to  the  instructions. 

II.  It  is  also  insisted  in  argument  that  the  verdict  is  not 
sustained  by  the  evidence.  The  very  pivotal  point  of  the 
s.  nkoliornck:  defendant's  case  on  his  counter  claim,  is,  whether 

measure  of  re-        ;»      ^,        .  ^  ,  j.        .1 

covery :  factor,  under  the  circumstanccs  shown,  an  ordinanly  pru- 
dent and  skillful  commission  merchant  would  have  sold  the 
oats  to  the  very  persons  who  were  creating  and  running  the 
'^  corner  "  in  oats,  and  which  to  be  made  successful  would  have 
to  be  maintained  thirty-two  days,  without  requiring  a  margin 
and  without  advising  the  principal  as  to  the  persons  to  whom 
the  sale  was  made,  or  of  his  right  to  have  a  margin  demanded, 
and  of  the  reciprocal  consequences  of  such  a  demand.  Upon 
this  point  the  testimony  is  somewhat  in  conflict,  and  there  ia 
no  ground  for  interfering  with  the  verdict  of  the  jury  thereon. 
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Indeed  we  are  quite  content  with  it  and,  if  we  were  acting  as 
jurors,  wonld  probably  find  the  same  way. 

III.  The  jury  returned  a  verdict  for  defendant  for  $630.56. 
Among  other  causes  assigned  in  the  motion  to  set  it  aside  was, 
that  it  was  excessive.  The  court  required  the  defendant  to 
remit  the  sum  of  $44.52,  or  a  new  trial  would  be  granted.  A 
reniittitur  was  entered  and  a  judgment  was  rendered  on  the 
verdict  for  $586.04.  Upon  calculation,  we  find  that  to  be  just 
the  sum  that  4844  bushels  of  oats  would  bring  at  41  cents  per 
bushel,  after  deducting  the  $1,400,  paid  on  defendant's  draft. 
This,  of  course,  leaves  the  plaintiflB  nothing  for  their  com- 
missions or  for  the  freights  paid.  There  is  no  direct  evidence 
upon  the  subject  of  commissions  or  their  value,  or  as  to  who 
paid  the  freight.  Certain  freight  bills  were  admitted  in  evi- 
dence for  the  purpose  of  showing  the  date  of  the  arrival  of  the 
cars  of  oats,  and  these  also  show  that  plaintiffs  were  debited 
to  the  railroad  company,  with  charges  on  the  oats  aggregating 
$465.03.  The  account  the  plaintiffs  sued  upon  credited  this 
defendant  with  the  net  proceeds  of  sale  of  the  same  oats  at  27 
cents  per  bushel,  at  $689.06.  By  a  fair  construction  of  the 
defendant's  answer,  he  does  not  controvert  the  plaintiff's  claim 
or  account,  if  the  sale  was  rightly  made  at  27  cents  per  bushel; 
but  he  insists  that  he  is,  by  reason  of  the  plaintiff's  negligence 
or  bad  and  unskillful  conduct,  entitled  to  41  cents  per  bushel. 
The  oats,  4844  bushels,  at  27  cents,  would  yield  $1,307.88,  or 
$618.82  more  than  the  defendant  was  credited  with,  in  the 
account  sued  on,  as  the  net  proceeds  of  the  oats.  And  this 
sum  of  $618.82,  is  $153.79  more  than  the  aggregate  of  the 
freight  bills  debited,  or  charged  in  the  bills  introduced  in  evi- 
dence, to  the  plaintiffs.  This  would  show,  if  there  were  no 
other  charges  than  for  the  freight,  that  the  plaintiffs  had 
charged  the  amount  last  named  above  $153.79,  tor  their  com- 
missions. 

Under  the  pleadings  and  evidence  we  can  hardly  do  more 

than  allow  plaintiffs  a  further  remittitur  of  the  amount  of  the 

freight  bills  to-wit:  $465.03.    There  being  no  testimony  what- 

•  ever  as  to  the  value  of  commissions,  and  the  jury  having  found 
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the  plaintiffs  in  the  wrong  as  regards  the  sale,  we  &iniiot  allow 
anything  for  comraisBions. 

We  will,  therefore,  reverse  the  judgment  and  remand  the 
cause,  with  instructions  to  allow  the  defendant  to  remit  the 
4.  PRACTICE  In  further  sum  of  $465.03:  it  may  be  credited  on  the 

the  supreme  x»  '4.      i   i.  •     i  i.  i> 

court:  exces-  ludgmcnt  as  ot  its  date,  or  a  new  iua&:ment  be 

sive  verdict:   **      ^  u      o 

new  trial.  rendered  for  $121.01,  to  bear  interest  from  that 
date — all  this,  in  case  the  defendant  shall  file  in  said  court  his 
written  election  to  accept  such  judgment.  In  case  ho  does  not 
so  elect,  a  new  trial  in  full  will  be  granted,  and  the  former 
judgment  reversed  absolutely.  Or,  if  the  defendant  shall 
prefer  it,  he  may  have  such  judgment  in  this  court 

Rkvbbsed. 


The  National  State  Bank  of  Mt.  Pleasant  v.  The  Ind. 
DiST.  OF  Marshall. 

1.  Sohool  District :  limit  op  indebtbdbess:  constitutional  law. 
A  school  order,  drawn  upon  the  treasurer  of  an  independent  distarict 
which  is  already  indebted  in  excess  of  the  constitutional  limitation,  is 
invalid  in  the  hands  of  the  origfinal  holder  and  cannot  be  enforced. 

2. :     order:     negotiability.     Such  an  order  does  not  possess 

the  characteristics  of  negotiable  paper,  although  payable  to  bearer  and 
negotiable  in  form,  and,  in  the  hands  of  an  assignee,  it  is  sulo'ect  to  any 
defense  which  might  have  been  made  against  the  original  holder. 

3. :  ^  :  cuRATivB  act.  Chapter  49,  Laws  of  the  Four- 
teenth Oeneral  Assembly,  does  not  validate  orders  drawn  upon  the 
treasury  of  the  district  subsequent  to  the  taking  effect  of  the  act 

4.  ;     assignment:     order.     Where  a  school  order  was  issued  in 

excess  of  the  constitutional  limitation,  the  assignment  of  the  debt  grow- 
ing out  of  such  order  does  not  entitle  the  assignee  to  recover  in  an  action 
to  enforce  the  payment  of  the  order. 

Appeal  from  Henry  District  Coxirt. 

Tuesday,  October  6, 

On  the  28th  of  May,  1872,  plaintiff  filed  a  verified  petition, 
claiming  of  the  defendant  the  sum  of  $1,000,  with  interest 
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from  Maj  20th,  1868,  on  account  of  a  school  house  order  of 
which  the  following  is  a  copy: 

"  No.  29.  Marshall,  May  20,  1868. 

The  Treasurer  of  the  Independent  District  of  Marshall, 
County  of  Henry,  and  State  of  Iowa,  will  pay  to  John  Williams 
or  bearer,  the  sum  of  one  thousand  dollars,  out  of  the  school 
house  fund  in  said  township.  The  above  is  due  one  year  from 
date,  with  ten  per  cent  interest  after  date  until  paid. 

$1,000.  W.  H.  Fbank,  President. 

Countersigned  by  W.  B.  Lambebson,  Secretary." 

On  July  10,  1872,  plaintiff  amended  its  petition  by  adding 
thereto  as  follows:  '•That  said  obligation  is  an  order  issued 
by  said  district,  drawn  on  the  treasurer  thereof,  and  which  was 
sold,  and  the  proceeds  used  in  building  a  school  house  therein, 
or  in  paying  the  indebtedness  on  this  building,  and  the  full 
actual  benefit  of  which  the  district  had  received  and  appropri- 
ated to  its  own  use,  and  now  enjoys." 

The  defendant  answered: 

1.  Denying  that  the  obligation  sued  on  is  an  order  such  as 
could  under  any  circumstances  be  issued  by  said  district,  or 
by  any  person  acting  as  its  oflScer,  and  alleging  that  it  is  void. 

2.  Alleging  that  defendant  is  not  sufficiently  advised  to 
either  admit  or  deny;  tliat  the  proceeds  of  said  order  were  used 
in  building  a  school  house  in  said  district. 

8.  Alleging  that  no  authority  was  voted  by  the  electors  of 
said  district  to  the  board  of  directors  thereof,  authorizing  them 
to  build  said  school  house,  or  to  raise  any  funds,  or  levy  any 
tax  for  the  purpose  of  building  the  same.  That  the  question 
of  issuing  any  bonds  or  orders,  or  levying  any  tax  for  the  pur- 
pose of  building  such  school  house,  was  never,  by  the  board  of 
directors  of  said  independent  district,  submitted  to  the  voters 
of  said  district  as  by  law  required. 

That  no  notice  of  any  meeting  or  election  was  given,  nor 
was  the  question  submitted  to  or  voted  upon  by  the  electors  of 
defendant,  as  by  law  required,  and  that  none  of  the  prerequi- 
site steps  were  taken  relative  to  the  creation  or  the  issuing  of 
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any  bonds  or  orders  in  the  premises,  and  that  the  order  was 
issued  without  authority,  and  is  void. 

4.  Tliat  the  order  was  issued  together  with  other  similar 
papers  as  evidence  of  some  indebtedness,  on  account  of  the 
erection  of  a  school  house,  or  under  the  pretense  of  raising 
funds  to  apply  to  the  building  of  a  school  house.  That  the 
indebtedness  was  greater  than  defendant  is  by  law  capable  to 
contract,  being  greater  than  five  per  centum  of  the  value  of 
the  property  of  said  district,  according  to  the  last  assessment 
prior  to  the  issuing  of  said  order,  or  the  creation  of  said 
indebtedness. 

5.  That  the  order  was  issued  for  a  much  greater  sum  than 
the  amount  realized  thereon  by  the  district,  and  that  the  order 
is  therefore  usurious. 

The  cause  was  referred  to  Edwin  Van  Cise,  to  find  and 
report  the  facts  involved  in  the  pleadings. 

On  the  8th  of  May,  1873,  the  referee  reported  the  facts,  of 
which  the  material  portion  is  in  substance  as  follows: 

1.  That  the  total  amount  of  indebtedness  of  the  Independ- 
ent District  of  Marshall,  at  the  time  of  issuing  the  order  in 
suit  in  this  case,  and  including  said  order,  was  $4,999,  on 
account  of  a  contract  with  one  John  Williams,  to  build  a  school 
house  for  said  district.  There  would  seem  to  have  been  out- 
standing evidences  of  indebtedness  hereon,  to- wit:  orders 
exclusive  of  the  order  in  suit,  amounting  only  to  $4,094.49. 

Here  follows  an  enumeration  of  orders,  prior  to  May  20thy 
1868,  amounting  to  $4,094.49,  all  drawn  in  favor  of  John 
Williams,  and  on  the  school  house  fund,  except  one,  amount- 
ing to  $69.49,  in  favor  of  H.  M.  Pickel,  on  the  contingent 
fund. 

The  order  in  suit  is  dated  May  20th,  1868.  These  orders 
were  all  issued  by  authority  of  the  board  except  one  for  $605.00. 
The  record  fails  to  show  authority  for  this,  but  the  treasurer's 
books  show  a  payment  upon  it  of  $160.00. 

2.  The  value  of  the  taxable  property  of  said  district,  as 
shown  by  the  assessment  made  next  previous  to  the  issuing  of 
the  order  in  suit,  was  $50,278. 

3.  The  records  of  the  board  show  that  an  electors'  meeting 
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was  held  March  11, 1867,  and  contain  a  minute  declaring  that 
"  it  was  resolved  that  the  necessities  of  the  district  render  it 
necessary  to  vote  a  tax  of  $8,000  for  school  house  purposes 
which  was  also  unanimously  approved  through  the  ballot 
box."  This  meeting  was  held  at  the  time  required  by  law, 
and  was  regularly  advertised  by  posted  notices  as,  "  A  meet- 
ing to  be  held  for  the  election  of  directors,  and  to  transact 
such  other  business  as  would  legally  come  before  it."  The 
notice  did  not  specify  that  a  vote  would  be  taken  on  the  ques- 
tion of  building  a  school  house,  or  levying  a  tax  or  issuing 
bonds  thereof.  Few,  if  any,  persons  were  present  beside  the 
board  of  directors.  There  is  no  vote  of  the  people  authoriz- 
ing the  issuing  of  bonds  or  orders.  ,  After  March  11,  1867,  the 
board  of  directors  reduced  the  price  of  the  house  to  $4,999. 

4.  In  October,  1867,  the  board  authorized  the  issuing  of 
$2000  bonds,  with  the  addition  of  such  sums  as  would  be 
necessary  to  negotiate  the  same.  An  order  was  drawn  for 
$2,420,  payable  one  year  after  date,  with  ten  per  cent,  interest 
from  maturity,  and  sold  for  $2000.  The  orders  were  all  dis- 
counted when  sold  by  the  treasurer  at  the  rate  of  about  20 
per  cent. 

5.  The  board,  at  a  meeting  held  March  30, 1868,  authorized 
the  issuing  of  $2000  in  ofders  of  size  to  suit  purchasers.  In 
accordance  with  this  resolution  the  order  in  suit  for  $1000  and 
two  others,  each  of  $500,  were  issued. 

6.  Plaintift*  became  the  owner  of  the  order  in  suit  by  pur- 
chasing the  same  of  David  Wooley,  on  January  10,  1870, 
paying  therefor  a  secured  note  of  Wooley  to  plaintiff,  for 
$1000,  and  $25  in  cash. 

7.  In  July,  1870,  Jackson  Allen,  treasurer  of  defendant, 
paid  plaintiff  on  said  order  $83.00. 

8.  The  money  derived  from  the  sale  of  this  and  the  other 
orders,  was  used  in  the  erection  of  a  school  house  by  defend- 
ant, and  defendant  has  occupied  and  used,  and  still  occupies 
and  uses,  said  house. 

9.  The  district  has  property  as  an  off-set  to  said  indebted- 
ness, amounting  to  $100.00. 

10.  It  does  not  appear  that  plaintiff  had  knowledge  of  the 
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rate  at  which  the  orders  were  negotiated,  or  that  any  defense 
would  be  set  up  against  their  payment.  Some  other  facts  were 
found,  which  are  not  pertinent  to  the  questions  presented. 

The  cause,  after  argument  of  counsel,  was  submitted  to  the 
court  on  the  13th  of  March,  1873,  on  the  report  of  the  referee, 
and  the  court  proceeded  to  announce  the  law  of  the  case,  and 
stated  that,  under  the  pleadings  and  case  as  made,  the  defend- 
ant was  entitled  to  judgment  unless  plaintiff  amended  its 
petition  by  adding  a  count  for  money  had  and  received. 
Thereupon  the  plaintiff  filed  an  amendment  to  its  petition,  as 
follows: 

Plaintiff  says  that  *  *  *  the  defendant  contracted  and 
agreed  with  one  John  Williams  for  the  building  of  a  school 
house  in  the  town  of  Marshall  in  said  district,  for  the  use  of 
said  district,  for  the  sum  of  $5,300,  or  thereabouts. 

Plaintiff  says  that  said  building  was  built  and  said  contract 
fulfilled  by  him,  and  said  building  accepted  and  a  settlement 
liad  between  said  parties,  and  the  above  sum,  or  thereabouts, 
found  due  said  Williams. 

That,  for  a  good  and  valuable  consideration,  the  said 
Williams  sold  and  assigned  to  some  party,  to  this  plaintiff 
unknown,  a  portion  of  the  claim  against  said  district  for  said 
services,  to-wit:  the  sum  of  one  thousand  dollars. 

That  said  unknown  person,  if  so  he  be,  sold  and  assigned 
said  claim  to  one  David  Wooley,  who,  for  a  valuable  and  full 
consideration  therefor,  sold  and  assigned  the  same  to  this 
plaintiff.  Plaintiff  says  that  said  claim  is  wholly  due  and 
unpaid,  and  still  its  property,  except  the  sum  of  eighty-five 
dollars  paid  thereon." 

The  defendant  denied  every  material  allegation  contained  in 
this  amendment. 

Thereupon  the  court,  upon  the  facts  returned  by  the  referee, 
found  for  the  plaintiff,  upon  the  a\nendment  to  its  petition,  as 
for  money  had  and  received,  the  amount  of  its  claim  with  six 
per  cent,  interest  from  May  20,  1869,  less  the  amount  for 
which  the  orders  were  discounted,  and  less  a  credit  of  $83.00, 
and  rendered  judgment  against  defendant  for  $894.50.' 

Both  parties  appeal. 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  495 

Hie  National  State  Bank  of  Mt.  Pleasant  t.  The  Ind.  DIst.  of  Marshall. 

Bowmun  <&  Baryer,  for  plaintiff. 
5".  d&  a.  Ambler^  for  defendant. 

Day,  J. — The  case  presents  for  our  consideration  two  ques- 
tions: jF'irstj  the  right  of  plaintiff  to  recover  upon  the  order 
sued  on;  seoondy  plaintiff's  right  to  recover  upon  the  facts 
alleged  in  the  amendment  to  the  petition. 

I.  From  the  report  of  the  referee  it  appears  that  at  the 
time  of  issuing  the  order  in  question,  the  value  of  the  taxable 
1. 8CHOOI.DIS-  property  of  defendant  was  $50,278.  Prior  to  that 
Slo?of^in-^"  time  defendant  had  issued  warrants,  which  were 
wMtttSrton-  outstanding,  amounting  to  $i,094.49.  As  an  off- 
^^^^'  set  to  this  indebtedness,  the  only  property  which 

the  district  had  was  an  old  school  house  of  the  value  of  $100. 
At  the  time  that  the  order  in  question  was  issued,  the  district 
had  an  outstanding  indebtedness,  a  little  in  excess  of  eight 
per  centum  of  the  value  of  its  taxable  property,  and  no  funds 
in  the  treasury.  The  order  in  suit  made  this  indebtedness 
about  ten  per  centum  of  the  value  of  its  taxable  property. 
Article  II.,  section  3  of  the  Constitution,  provides:  "No 
county,  or  other  political  or  municipal  corporation,  shall  be 
allowed  to  become  indebted  in  any  manner,  or  for  any  pur- 
pose, to  an  amount  in  the  aggregate  exceeding  five  per  centum 
on  the  value  of  the  taxable  property  within  such  county  or 
corporation,  to  be  ascertained  by  the  last  state  and  county  tax 
lists,  previous  to  the  incurring  of  such  indebtedness."  That  this 
provision  of  the  constitution  applies  to  a  school  district,  we 
held  in  WiTispear  v.  DUL  Tp,  of  Holmariy  37  Iowa,  642. 
This  order,  being  issued  in  excess  of  the  constitutional  limita- 
tion, was  invalid  in  the  hands  of  the  original  holder,  whose 
duty  it  wa;s  to  ascertain  the  authority  of  the  officers  with 
whom  he  dealt,  to  bind  the  district  by  issuing  the  order  in 
question.  Reichard  v.  Warren  County ^  31  Iowa,  381,  and 
cases  cited.  la  this  case  we  have  nothing  to  do  with  the  ques- 
tion of  the  validity  of  a  negotiable  instrument,  executed  by  a 
municipal  corporation  in  excess  of  this  constitutional  limita- 
tion,  and  in  the  hands  of  a  bona  fide  holder.    The  order  sued 
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on,  although  payable  to  bearer  and  negotiable  in  form,  does 
2.  - — :  — :  not  possess  the  characteristics  of  negotiable  paper. 

order*  neffO"  ^  &     • 

tiHbiuty.  Clark  v.  the  City  of  Des  Moines,  19  Iowa,  199; 
Clark  V,  Polk  County,  lb.,  248;  Shepherd  v.  District  Town- 
ship of  Richland,  22  Iowa,  595.  The  order  in  the  hands  of 
the  plaintiff  is  aflTected  by  all  the  defects  which  would  have 
attached  to  it  in  the  hands  of  the  original  holder. 

Considered  as  an  order,  there  is  another  fatal  objection  to 
the  instrument  sued  on.  Section  26,  Chapter  172,  Laws  Ninth 
General  Assembly,  provides  that  the  board  of  directors  "  shall 
audit  and  allow  all  just  claims  against  the  district,  *  *  *  and 
no  order  shall  be  drawn  on  the  district  treasury  until  the  claim 
for  which  it  is  drawn  has  been  so  audited  and  allowed."  Now 
it  appears,  from  the  report  of  the  referee,  that  no  claim  against 
the  district  had  been  audited  and  allowed,  in  discharge  of 
which  this  order  was  drawn.  Upon  the  contrary,  it  was  drawn 
in  advance  of  the  existence  of  any  claims  against  the  district, 
for  the  purpose  of  being  put  upon  the  market  and  negotiated 
to  raise  money  to  build  a  school  house.  And  it  was,  in  fact, 
sold  for  $800.00. 

The  attorney  for  plaintiff  concedes  that  there  were  such 
irregularities  in  the  issuing  of  the  paper  sued  on,  as 
required  the  intervention  of  the  legislature  to  cure.  But 
he  contends  that  Chapter  49,  of  the  General  Laws  of  the 
Pourteenth  General  Assembly,  render  the  order  legal  and 

^ .  binding.    This  statute  was  approved  April  12th, 

curative  act.*  ^872,  and  took  effect  after  the  commencement  of 
this  suit,  and  is  as  follows:  "That  chapter  ninety-eight  of  the 
Acts  of  the  Twelfth  General  Assembly,  be  amended  by  adding 
to  the  fifth  section  thereof,  the  following:  '  Provided,  That 
when,  instead  of  bonds  as  in  this  act  is  provided,  any  indepen- 
dent school  district  has  heretofore  issued  orders  on  its  treas- 
urer, which  have  been  sold,  and  the  proceeds  used  in  building 
school  houses  therein,  or  in  paying  indebtedness  incurred  in 
thus  building,  such  orders  shall  be  as  legal  and  binding, 
as  though  they  had  been  issued  in  bonds  in  accordance  with 
this  act.' "  The  order  in  question  was  issued  May  20th,  1868, 
The  statute  authorizing  independent  school  districts  to  borrow 


Digitized  by 


Google 


DECEMBER  TERM,  1874.  497 

The  National  State  Bank  of  Mt.  Pleasant  y.  Tbe  In<k  Dist.  of  liarshaU. 

money  and  issue  bonds,  which  this  curative  statute  amends, 
took  effect  by  publication  April  17th,  1868,  more  than  a  month 
before  the  order  in  question  was  issued.  This  statute  proposes 
only  to  operate  upon,  and  apply  to,  orders  issued  before  Chapter 
98,  Laws  of  Twelfth  General  Assembly  took  effect.  The  order 
in  question,  issued  subsequently  to  that  time,  is  not  within  its 
provisions.  Besides,  that  this  order  was  issued  in  violation  of 
constitutional  inhibition  is  a  defect  which  this  statute  does 
not  attempt  to  cure,  and  which  the  legislature  has  no  power 
to  remedy. 

The  court  did  not  err  in  holding  that  plaintiff  could  not 
recover  u*;X>n  the  instrument  sued  on. 

II.  In  the  amendment  to  the  petition  plaintiff  alleges  that 
John  Williams,  contracted  to  build  a  school  house  for  defei^d- 

4  :as-     ant  for  about  $5,300.    That  he  efected  the  build- 

der.  '  ing  according  to  contract,  and  assigned  the  sum 
of  one  thousand  dollars  of  his  claim  therefor,  to  an  unknown 
person,  wliich  unknown  person  assigned  the  claim  to  David 
Wooley,  who  sold  and  assigned  the  same  to  plaintiff. 

No  additional  proof  was  introduced,  and  the  case  was  deter- 
mined upon  the  facts  already  reported  by  the  referee.  The 
claim  then  which  Williams  assigned,  grew  out  of  the  order 
already  referred  to,  and  the  assignment  of  the  claim  was  the 
transfer  of  the  order.  We  have  already  seen  that  this  portion 
of  Williams'  claim  was  invalid,  the  transaction  which  gave 
rise  to  it  having  created  a  debt,  after  the  constitutional  limita- 
tion had  been  passed.  Williams  could  not  have  enforced  this 
debt,  and  his  assignee  occupies  no  better  position.  If  Williams 
or  plaintiff,  has  any  right  in  equity  to  subject  the  building 
erected  for  the  defendant  to  the  satisfaction  of  the  claim  against 
the  district,  which  we  do  not  now  determine,  this  adjudication 
is  without  prejudice  to  such  right. 

On  defendant's  appeal  the  cause  must  be 

Reveesed. 
Vol.  xzxdc. — 32 
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Babtle  V.  Phelps. 

1.  Inatraotioii ;    when  erbor  to  refuse.     It  is  error  to  refuse  an 

instruction  correct  in  law  and  based  upon  a  theory  of  fact  sustained  by 
the  evidence,  when  the  same  legal  proposition  is  not  embraced  in  any 
other  instruction  gfiven. 

2.  Principal  and  Agent:    liabiutt  of  agent:    i^eglioence.    An 

agent  is  liable  for  goods  shipped  to  him  for.  sale,  upon  his  order,  and 
which  arrived  at  his  place  of  residence  and  business,  unless  he  shows 
their  loss  occurred  without  fault  or  negligence  on  his  part. 

Appeal  from  Winneshiek  Circuit  Court. 

Tuesday,  October  6. 

Action  in  ordinary  by  plaintiff,  who  is  a  dealer  in  agricul- 
tural implements,  to  recover  of  defendant,  who  was  his  agent 
for  the  sale  of  such  implements  at  Decorah,  the  value  of  one 
number  two  JEtna  self-rake  combined,  $200,  less  fifteen  per 
cent.,  the  commission  allowed  defendant  for  the  sale.  The  peti- 
tion contained  also  a  second  count  for  $37.66,  for  missing  parts 
of  another  implement  returned.  The  answer  is  in  general  denial, 
and  also  sets  up  a  settlement  with  plaintiff  and  a  receipt  for 
$60  in  full  of  all  demands.  Trial  to  a  jury;  verdict  and 
judgment  for  defendant.     The  plaintiff  appeals. 

Jf.  P.  Hathawo/y  for  appellant. 

Levi  Bullisy  for  appellee. 

Cole,  J. — ^The  evidence  tended  to  show  ft  shipment  of  a 
car  load  of  implements,  upon  the  order  of  plaintiff,  by  the 
manufacturers  to  the  defendant,  containing  twenty-two  arti- 
cles, the  implement  in  controversy  being  one  of  them.  It 
also  tended  to  show  a  settlement  between  the  parties,  made  in 
the  fall  after  the  shipment,  and  in  which  only  twenty-one 
implements  were  accounted  for,  but  at  the  close  of  which 
the  plaintiff  gave  to  defendant  a  receipt  for  "sixty  dollars  in 
full  of  all  demands  to  this  date.*'  It  also  tended  to  show  that, 
by  the  terms  of  the  agency,  the  defendant  was  to  ship  such 
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implements  as  he  received  from  plaintiff  to  snch  other  agents 
or  persons  as  the  plaintiff  should  direct;  and  also  that,  in  the 
letter  advising  the  defendant  of  the  shipment  of  the  car  load 
to  him,  the  implement  in  controversj  was  omitted  from  the 
list  which  the  car  actoallj  contained,  and  that,  in  the  same 
letter,  the  defendant  was  directed  to  ship  four  of  the  articles 
contained  in  the  car  load  to  other  persons  at  two  different 
places;  that  the  value  of  the  machine  in  controversy  is  $200^ 
and  defendant's  commission  was  fifteen  per  cent. 

The  plaintiff  asked  the  court  to  give  to  the  jury,  among 
others,  the  following  instruction:     "  2,    If  you  find,  from  the 

1.  iNSTRuc-  testimony,  that  the  No.  2  Etna  self-rake  sued  for 
corrcct^to^"  by  plaintiff  herein,  was  not  included  in  the  settle- 
^^'  ment  of  Nov."  8th,  1870,  that  said  machine  was 

actually  received  by  defendant,  under  the  contract  of  agency 
for  plaintiff,  and  that  said  machine  has  never  been  settled  tot 
by  defendant  to  plaintiff,  then  you  will  find  for  plaintiff  tor 
the  value  of  the  machine  as  proved."  The  court  refused  to 
give  this  instruction.  It  seems  to  us  that  the  court  erred  in 
this  refusal.  The  evidence  abundantly  sustains  the  theory  of 
fact  upon  which  the  instruction  is  grounded,  and  we  can  see  no 
valid  objection  to  the  legal  conclusion  deducted  by  it.  The 
proposition  of  law  involved  in  it  is  fundamental  and  axio- 
matic. The  same  proposition  is  not  clearly  embraced  in^ny 
of  the  instructions  given. 

II.  The  cburt  gave  this  instruction:    "  3.    Under  the  con- 
tract, the  defendant  was  to  receive  all  machines  shipped  to 

2.  PBiirciPAL  him;  under  this  agreement,  defendant  would  be 
UabDityof  '  liable  for  a  machine  shipped  him,  if  it  arrived  at 
S^ce.**^*"    Decorah,  and  he  had  notice  thereof.    If  he  did 

not  receive  it,  or  did  not  have  notice  thereof,  he  is  not  liable." 
This  was  objected  to  at  the  time,  and  the  giving  of  it  is  now 
asrfgned  as  error.  In  our  view,  the  instruction  is,  to  say  the 
least  of  it,  misleading,  and  should  not  have  been  given.  If 
the  machine  was  shipped  to  him  and  arrived  there,  he  is  liable 
for  it,  unless  he  shows  its  loss  without  negligence  or  fault  on 
liis  part. 

III.  Since  the  judgment  must  be  reversed  for  the  errors 
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already  considered,  it  becomes  unnecessaiy  to  examine  the 
question  whether  the  Verdict  is  contrary  to  the  evidence,  or 
whether  the  newly  discovered  evidence  was  so  material  as  to 
demand  a  new  trial.  It  is  proper  to  add  that,  as  we  read  the 
evidence,  the  ninth  instruction  given,  in  its  peculiar  phrase- 
ology, is  without  support  in  the  evidence,  and  hence  mislead- 
ing; and,  upon  a  re-trial,  the  giving  of  the  second  instruction 
asked  by  plaintiff  and  above  considered .  and  approved,  will 
render  it  unnecessary  to  give  the  second  paragraph  of  the 
court's  charge. 

Bevebsed. 


Bbidebbecke  ife  Miller  v.  The  Merchants  Despatch  Trans- 
portation Company. 

1.' Evidence:  weight  of:  sufficienct.  The  finding  of  a  court,  acting 
for  a  jury,  will  not  be  disturbed  on  the  ground  that  it  is  against  the 
weight  of  evidence,  in  a  case  where  the  evidence  is  conflicting. 

2. :  lost  contract.    Where  the  terms  of  a  loist  contract  "were  in 

controversy,  evidence  of  the  custom  of  the  parties,  of  conversations 
respecting  the  subject  matter  of  the  contract,  and  of  the  general  nature 
and  scope  of  such  contracts,  was  not  irrelevant  or  immaterial. 

Appeal  from  Scott  District  Gov/rt. 

Wednesday,  October  7. 

Thi8  is  an  action  to  recover  $167.58,  the  value  of  certain 
goods  which  plaintiffs  allege  they  shipped  with  the  defendant 
in  New  York  City  to  Davenport,  on  September  30,  1871.  The 
amended  petition  seta  up  that  the  original  bill  of  lading  is 
lost,  and  that  the  copy  annexed  to  the  original  petition  is  not 
a  true  copy;  that  the  contract  of  defendant  was  to  carry  the 
goods  from  New  York  to  Davenport,  and  the  goods  were  never 
delivered.  The  answer  is  in  denial;  that  the  contract  was  to 
carry  only  to  Chicago,  and  the  goods  were  so  carried  and 
delivered  at  a  warehouse  in  Chicago,  where  they  were  burned 
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in  the  great  Chicago  fire.    Trial  to  the  court,  who  found  for 
plaintiffs.    The  defendant  appeals. 

e/".   TFI  SteuoaHy  for  appellant. 

Martin  dk  Murphy^  for  appellee. 

Cole,  J. — ^The  only  issue  in  the  case  is  as  to  the  contract  of 
affreightment.  The  plaintiffs  claim  that  th6  defendant  agreed 
1.  KviQDBNCB:  to  carrj  the  goods  from  New  York  to  Davenport; 
soi&iency.  while  the  defendant  claims  that  it  only  undertook 
to  carry  the  goods  to  Chicago.  There  is  no  controversy  but 
that  the  original  ticket  of  receipt  for  the  goods  and  the  orig- 
inal bill  of  lading,  if  one  was  given,  are  lost  or  mislaid ;  they 
are  not  produced  on  the  trial.  Nor  is  there  any  controversy  as 
to  the  value  of  the  goods,  that  they  were  shipped  September  30, 
1871,  arrived  in  Chicago,  October  8,  at  2:20  a.  m.,  were  taken 
from  the  car  and  put  in  the  warehouse  before  9  a.  m.,  of  that 
day,  and  were  destroyed  with  the  warehouse,  and  other  goods  by 
the  great  fire  of  that  or  the  succeeding  day.  If  the  contract 
was  to  carry  to  Chicago  only,  it  is  not  claimed  that  the  defend- 
ant is  liable.  The  evidence  as  to  what  the  contract  was  is  con- 
flicting and  voluminous.  The  learned  District  Court  found 
the  contract  against  the  defendant,  and  under  the  rule  so  often 
announced  respecting  the  weight  of  evidence,  we  cannot 
interfere. 

In  the  absence  qf  the  original  contract,  parol  evidence  of 
the  contract  was  admissible.    As  tending  to  show  that  it  was 

^ '__.  j^jg^    to  carry  the  goods  to  Davenport,  it  was*  not  imma- 

contract  terial,  or  irrelevant  to  proVe  that  the  defendant 
had  been  in  the  habit  of  receiving  goods  for  the  plaintiffs  in 
New  York,  and  delivering  the  same  to  them  in  Davenport. 
Nor  was  the  evidence  of  the  conversation  with  the  defendant's 
agent  respecting  the  shipment  of  the  goods,  and  the  general 
nature  of  the  contracts  of  shipment,  and  the  meaning  given 
to  certain  terms  usedj  irrelevant  or  immaterial  for  the  purpose 
of  arriving  at  the  real  contract  in  this  Case.  But  further  than 
this,  it  must  be  remembered  that  the  question  of  fact  was  sub- 
mitted to  the  court,  and  in  such  case  the  question  of  the  admis* 


Digitized  byVjOOQlC 


39  ml 

105    186 


502  SUPREME  OOURT  OP  IOWA, 

Oolvia  Y.  McCune. 

Bibilitj  of  evidence  am  seldom  be  n^sed.     1  Greenl.  on  Ev.  § 
49.   And  it  is  not  to  be  presumed  that  the  judge  g.we  imfM-oper 
or  undue  consideration  to  these  circumstances. 
'We  see  no  ground  for  interfering  with  the  judgment.   • 

■  Affikked* 


COLVIK  V.   McCuNE. 

1.  Statate  of  limitatiocis:  advbbsb  possession:  ooi/>b  of  titlx. 

To  ooDstitiite  a  bar  nnder  oar  statute  of  limitations,  the  adverse  posses- 
sion need  not  haye  been  h6ld« under  color  of  title;  it  is  sufficient  if 
such  possession  be  taken  and  held  under  a  claim  of  right. 

2.  :  : :  •_ .    A  tax  deed  void  upon  its  fooe  will  constitute 

CQlor  of  title,  under  which  adverse  possession  for  the  period  prescribed 
in  the  statote  of  Umitaticms  will  operate  as  a  bar. 

S.  — — :  a0Vi:rsb  possession:  what  consi'itutes  conttnuisd.  Where 
timber  and  quarry  land  was  claimed  by  the  owner  of  adjacent  property, 
who  leased  tiie  cfaarnm  for  ten  years,  and  continued  afterwards  to  pro- 
cure stone  and  timber  therefrom,  or  permitted  others  to  do  so  upon  pay- 
ment for  the  right,  and  during  the  time  regularly  paid  the  taxes  upon 
the  land,  the  claimant  of  the  property  was  held  to  have  maintaiiied 
oontkxbed  adverse  pooseanion. 

Appeal  from  Johnson  District  Cowrt. 

Wednesday,  OcrroBBB  7. 

This  action  was  originally  commenced  September  28, 1870, 
OS  an  ordinary  proceeding  for  the  recovery  of  real  property — 
lots  one  and  three,  in  section  three,  township  eighty  one,  range 
five,  in  Johnson  county.  An  answer  to  the  petition  was  filed. 
Afterwards  the  plaintiff,  by  leave  of  court,  lile4  &n  amended 
petition  in  equity,  setting  np  her  right  to  the  same  property, 
and  averring  that  the  defendant  claimed  some  right  thereto 
under  an  alleged  tax  title  purchase,  deed  and  foreclosure;  and 
also  averred  the  facts  showing  their  invalidity,  etc.;  that 
defendant  had  used  and  sold  large  quantities  of  stone  from 
Baid  premises,  etc.,  and  asked  an  accounting.    The  answer  is 
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in  denial,  and  also  sets  up  tax  title  in  defendant,  and  pleads  the 
statute  of  limitations.  While  the  cause  was  pending  below, 
the  plaintiff  died,  and  her  heirs  were  substituted.  There  was 
a  trial  to  the  court;  judgment  for  defendant.  The  plaintiffs 
tfppeal. 

Ruih  dark  and  W.  C.  Odston^  for  appellant 

S.  H.  Fairall  and  Boal  dk  Jackson^  for  appellee. 

'  Cole,  J. — ^There  is  no  controversy  but  that  the  plaintiff's 
first  husband  entered  the  land  sued  for,  and  that  by  his  deaths 
dnd  the  subsequent  death  of  their  issue,  she  became  the  owner' 
in  fee  of  the  government  title.  Nor  is  there  any  controversy* 
as  to  the  legal  insufficiency  of  the  tax  sale,  deed  and  foreclo- 
sure, to  pass  a  perfect  legal  title  to  the  defendant.  The  whole 
^ase  is,  therefore,  rested  upon  the  single  question  of  the  statute- 
of  limitations. 

On  Januwy,  1843,  Casper  Nick,  who  was  tlie  plaintiff 'r 
first  husband,  entered  the  land  in  controversy,  and  on  his  way 
home  from  the  land  office  was  drowned.  Shortly  after  his 
death,  and  on  Jtily  4th,  1843,  a  child  was  bom  to  him  by  the 
plaintiff,  who  was  named  Casper  W.  Nick.  In  1846  the 
plaintiff  was  married  to  John  Evans,  who  died  in  1853,  and 
by  whom  she  had  two  children,  both  of  whom  died  before  this 
suit  was  brought.  In  1857  the  plaintiff  was  again  married  to 
Harvey  C.  Colvin,  with  whom  she  lived  until  her  death,  which 
was  after  this  suit  was  commenced,  and  by  whom  she  had  two 
children,  who  have  been  substituted  as  plaintiffs  herein.  The 
plaintiff  lived  in  Linn  county,  Iowa,  some  eight  or  ten  miles 
from  the  land,  from  the  date  of  its  entry  up  to  the  fall  of  1859, 
when  she  removed  with  her  family,  including  Casper  W".  Nick, 
to  Texas,  where  Casper  died  in  the  fall  of  1861.  She  removed 
from  Texas  to  Schuyler  county,  Illinois,  in  the  spring  of  1869, 
and-  resided  there  till  her  death. 

The  defendant's  title  and  claims  grow  out  of  the  following 
facts:  In  1839  James.  Cavanagh  bought  of  one  King,  and 
took  possession  of,  a  "  claim"  to  about  five  hundred  acres  of 
government  land,  which  included  that  in  controversy  here,  or  at 
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least  lot  three.  Cavanagli  afterwards  entered  most  of  the  land 
embraced  in  said  claim,  and  which  adjoined  the  land  in  con- 
troversy; his  farm  was  made  on  the  land  entered  by  him;  the 
Cedar  river  runs  between  and  forms  one  of  the  boundary  lines 
of  each  of  the  lots,  one  and  three;  upon  the  land  in  contro- 
versy are  both  stone  quarries  and  timber.  In  1843,  and  after 
the  death  of  Casper  Nick,  some  one  representing  his  estate, 
widow  or  heir,  leased  the  stone  quarries  to  Duell  &  Holmes 
for  a  term  of  ten  years;  they  took  possession  under  the  lease, 
and  worked  the  quarries  more  or  less  during  their  term.  In 
184^  Cavanagh  purchased  the  lots  at  a  tax  sale  for  the  taxes 
of  1846,  and  obtained  his  treasurer's  tax  deed  therefor;  he 
aUo  purchased  them  at  a  subsequent  sale  for  taxes,  and 
obtained  another  deed,  and  in  1852  or  1853  he  obtained  a 
decree  of  foreclosure  under  his  tax  title;  about  1855  Cavan* 
agh  established  a  ferry  and  built  a  ferry  house  on  the  land  in 
question ;  and  the  house  was  occupied  and  the  ferry  operated 
for  two  or  three  years  or  more;  sometime  afterwards  the  ferry 
went  into  disuse,  and  after  that,  the  time  not  being  distinctly 
eliowa,  the  house  was  torn  down  or  removed.  In  1858  Oava- 
uiigli  sold  his  farm  and  the  land  in  controversy  to  R.  L.  Lucas, 
and  conveyed  the  same  to  him,  the  former,  by  warranty  and 
the  latter  by  quit  claim,  and  Lucas  took  possession  at  once, 
^n  1860  Lucas  sold  all  the  property  to  Darius  Baldwin,  and 
qonveyed  to  him  in  the  same  way,  and  Dennis  Baldwin,  a 
nephew  and  agent  of  the  grantee,  took  possession  from  Lucas. 
In  1864  Darius  Baldwin  sold  and  conveyed  all  the  property  in 
the  same  manner  to  this  defendant,  John  P.  McCune,  and 
lie  entered  at  once  upon  the  possession. 

The  first  point  discussed  is  in  respect  to  color  of  title.  The 
counsel  for  appellant  insist  that  the  first  tax  deed  is  void  on 
I,  STATUTE  OF  its  fac3,  aud  that  it  does  not  afford  such  color  of 
4*dvei^o  pos-    title  as  Will  support  the  adverse  possession  requi- 

s«S!iion:   color      ,  .  i  i  « 

of  title.  site  to  constitute  a  bar,  imder  our  statute  of  linu- 

tations.  But  we  have  held  that,  to  constitute  a  bar  under  our 
statute,  by  advei'se  possession,  it  is  not  necessary  that  the  per- 
son holding  the  adverse  possession  should  have  taken  imd 
held  under  color  of  title;  it  is  sufficient  if  such  possession  was 
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taken  and  held  under  a  claim  of  right.  Hamilton  et  al.  t). 
Wright^  30  Iowa,  480,  and  cases  there  cited.  And  Cavanaghj 
whose  testimony  was  taken  in  this  case  by  the  plaintiff,  testifies 
that  "  after  I  bought  lots  one  and  two  for  taxes,  and  got  my  tax 
foreclosure,  /  claimed  that  I  owned  them^  and  I  believe  I 
paid  the  taxes  on  them  until  my  sale  to  Lucas.''  The  adverse 
possession,  then,  was  taken  and  held  after  the  premises  were 
left  by  Duell  &  Holmes,  in  1853,  under  a  claim  of  title  or 
ownership;  and  this,  under  the  doctrine  of  the  case  above 
cited,  was  sufficient. 

But  if  the  tax  deed  was  void  on  its  face,  it  would  afford 
color  of  title  so  that  the  statute  would  operate  as  a  bar.    This 

^ . .  was  so  held  by  this  court  in  Douglass  v.  Tullook 

et  al.  84  Iowa,  262,  and  cases  there  cited.    That 

the  defendant,  and  those  under  whom  he  claims,  have  taken 
and  held  possession  under  both  claim  of  ownership  and  color 
of  title,  the  testimony  does  not  leave  any  room  for  doubt. 
See  Close  v.  Samm,  27  Iowa,  509;  Code  of  1851,  §§  1239, 
1240;  Rev.  of  1860,  §§  2268-9. 

The  next  point  discussed  relates  to  the  fact  of  continued 
adverse  possession  for  the  requisite  time.    Upon  this  point 

^ . .  the  testimony  is  not  so  direct,  clear  and  positive 

tS^^Stii-  ^  ^P^»  ^^^  ^^^^  showing  color  of  title.  But,  in 
uod.  ^Qj..  view,  the  weight  of  the  evidence  supports  thq 

conclusion  reached  by  the  learned  district  judge  who  tried  the 
cause  below.  It  is  not  our  duty  here  to  di&cuss  and  compare 
all  the  evidence  introduced  in  the  cause,  and  to  set  it  forth 
and  weigh"  it  in  detail.  We  can  only  state,  briefly,  the  lead- 
ing facts  whereon  we  can  properly  ground  our  conclusion. 

In  1853,  when  Duell  &  Holmes  abandoned  the  quarries, 
Oavanagh  was  in  possession  of,  and  cultivating  his  farm  which 
adjoined  the  land  in  controversy,  that  is  timber  and  stone 
land.  He  then  assumed  entire  possession  of  this  land,  and 
claimed  to  own  it.  He  cut  wood  and  timber  from  it  as  he 
wanted  it  for  use;  he  quarried  stone  for  his  own  use,  and 
others  were  allowed  by  him  to  quarry  rock  there,  which  they 
did,  and  paid  him  for;  he  established  a  ferry  and  built  a. house 
for  his  ferryman;  he  used  the  property  as  his  own,  and  paid 
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the  taxes  npon  it  regalarly.  After  Lncas  parchased  be  took 
immediate  possession  of  all  the  property,  and  oontinned  its 
use,  and  paid  the  taxes,  the  same  as  was  done  by  Cavanagh; 
and  farther,  he  sold  the  timber  off  twenty  acres  of  the  land, 
and  it  was  cut  and  carried  away  during  Lncas'  occupancy. 
After  the  sale  by  Luccls  to  Darius  Baldwin  the  possession  was 
taken  by  Dennis  Baldwin,  who  was  the  relative,  agent  and 
tenant  of  the  purchaser.  During  his  occupancy,  timber  was 
6ut  npon  the  premises,  and  stond  was  quarried  for  nse,  and 
others  were  permitted  to  quarry  stone  by  paying  therefor, 
and  did  do  so;  the  evidence  does  not  disclose  as  free  a  use  and 
tole  of  timber  and  stone  during  Baldwin's  tenancy  and  occu- 
J)ancy  as  during  the  ownership  and  occupancy  of  Cavanagh^ 
Lucas,  and  the  defendant;  but  the  difference  ia  only  in  d^ree, 
which  is  perhaps  fully  accounted  for  by  the  &ct  that  Dennis 
Baldwin  was  but  a  tenant,  while  tlie  others  were  owners.  He 
took  possession  for  his  principal  under  a  purchase  as  own^ 
of  the  land  in  dispute,  and  he  used  it  for  the  same  purposes 
and  in  the  same  manner,  if  not  to  the  same  extent,  as  the 
former  occupants  had  done.  He  also  paid  the  taxes  regularly, 
unless,  as  he  says^  he  may  have  failed  one  or  two  yearsj 
respecting  which  he  is  not  certain.  But  there  is  nothing  to 
Indicate  that  there  were  or  are  any  delinquent  taxes,  or  that 
they  were  paid  by  plaintiff  or  others.  Alter  this  defendant 
took  possession,  which  was  immediately  upon  his  purchase 
from  Baldwin,  it  is  conceded  by  appellant's  counsel  that  he 
held  by  open  and  notorious  adverse  possession. 

Upon  the  doctrine  of  Booth  <&  Graham  v.  Small  <&  SmaUy 
25  Iowa,  177,  we  do  not  see  any  escape  from  the  affirmance  of 
this  judgment,  under  the  fiicts  proved.  It  is  there  held  that 
^^  possession  of  land  is  the  holding  of,  and  exclusive  exercise 
of,  dominion  over  it."  It  id  evident  that  this  is  not  and  can<^ 
not  be  uniform  in  every  case,  and  that  there  may  be  degrees  in 
the  exclusiveness  even  of  the  exercise  of  ownership.  The 
owner  cannot  occupy  literally  the  whole  tract — he  cannot  have 
an  sictueA  pedis  posAe^sio  of  all,  nor  hold  it  in  the  grasp  of  his 
hands.  His  possession  must  be  indicated  by  other  acts.  The 
usual  one  is  that  of  inclosure.    But  this  cannot  always  be 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874. 


SOT 


▲dams  County  t.  The  B.  *  M.  B.  Co. 


done,  yet  he  may  hold  the  possession  in  fact  of  uninclosed 
land  by  the  exercise  of  such  acts  of  ownership  over  it  as  are 
necessary  to  enjoy  the  ordinary  use  of  which  it  is  capable,  and 
aoqnire  the  profits  it  yields  in  its  present  condition.  Such 
acts,  being  continued  and  uninterrupted,  will  amount  to 
actual  possession;  and,  if  under  color  of  title  or  chain  of 
right,  wilJ  be  adverse.  Langworthy  v.  Myers  et  al.j  4  Iowa, 
18;  Evdng  v.  Burnet^  11  Pet.,  41;  Brooks  v.  Bruyn^  24  111., 
872;  Wall  v.  Nelson^  3  Littell,  398;  Williams  v.  Buchanan^ 
1  Iredell's  Law,  540;  Tredwell  v.  Reddicky  Id.,  56;  West 
V.  Lanier^  9  Humph.,  762;  Bynum  v.  Carter ^  4  Iredell's 
Law,  310;  3fo7^rison  v.  Kelly,  22  111.,  624;  Ellicott  v.  Pearly 
10  Pet,  413;  Dills  v.  HMardy  21  III,  328. 

As  we  view  the  evidence,  the  actual  adverse  possession, 
commenced  after  Duel  1  &  Holmes  abandoned  the  possession, 
and  in  the  year  1853,  and  continued  down  to  the  commence- 
ment of  this  action,  in  1870.  Under  these  facts,  that  the 
statute  is  a  bar  cannot  be  doubted  in  view  of  our  former 
decisions,  even  after  allowing  the  year  for  the  minority  of 
Caspar  W.  Nick.  See  Phares  v.  Walters,  6  Iowa,  106;  Mont- 
gomery V,  Chadwicky  7  Iowa,  114;  Kilhourne  v.  Lockman^  8 
lowji,  380;  Johnson  v.  HopkinSy  19  Iowa,  49;  Campbell  v. 
Zonj  et  al.y  20  Iowa,  382. 

Affcbmed. 


At)ams  County  v.  The  B.  &  M.  E.  Co. 


1.  Action:  to  quiet  title:  party.    A  county  which,  by  its  Board  of 

Supervisora,  agreed  to  convey  all  the  swamp  lands  it  was  then  or  might 
afterwards  become  entitled  to,  and  actually  conveyed  the  same,  cannot 
afterwards  maintain  an  action  to  quiet  the  title  in  itself. 

2.  Estoppel :  taxation.    Where  the  Secretary  of  the  Interior  had  certi- 

fied the  swamp  lands  of  a  certain  county  to  a  railroad  company,  and 
thereafter  the  county  had  for  seven  years  taxed  the  lands  to  the  com- 
pany, and  for  one  or  more  years  had  advertised  and  sold  them  for 
taxes,  and  the  company  had  sold  some  of  them  to  per8on»who  had 
been  in  actual  possession  for  periods  of  from  two  to  six  3rear8 :  5em- 
hUt  that  tiie  coimiy  would  be  estopped  from  asserting  title  to  the  lands. 
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8.  Action:  rioht  of:  deed.  A  deed  by  a  coaniy,  eonyeying  certain 
swamp  lands,  contained  a  covenant  to  convey  to  the  same  griantee  at 
any  time  by  similar  deed,  at  the  request  of  the  grantee,  all  the  other 
lands  in  the  county  that  might  be  didy  selected  as  spramp  lands:  Held, 
that  with  reference  to  grantors'  right  of  action  to  quiet  title,  there  -was 
no  distinction  between  the  lands  described  in  the  deed  and  others  after* 
ward  duly  selected  as  swamp  lands. 

4.  Estoppel:  taxation:  oo^pbomisb.  In  an  action  by  a  county  to 
quiet  title  to  lands  over  which  defendant  exercised  acts  of  ownership, 
it  appeared  that  the  lands  were  taxed  to  defendant  among  other  lands, 
and  that  a  large  sum  was  due  for  taxes,  of  which  sum  the  county 
accepted  a  certain  amount  as  a  compromise  and  in  settlement:  Heldf 
that  the  defendant  was  thereby  recognized  as  owner,  and  the  county 
estopped  &om  denying  the  fact  of  his  ownership. 

Appeal  from  Adams  District  Court. 

"WKDNBSDAr,  October  7. 

This  is  a  suit  in  equity  to  establish  and  quiet  plaintiff's  title 
to  certain  lands,  as  being  swamp  lands  situated  in  said  county, 
and  to  which  the  defendant  claims  title  and  over  which  it  exer- 
cises acts  of  ownership.  The  defendant  denies  the  plaintiff's 
title;  denies  that  the  lands  are  swamp  lands;  avers  that  by 
fraud  of  plaintiff's  agents  they  were  selected  as  such;  avers 
that  said  lands  were  certified  to  defendant  in  1861,  and  that 
plaintiff  had  taxed  said  lands  to  defendant  ever  since,  and 
recognized  its  ownership;  and  also  averred  the  sale  by  plaintiff 
of  all  its  interest  in  said  lands  to  the  American  Emigrant 
Company.    Judgment  for  plaintiff.     The  defendant  appeals. 

Stuart  Bros,  and  Gregory  <&  Howell,  for  appellant. 
Frank  M.  Davis,  for  appellee. 

Cole,  J. — ^The  defendant  averred  specifically  in  its  answer 
that  the  plaintiff  had  sold  and  conveyed  all  its  interest  in  and 
1.  action:  to    title  to  the  lands  in  controversy  to  the  American 

quiet  title:        -«     .  ^    ^  ,  "^    .  ... 

party.  Immigrant  Company;    and    on    the  trial   it   was 

proved  by  the  contract  of  sale  and  deed  of  conveyance  by  the 
county  to  said  company  that,  on  the  3d  day  of  September, 
.1862,  the  plaintiff,  by  its  Board  of  Supervisors,  contracted  to 
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sell  to  said  company  and  agreed  to  convey,  all  the  swamp 
lands  in  said  county  to  wliich  it  was  then  or  might  thereafter 
become  entitled.;  and  on  the  7th  day  of  September,  1863,  the 
county  actually  conveyed  the  sai J  lands  accordingly.  There 
is  no  conflict  of  evidence  or  dispute  in  relation  to  these  facts. 
It  is  very  certain,  therefore,  that  the  plaintiff  is  not  the  owner 
of  the  lands,  and  cannot  be  entitled  to  a  decree  establishing 
and  quieting  a  title  in  the  county. 

The  defendant  also  averred  and  proved  that  after  the  con- 
troversy about  these  lands,  and  between  the  same  parties 
2.  KJTTOPPKL  •  t®^'®^^)  before  the  Secretary  of  the  Interior,  who 
taxation.  certified  the  lands  to  the  defendant  immediately 
thereafter,  and  in  October  1861,  the  plaintiff  had  recognized 
the  defendant  as  owner  thereof,  and  had  assessed  and  collected 
taxes  thereon  from  defendant,  for  every  year  since  1861  and 
in  one  or  more  yeara  had  advertised  and  sold  them  for  such 
taxes;  and,  also,  that  the  defendant  had  sold  some  of  the  lands 
to  various  persons,  not  parties  to  this  action,  who  had  been  in 
possession  by  actual  residence  thereon  for  periods  of  from  two 
to  six  years  each. 

Under  these  circumstances,  and  the  rule  as  established  in 
the  case  of  The  Iowa  Railroad  Land  Co.  v.  Story  County j 
36  Iowa,  48,  it  may  not  admit  of  much  doubt  that  the  county 
is  now  estopped  from  asserting  any  title.  But  this  point  we 
need  not  definitely  decide,  because  it  clearly  appears  from  the 
first  point  above  stated  that  the  county  is  not  the  owner, 
regardless  of  the  estopi)el, 

Revebsed. 

ON  BEHBABIKa. 

MiLLEB,  Oh.  J. — ^Within  the  time  allowed  by  law,  appellee 
filed  a  petition  for  a  rehearing  on  the  ground  that  the  decision 
of  this  court  was  based  upon  an  erroneous  conclusion  of  fact. 
It  is  insisted  by  counsel  for  appellee  that  the  evidence  given 
on  the  trial  did  ru)t  show  that  the  plaintiff  had  conveyed  its 
interest  in  the  lands  in  controversy  to  the  American  Emigrant 
Company,  prior  to  the  commencement  of  this  suit,  as  found 
and  stated  in  the  foregoing  opinion.    Upon  the  abstract  of  the 
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case  as  submitted  originally  to  us,  there  was  no  such  error  iu 
our  conclusions.  In  giving  the  testimony,  the  abstract  states, 
among  other  things,  as  evidence  given  by  the  defendant, 
"  Copy  of  contract  made  T>y  and  between  Adams  county 
*  *  ^  ^  and  the  American  Emigrant  Company  on  the  3d 
of  September  1862,  whereby  the  county  sells  and  agrees  to 
convey  to  said  company,  all  the  right,  title  and  interest  in,  and. 
to  all  swamp  lands  in  said  county,  to  which  it  is  or  may  become 
entitled,    *    *    .'' 

DEED. 

"  Copy  of  deed  from  Adams  county  to  American  Emigrant 
Company,  dated  September  7th,  1863,  for  the  lands  and  interest 
mentioned  in  the  above  contract.'' 

Neither  the  contract  nor  deed  were  set  out  at  length  in  the 
abstract,  nor  was  it  necessary  that  they  should  be,  as  no  ques- 
tion was  made  upon  the  form  or  construction  of  either  instru- 
ment. There  was,  therefore,  no  mistake  in  our  conclusion 
upon  the  fact  of  conveyance,  as  shown  by  the  original  abstract 
.In  his  petition  for  a  rehearing,  however,  appellee's  counsel 
prints  full  copies  of  the  contract  with,  and  deed  to,  the  Amer- 
ican Emigrant  Company,  and  insists  that  the  lands  in  contro- 
versy have  not  been  conveyed  by  the  county  to  such  company, 
3.  ACTION :  ^  *^®  foregoing  opinion  finds.  It  is  true  tliat  the 
right  of:  deed,  j^nds  desorihed  in  the  deed  of  the  county  do  not 
include  the  lauds  in  controversy,  the  latter  being  in  odd  num- 
bered sections,  while  the  former  are  in  even  numbered  sections. 
The  deed  however,  contained  a  covenant  to  convey  to  the  same 
grantee  at  any  time,  by  similar  deed  at  the  request  of  the 
company,  all  the  lauds  within  the  county,  that  might  at  any 
time  be  duly  selected  as  swamp  lands,  not  included  in  the  deed 
made.  So,  also,  the  contract  between  the  county  and  the  com- 
pany stipulated  for  a  conveyance  of  "the  swamp  lands  belong- 
ing to  the  county,"  so  that  the  lands  in  controversy  are  included 
in  those  agreed  by  the  county  to  be  conveyed.  We  will  not 
now  stop  to  determine  whether  or  not  the  county  is  in  a  posi- 
tion to  recover  these  lands  after  entering  into  these  covenants 
to  convey  them  to  the  Emigrant  Company,  since  it  is  claimed 
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bj  the  plaintiff's  ooanael  that  the  contract  has  long  since  been 
rescinded,  and  is  no  longer  binding  upon  the  county,  and  that 
there  is  no  evidence  of  a  deliyery  of  the  deed  to  the  company, 
and  also  because,  upon  another  very  satis^EMstory  ground,  we 
think  the  plaintiff  cannot  recover  these  lands  in  this  ^tion. 

The  lands  in  controversy  had  been  claimed  by  the  defend- 
ant under  the  Congressional  land  grant  of  May  15th,  1856. 
4.  bstoppel:  ^^^  county  claimed  the  same  lands  as  swamp 
compromise:  ]ands.  On  the  25th  of  October,  1861,  the  claim 
of  the  county  was  rejected,  and  the  lands  certified  by  the 
proper  department  at  "Washington,  as  belonging  to  the  defend- 
ant. Whether  tliis  decision  was  right  or  not  we  are  not  called: 
on  now  to  decide;  but  from  this  time,  namely,  from  1861, 
these  lands  were  charged  with  taxes  for  almost  every  year  as 
the  property  of  the  defendant.  In  1868,  there  stood  charged 
on  the  tax  books  of  the  county  against  the  defendant  taxes 
and  interest  to  the  amount  of  $22,610,  for  various  years,  on 
lands  of  the  ddfendant  within  the  county,  the  lands  in  contro- 
versy being  included  among  those  upon  which  this  amount  of 
tax  wad  interest  was  charged.  The  railroad  company  were 
claiming  that  some  of  these  taxes  were  illegal,  and  at  the. 
June  session,  1869,  of  the  Board  of  Supervisors,  the  defendant, 
presented  a  petition  to  the  board,  stating  such  illegal  assess-. 
ment,  etc.,  and  asking  the  board  to  remit  such  illegal  taxes, 
and  order  them  stricken  from  the  tax  book.  The  matter  was 
referred  to  a  committee  of  the  board,  who  reported  that  '^  there 
is  charged  against  the  railroad  company  taxes  and  interest  to 
the  amount  of  $22,610.04,  from  the  yealr  1861  to  1868,  inclu- 
sive,"  and  recommend  that  the  sum  of  $12,610.04  be  remitted, 
upon  payment  of  the  balance,  $10,000,  by  the  railroad  com- 
pany within  ten  days.  This  proposition  the  company  accepted, 
and  paid  the  money,  $10,000,  in  full  of  all  taxes,  interest  and 
penalties  assessed  upon  their  lands  in  the  county,  and  it  was 
so  received  and  receipted  for  by  the  county.  Thus  the  county^ 
with  full  knowledge  that  the  defendant  claimed  to  own  the 
lands  in  dispute;  that  they  were  placed  upon  the  tax  books  of 
like  county  as  defendant's  property;  that  taxes  were  charged 
i^ainst  them  with  other  of    defendant's   lands  for  nearly 
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every  year  from  1861  to  1868,  inclusive,  and  were  then  among 
the  lands  of  defendant  charged  with  taxes  which,  in  the  aggre- 
gate, amounted  to  over  twenty  thousand  dollars,  the  county 
secures  to  be  paid  as  a  compromise  of  the  taxes  charged 
against  defendant,  (some  of  which  were  claimed  by  defendant 
to  be  illegal),  the  large  sum  of  ten  thousand  dollars  upon  all 
of  the  lands  taxed  to  defendant,  without  making  any  claim 
to  any  of  the  lands  thus  taxed  to  defendant,  as  being  owned 
or  claimed  as  the  lands  of  the  county.  The  testimony  shows 
that  more  than  $600  of  the  sum  paid  was  paid  upon  the 
lands  now  claimed  by  the  plaintiff  in  this  action.  It  cannot 
be  presumed  that  this  compromise  could  have  been  effected, 
and  this  large  sum  of  money  obtained  from  the  defendant,  if 
the  county  had  asserted  a  claim  to  these  lands  at  that  time. 

The  county  having  thus  recognized  the  plaintiff  as  the 
owner  of  the  lands  in  controversy,  and  secured  an  advantage 
to  itself  thereby,  it  is  now  estopped  from  denying  the  exist- 
ence of  the  fact  upon  which  such  advantage  was  secured. 
Having  remained  silent  when  it  should  have  spoken,  it  must 
now  continue  silent  when  it  desires  to  speak.  Lucas  v.  Hartj 
6  Iowa,  416;  Davidson  v,  Follett,  27  Id.,  217;  Iowa  Bail- 
road  Land  Co.  v.  Story  Co.y  36  Iowa,  48;  Sail  v.  Doran^ 
13  Iowa,  368;  BullUv.  Noble,  36  Iowa,  618. 

The  judgment  of  the  court  below  will  be 

Hbvebsed. 
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102    134 

I  30  6i|j  1,  Negligence:   effect   of  contributoby :  instruction.     In  on 

|-  action  to  recover  damages  for  iigories  caased  by  a  defective  sidewalk, 

|184_Q88;  the  jury  may  properly  be  instructed  to  consider  all  the  circumstances 

;  .^^  1^1  under  which  the  iignry  occurred,  as  well  as  the  condition  of  plaintiff 

at  the  time,  in  determining  whether  by  his  own  negligence  he  contribu- 
ted thereto. 

2.  :  NOTICE  OF  DEFECTIVE  SIDEWALK:  CITY.     The  knowledge  of 

two  or  more  citizens  that  a  sidewalk  is  in  a  dangerous  condition,  is  not 
notice  thereof  to  the  city.  To  render  it  liable  for  resulting  injuries,  it 
must  either  have  express  notice  of  a  defect  not  in  the  origmal  construo- 
tion,  or  the  fact  of  such  defect  must  be  notorious.  (DauUm  «•  The  Cit^ 
'  0/ CWn<on,  33  Iowa,  397.) 
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Appeal  from,  Des  Ifoines  Circuit  Court. 

Wednesday,  October  7. 

This  action  is  brought  by  the  plaintiff  to  recover  damages 
for  personal  injuries  received  by  him  by  falling  from  a  side- 
walk, negligently  and  defectively  constructed  and  negligently 
left  out  of  repair.  The  answer  denied  the  negligence  alleged 
and  avers  that  the  defendant's  injuries  were  caused  by  his  own 
carelessness  and  negligence.  The  cause  was  tried  to  a  jury, 
who  rendered  a  verdict  for  plaintiff,  on  which  judgment  was 
rendered.    Defendant  appeals. 

Stutsman  cfe  Truloch^  for  appellant. 

Newman  <&  Blake^  for  appellee. 

MnxEB,  Ch.  J. — On  the  trial  there  was  evidence  tending  to 
prove  that  the  plaintiff  and  other  parties  in  a  company 
together  were,  on  the  night  of  the  injury,  out  on  the  streets  of 
the  city  at  a  late  hour  of  the  night,  going  from  one  saloon  to 
another,  drinking  "beer,  wine  and  soda  water"  frequently; 
that  the  injury  occuri'ed  near  to  the  last  saloon  (Smith's)  at 
which  the  parties  had  been  drinking,  and  immediately  after 
leaving  the  last  saloon,  and  between  twelve  and  one  o'clock  at 
night.  The  injury  complained  of  was  caused  by  the  plaintiff 
falling  from  a  high  sidewalk,  at  a  place  where  there  was  an 
offset  in  the  walk.  The  night  was  very  dark,  and  the  street 
lamps  had  been  extinguished.  As  applicable  to  these  facts, 
L  N  K  o  li  I  -  defendant  requested  the  court  to  give  the  jury  the 
Sibutory*:^"*  following,  among  other  instructions:  "If  the 
instruction,  plaintiff,  by  his  own  negligence,  approximately 
contributed  to  his  own  injury,  then  the  defendant  is  not  liable 
in  this  suit.  In  determining  the  question  of  negligence  on 
the  part  of  the  plaintiff,  it  will  be  proper  for  the  jury  to  take 
into  consideration  the  hour  of  the  night  the  injury  was 
received,  and  the  business  calling  plaintiff  to  Smith's  saloon; 
the  darkness  of  the  night,  and  all  the  facts  and  circumstances 
connected  with  his  visiting  said  saloon,  and  whether  or  not 
Vol.  XXXIX. — 33 
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the  plaintiff  was  under  the  influence  of  intoxicating  liquors." 
The  court  refused  to  so  instruct  the  jury,  and  this  ruling  is 
assigned  as  error. 

It  is  difficult  to  see  why  this  instruction  was  refused.  It 
was  not  given  in  substance  in  any  part  of  the  charge  of  the 
court,  and  it  ceitainly  ought  to  have  been  given.  The  rule  of 
law  embodied  in  the  instruction,  namely,  that  the  plaintiflT  is 
not  entitled  to  recover  if  his  own  negligence  contributed  to 
produce  the  injury,  is  settled  long  since  in  this  state,  and  has 
been  announced  so  frequently  that  a  reference  to  the  cases  is 
unnecessary. 

That  in  determining  whether  the  plaintiff  had  contributed 
to  the  injury  by  his  own  negligence,  it  was  proper  for  the  jury 
to  take  into  consideration  all  the  facts  and  circumstances 
enumerated  in  the  instruction,  there  can  be  no  doubt.  From 
all  the  facts  and  circumstances  named,  tlie  question  of  the 
plaintiff's  negligence  or  care  was  to  be  ascertained.  If  the 
jury  should  find  from  the  evidence  that  plaintiff  was  so  much 
under  the  influence  of  intoxicating  liquors  as  to  become  care- 
less or  reckless  in  regard  to  his  own  safety,  and  that  his  injury 
was  caused,  or  contributed  to,  by  such  carelessness  or  reck- 
lessness, he  would  not  be  entitled  to  a  veodict.  The  darkness 
of  the  night  made  it  necessary  for  the  plaintiff  to  be  more 
careful  than  if  it  had  been  light,  and  should  have  been  consid- 
ered by  the  jury.  While  the  corporation  is  properly  held 
liable  for  injuries  to  persons  resulting  from  negligence  on  the 
part  of  the  city  in  permitting  or  maintaining  dangerous  or 
unsafe  walks,  it  is  not  liable  for  injuries  sustained  by  a  per- 
son while  engaged  in  and  resulting  from  a  drunken  midnight 
carousal  upon  its  streets. 

These  facts  were  not  only  withheld  from  the  jury,  but  the 
court,  in  an  instruction  given  at  request  of  plaintiff,  said  to 
them  that,  "baing  out  at  twelve  or  one  o'clock  at  night  is  not 
evidence  of  negligence  on  part  of  plaintiff."  This  single  fact 
alone,  perhaps,  would  not  be  evidence  of  negligence,  but  in 
connection  with  the  other  facts  shown  by  the  testimony, — the 
darkness  of  the  night,  the  fact  that  the  plaintiff  was  one  of  a 
party  going  from  one  saloon  to  another,  drinking  frequently 
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in  the  course  of  a  few  hours,  etc., — was  evidence  proper  to  be 
considered  by  the  jury  in  determining  whether  or  not  the 
plaintiff,  by  his  own  want  of  care,  contributed  to  the  injury. 

II.  In  the  third  instruction,  given  "by  the  court  on  its  own 
motion,  the  jury  are  instructed  that,  if  "  two  or  more  citizens 
of  the  city  knew  of  the  dangerous  condition  "  of  the  sidewalk 
in  question,  such  knowledge  would  be  notice  to  the  city.  This 
is  the  substance  of  the  instruction  in  this  particular.  Before 
the  defendant  can  be  held  guilty  of  negligence,  on  account  of 
defects  in  the  sidewalks,  (not  arising  from  their  original  con- 
struction), or  for  an  obstruction  placed  there  by  a  wrong-doer, 
cither  express  notice  of  the  defect  or  obstruction  must  be 
brought  home  to  it,  or  they  must  be  so  notorious  as  to  be 
observable  by  all.  Doulon  v.  The  City  of  Clinton^  33  Iowa, 
397,  and  cases  cited.  In  order  to  make  the  city  liable,  there 
must  he  something  more  shown  than  the  existence  of  the 
defect  and  the  injury.  It  must  in  some  way  be  connected 
with  the  defect,  either  as  having  directly  caused  it,  or  having 
assented  to  its  creation  by  another,  or  as  having,  with  a 
knowledge  of  its  existence  permitted  it  to  remain.     Ibid. 

The  instruction  announces  a  doctrine  in  conflict  with  these 
authorities,  and,  in  Our  opinion,  is  not  sustained  upon  princi- 
ples of  justice  and  reason.  See,  also,  Donaldson  v.  Boston^ 
16  Gray,  508,  where  it  is  directly  held  that  notice  to  citizens 
is  not  notice  to  the  corporation. 

Tlie  only  case  we  have  found  sustaining  the  instruction  is 
Mason  V.  The  Inhabitants  of  Ellsworth^  32  Maine,  374. 
This  case,  however,  stands  alone  and  in  opposition  to  the  cur- 
rent of  authority  on  this  point. 

The  judgment  of  the  court  below  must  be 

Rbvbbsed. 
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j39    51tf  BeLDINO   V*   TORBENCB. 

|ei27_604|  Frsotioe:  writ  of  error:   appeal.    The  proper  remedy  of  a  party 

aggrieved  by  the  dismlBsal  of  a  cause  by  a  justice  of  the  peace,  for  want 
of  jurisdiction,  is  by  writ  of  error.  An  appeal  lies  only  from  a  final 
judgment. 

Appeal  from  Marshall  CircuH  Court. 

Wedkesday,  October  7. 

•  Action  commenced  before  a  justice  of  the  peace,  appealed 
by  plaintiff  to  the  Circuit  Court,  and  there  dismissed  upon 
motion  of  defendant.  Plaintiff  appeals  to  this  court.  The 
Circuit  Court,  under  Code  §  3173,  certified  that  the  cause 
involves  a  question  upon  which  it  is  desirable  to  have  the 
opinion  of  the  Supreme  Court.  The  facts  are  fully  set  out 
in  the  opinion. 

Parker  <&  Rice^  for  appellant. 

Brown  cfe  SearSy  and  J.  F.  Lacey^  for  appellee. 

Beok,  J. — ^The  action  was  brought  before  a  justice  of  the 
peace  of  Marshall  county.  Upon  the  day  set  for  trial  defend- 
ant made  proper  application  and  showing  for  a  change  of  venue, 
and  the  cause  was  sent  to  another  justice.  Upon  the  tran- 
script and  papers  being  filed  with  the  justice  to  whom  the 
cause  was  transferred,  the  plaintiff  amended  his  petition,  and 
the  defendant  moved  to  dismiss  the  suit  on  the  ground  that  he 
was  an  actual  resident  of  Mahaska  county.  The  motion  was 
supported  by  the  affidavit  of  defendant  and  two  others,  and 
was  sustained,  and  the  cause  dismissed.  Plaintiff  appealed  to 
the  Circuit  Court.  A  motion  to  dismiss  on  the  grounds  that 
the  justice  of  the  peace  and  the  Circuit  Court  had  no  juris- 
diction because  defendant  was  not  a  resident  of  the  county, 
and  the  judgment  of  the  Circuit  Court  is  not  final  and  on  the 
merits,  and  therefore  could  not  be  reviewed  by  appeal,  was 
made  and  sustained  in  the  Circuit  Court.  We  are  to  deter- 
mine  the  correctness  of  the  ruling. 
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The  jurisdiction  of  a  justice  of  the  peace  is  confined  to  his 
county,  and  does  not  extend  to  residents  of  other  coun- 
ties, in  actions  to  recover  money,  except  upon  contract  for 
payment  in  the  county.  Code,  §  3507-3613.  The  fact  of  the 
residence  of  .defendant  in  Mahaska  county  was  not  disputed. 
The  questions  before  the  justice  of  the  peace  then  were  those 
of  law  and  not  of  fact;  viz^  whether  the  justice  before  whom 
the  suit  was  brought  acquired  jurisdiction  of  defendant's  per- 
son by  the  notice,  or  whether  his  appearance  and  taking  a 
change  of  venue  conferred  such  jurisdiction.  Post  v.  Brown- 
ell  ds  Co.,  36  Iowa,  497. 

Decisions  of  justices  upon  matters  of  law  are  reviewed  upon 
writs  of  error.    Code,  §  3597. 

It  has  beeo  held  that,  if  a  justice  erred  in  taking  jurisdic- 
tion over  a  defendant,  the  proper  remedy  of  the  party 
aggrieved  was  by  writ  of  error  and  not  by  appeal.  Crane  v. 
Fulton^  10  Iowa,  458.  If  an  error  be  committed  by  refusing 
to  take  jurisdiction,  it  is  plain  that  the  same  remedy  must  be 
pursued. 

If  errors  of  law  be  committed  in  proceedings  which  result 
in  final  judgments,  they  may  be  reviewed  on  appeal,  unless 
they  be  regarded  as  waived.  Code,  §  3576.  Quffer  v.  MosSy 
3  Iowa,  262;  OlcBon  v.  Hendricksony  12  Iowa,  222;  WHdon 
V.  Shorickj  31  Iowa,  298;  Leftwich  et  al.  v.  Thorntonyli 
Iowa,  56. 

Whenever  the  judgment  rendered  is  to  be  regarded  as  final, 
an  iq)peal  lies.  Errors  committed  in  rendering  such  judg- 
ment, if  they  affect  the  merits  of  the  controversy,  may  be 
reviewed  in  the  appellate  court.  But  if  the  decision  is  not 
final,  does  not  affect  the  right  of  plaintiff  to  recover  in  another 
action,  or  is  upon  questions  affecting  the  jurisdiction  of  the 
justice,  the  capacity  of  the  parties  to  sue  or  be  sued,  and  the 
like,  it  is  reviewed  upon  writ  of  error,  and  not  upon  appeal. 

The  Circuit  Court  properly  dismissed  the  cause. 

Affism£D. 
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^  'ill  Ayees  v.  Bane. 

1.  Evidence :    letteb  written  on  sundat.    An  admiasioa  that  a  debt 

is  unpaid,  contained  in  a  letter  written  on  Sunday,  is  sufficient  to 
remove  the  bar  of  the  statute  of  limitations,  and  the  letter  is  admissi- 
ble for  that  purpose. 

2.  Praotioe  in  the  Supreme  Courts    objection  to  eyidence.    An 

objection  to  the  admission  of  evidence,  not  made  in  the  court  below, 
will  not  be  entertained  in  the  Supreme  Ck>nrt. 

3.  Praotioe :    quESTiovs  of  law  and  of  fact.    Where  a  cause  is  tried 

by  the  court,  without  a  jury,  it  is  for  the  court  to  determine  whether  a 
given  question  be  one  of  law  or  fact;  but  a  decision,  correct  in  its  con- 
clusions, will  not  be  disturbed  because  the  one  is  confounded  with  the 
other. 

Appeal  from  Marion  Circuit  Court. 

Wednesday,  October  7. 

AcmoN  upon  a  proniisBory  note;  defense,  the  suit  is  barred 
by  the  statute  of  limitations.  The  cause  was  submitted  .  to 
the  court  without  a  jury.  Judgment  for  plaintiff  Defendant 
appeals.  The  action  was  originally  brought  in  the  name  of 
Collins,  Adm'r,  and  has  before  been  in  this  court.  See  34  Iowa, 
886.  After  it  was  remanded,  the  form^  administrator  having 
been  discharged,  the  present  plaintiif  was  substituted. 

Anderson  <&  Collins^  for  appellant; 

Stone  db  Ayres^  for  appellee. 

Beck,  J. — Certain  letters  were  admitted  in  evidence  to  sup- 
port the  allegation^  of  the  petition,  to  the  effect  that  defend- 
ant had  admitted  the  debts  were  impaid.  There  were  three  of 
these  letters,  and  objection  is  made  to  each  upon  different 
grounds. 

I.  The  first,  it  was  shown,  was  written  on  Sunday.  It  is 
insisted  that  the  law  which  declares  contracts  made  on  Sunday 
1.  bvidekcr:   invalid,  is  applicable  to  the  letter  in  question,  and 

l6tt6r  writt6ii  '         1. 1  •«■  ' 

on  Sunday,      it  is  therefore  of  no  effect  and  ought  not  to  have 
been  received  in  evidence.    The  principle  of  law  upon  which 
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oonnsel  base  their  argament  cannot  be  disputed,  but  it  is  not 
applicable  to  the  .case  made  by  the  pleadings  and  evidence. 
The  petition  avoids  the  statute  of  limitation  by  an  allegation 
of  an  admission  that  the  debt  was  unpaid,  made  by  defendant 
prior  to  the  commencement  of  this  suit,  and  within  the  time 
limited  by  the  statute.  Under  this  pleading,  the  letter  was 
introduced  to  show  an  admission,  and  not  a  new  promise.  The 
admission  is  not  to  be  regarded  like  a  new  promise  or  a  con- 
tract, but  simply  evidence  of  non-payment  of  the  debt.  Now, 
ivfaile  contracts  made  on  Sunday  are  invalid,  ac's  which  amount 
simply  to  evidence  of  the  existence  of  contract,  and  have  the 
effect  in  that  way  to  establish  the  right  to  recover,  are  not  to 
be  excluded  simply,  because  they  are  done  on  Sunday.  T/iomas 
V.  ffunUr,  29  Md.,  406. 

The  bar  of  the  statute  may  be  removed  by  evidence  of  the 
written  admission  of  the  debt,  as  well  as  a  new  promise  to  pay 
it;  both  are  not  necessary.  Code,  §  2539,  Rsv.  §  2751.  Penley 
V,  WuterhouWf  3  Iowa,  419. 

If  it  be  conceded  that  the  admission  does  not  revive  the 
original  contract,  but  thereon  the  law  implies  a  promise  to 
pay,  it,  nevertheless, is  not  to  be  regarded  as  a  contract;  it  is  an 
act  upon  which  a  contract  is  implied  by  law,  and  does  not 
itself  amount  to  a  contract.  It  is  not,  therefore,  on  the  ground 
of  its  being  a  contract,  of  no  effect  because  made  on  Sunday. 
The  admission,  if  not  forbidden  to  be  made  on  Sunday,  or 
was  not  made  in  connection  with  other  acts  forbidden  on  that 
day,  cannot  be  unlawful.  If  not  unlawful  there  can  be  no 
reason  why  it  should  not  have  the  same  effect  as  if  done  upon 
another  day.  We  know  no  reason  why  the  writing  of  a  letter 
to  a  friend  or  relative,  on  Sunday,  contafning  an  admission 
of  an  indebtedness,  should  be  regarded  as  a  violation  of  law. 
We  conclude  the  letter  was  correctly  admitted  in  evidence. 

IL  Another  letter  introduced  in  evidence  is  now  objected 
%  pRAcmcB  ^  ^^  ^^®  ground  that  it  is  without  date.  It  is  a 
OTcme* Court:  s^ffi^i^^^t  answer  to  this  objection  to  state  that  it 
evidence.  ^^  ^^^  made  in  the  court  below;  it  will  not  be 
beard  in  this  court. 

IIL    A  third  letter  dated  after  the  suit  was  commenced  is, 
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for  that  and  other  reasons,  claimed  to  have  been  improperly 
received  in  evidence.  We  need  not  determine  the  qaestion  as 
to  the  admissibility  of  this  letter,  for,  in  our  opinion,  the  find- 
ing of  the  court,  to  the  effect  that  defendant  had  admitted  the 
indebtedness,  is  sufficiently  supported  by  the  other  letters,  and 
a  finding  the  other  way  upon  them  would  have  been  so  against 
the  evidence,  as  to  require  a  reversal  of  a  judgment  based 
thereon.  Under  this  view  of  the  evidence  the  admission  of 
this  last  letter  was  error  without  prejudice,  conceding  it  to 
have  been  erroneously  admitted  in  evidence,  which,  however, 
we  do  not  decide. 

IV.    The  counsel  of  appellant  discuss,  at  some  length,  the 
question,  whether  the  acknowledgment  of  the  debt  is  suffi- 
8  practice:    ciently  shown  by  the  letters,  is  a  matter  of  law  or 
law*  and*  of    ^^  ^^^^'    ^®  ^^^  ^^  unnecessary  to  pursue  the 
^^^'  inquiry.     Whichever  it  be,  we  think  the  court's 

conclusion  that  the  acknowledgment  was  established  is  correct 
The  cause  having  been  submitted  for  trial  without  a  jury,  the 
question  was  for  the  decision  of  the  court,  whether  it  was  one 
of  law  or  fact;  and,  as  it  was  decided  rightly,  even  though  it 
may  have  been  considered  as  one  when  it  was  really  the  other, 
there  can  be  no  error  therein  that  is  prejudicial  to  the  defend- 
ant. 

The  foi-egoing  discussion  disposes  of  all  the  questions  nec- 
essary to  be  considered,  in  order  to  dispose  of  the  case. 

The  judgment  of  the  District  Court  is 

j9lffik]ced» 
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Close  v.  Atkins. 

Verdict:  special:  general.  When  both,  a  general  and  a  special  ver- 
dict are  retomed,  it  most  affirmatively  appear  that  the  former  is  incon- 
sistent with  the  latter  to  justify  a  judgment  upon  the  special  verdict. 
The  general  verdict  wiU  not  be  overthrown  upon  the  mere  presumption 
of  inconsistency. 

Appeal  from  Polk  Circtcit  Court. 

Wednesday,  October  7. 

AcmoN  upon  a  written  contract  for  the  delivery  of  200,000 
brick  at  the  price  of  $8.60  per  M.,  which  plaintiff  undertook 
to  furnish  defendant.  The  petition  alleges  that  in  pursuance 
of  the  contract  the  brick  were  delivered,  and  admits  certain 
payments  therefor. 

The  answer  denies  the  delivery  of  the  brick  pursuant  to  the 
contract,  and  sets  up  certain  payments  thereon.  It  avers  that 
a  part  of  the  brick  delivered  were  of  an  inferior  quality,  and 
unfit  for  use,  and  that  defendant  was  compelled  to  purchase 
other  brick,  whereby  he  sustained  damages  in  the  sum  of 
$188. 

Other  matters  are  set  up  in  the  petition,  which  need  not  be 
here  stated. 

The  cause  was  submitted  to  a  jury,  who  returned  a  general 
verdict  for  plaintiff  in  the  sum  of  $194.10,  and  the  following 
special  findings  among  others,  in  answer  to  questions  sub« 
mitted  to  them: 

"  Were  the  brick  delivered  such  as  were  described  in  the 
contract  as  to  size  and  quality?" 

Answer. — "  Part  of  them." 

"  Were  the  brick  delivered  of  good  merchantable  quality, 
and  of  full  size?  " 

Answer. — "Part  of  them." 

"  How  many  brick  were  delivered,  and  when? " 

Answer—"  180,000,  during  the  season  of  1866." 

What  were  the  brick  delivered  worth  per  thousand?  '* 
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Answer. — ''  Part  of  them  $5.66|  per  thousand,  and  part 
$8.60." 

The  plaintiff  moved  for  a  judgment  upon  the  special  find- 
ing in  the  sum  of  $544.08.  The  motion  was  overruled,  and 
judgment  rendered  on  the  general  verdict    Plaintiff  appeals. 

John  D.  SiverSy  for  appellant. 
Parsons  <&  Lewis^  for  appellee. 

Beck,  J. — We  can,  by  inference  or  presumption,  add  noth- 
ing to  and  take  nothing  away  from  a  verdict,  either  s]>ecial  or 
general.  It  must  be  suflScient  in  itself  to  authorize  judgment 
thereon.  And  to  justify  a  judgment  on  a  special  finding  con- 
trary to  a  general  verdict,  it  must  affirmatively  appear  that  the 
latter  is  inconsistent  with  the  former;  it  will  not  be  presumed. 
Bonhdm  V.  Iowa  Cent.  Ins.  Co.^  25  Iowa,  328;  Mershon  v. 
The  National  Ins.  Co.^  34  Iowa,  87. 

The  special  findings  in  this  case  are  not  inconsistent  with 
the  general  verdict.  The  jury  did  not  return  the  number  of 
brick  which  they  estimated  at  the  different  values  found  by 
them.  K  a  certain  number  be  estimated  at  the  value  of 
$5.66f  and  the  remainder  at  $8.50,  the  sum  thus  found  will 
agree  with  the  general  verdict.  Plaintiff's  counsel  reaches 
his  conclusion  by  presuming  that  a  certain  number  were  of  the 
greater  value.  But  no  presumption  can  be  exercised  to  over- 
throw the  general  verdict.  We  presume  rather  in  favor  of 
the  consistency  of  all  the  findings.  We  muet,  therefore,  hoAA 
that  the  number  of  brick  of  the  different  values  as  found  by 
*b®  jury  agree  with  the  general  verdict 

AinBMKD. 
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89     79 

Bailroads:  contribxttokt  neglioekce:  sign  atacbossino.    The  so  &28l 

neflrligence  of  a  riailroad  company  in  failing  to  erect  and  keep  a  sign  at         ^  ^j 
a  eroesing,  as  required  by  statute,  will  not  entitle  one  injured  by  a 
train  at  the  crossing  to  recover  damages  therefor,  if  he  himself  is  gufity 
of  negligence  contributing  to  the  iiyury. 


2.  Evidenoe:  when  in  conflict  with  conceded  facts.    Testimony 

which  cannot  be  reconciled  with  the  conceded  and  undisputed  facts 
esta^ished  by  the  evidence  is  not  to  be  received  as  true,  and  upon  it  no 
conflict  of  evidence  can  be  predicated.  (Artz  v.  The  C,  R.  1,  <t  P.  E, 
Co,,  34  Iowa,  153.) 

3.  Bailroads:  effect  of  another's  NsaiJOENCE.    In  an  action  for 

damages,  for  injuries  received  at  a  railroad  crossing  by  collision  with  a 
train,  where  it  appeared  that  the  team  was  driven  by  another  and  plain- 
tiif  was  a  passenger,  he  must  rely  upon  the  diligence  of  the  driver  for  a 
reoovery,  and  the  driver's  negligence  will  defeat  his  right.    . 

Appeal  J^rom  Madison  District  Court 

Wednesday,  Octobeb  7. 

AcnaoN  to  recover  for  personal  iujuries  sustained  at  a  high- 
way crossing  on  defendant's  road.  The  answer  contains  a  gen- 
eral denial  of  the  allegations  of  the  petition,  and  alleges  that 
the  accident  was  occasioned  by  the  gross  negligence  of  the 
plaintiff  and  without  fault  of  defendant  There  was  a  jury 
trial,  and  a  verdict  and  judgment  for  plaintiff  for  $10,000. 
Defendant  appeals. 

Gatchy  Wright  cfe  RunnelU  and  Rvhy  (Ss  Murray^  for  the 
appellant. 

Bryan  <&  Seevera  and  Eli  Wilkin^  for  the  appellee. 

•  Day,  J. — Early  in  the  morning  of  the  16th  of  February, 
1872,  the  plaintiff,  and  three  of  his  neighbors,  William  Ham- 
sey,  W.  A.  Lemon  and  James  Blanchard,  started  in. an  open 
two  horse  wagon  from  Palmyra,  in  Warren  county,  to  Des 
Moines,  distant  twenty  miles,  where  they  arrived  at  11  o'clock, 
A.  M.    The  team  and  wagon  belonged  to  none  of  the  parties, 
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but  they  were  under  the  control  of  Blanchard.  The  parties 
remained  in  Des  Moines  four  hours,  and  started  for  home  at 
3  o'clock,  p.-  M.  driving  by  turns.  The  wagon  was  loaded  with 
a  barrel  of  oil,  canned  peaches  and  oysters,  candy,  wagon  tim- 
ber and  iron.  There  was  considerable  bar  iron  extending 
beyond  the  end  gate,  which  was  let  in  upon  the  iron.  Some 
loo*se  scrap  iron  was  loaded  upon  the  bar  iron.  The  road  was 
frozen  and  rough,  and  the  character  of  the  loading  was 
such  as  to  make  considerable  noise.  At  Des  Moines  plaintiff 
drank  two  glasses  of  beer,  and  twice  drank  gin.  On  the  way 
home,  before  the  accident,  all  the  parties  drank  gin  twice, 
except  Lemon  who  drank  only  once. 

The  situation  of  the  railroad,  the  highways,  and  the  adjacent 
objects  will  be  understood  by  the  accompanying  plat  [See 
opposite  page,'] 

The  distance  from  the  crossing  to  North  River  bridge  is 
nine-tenths  of  a  mile,  and  to  the  curve  of  the  road  seven- 
tenths  of  a  mile.  From  Jack  McGlothlin's  house  to  the  railroad 
the  distance  is  208  feet;  and  to  the  highway  378  feet.  The 
grove  at  Jack  McGlothlin's  house  is  one  hundred  and  fifty 
feet  from  north  to  south,  and  one  hundred  feet  from  east  to 
west.  The  trees  are  four  inches  in  diameter.  The  country 
north  of  the  railroad  and  east  of  the  highway,  lying  between 
.widow  McGlothlin's  and  North  River  bridge,  is  open  prairie 
bottom,  considerably  lower  than  the  wagon  road,  there  being 
nothing  to  obstruct  the  view  save  fences,  crops,  and  Jack 
McGlothlin's  house  and  grove.  The  railroad  track,  from  the 
crossing  to  the  curve  indicated  on  the  plat,  is  straight.  The 
plaintiff  and  his  party  reached  Avon,  six  or  seven  miles  from 
Des  Moines,  about  GJ  o'clock  p.  m. 

From  the  railroad  crossing  at  Avon  to  the  widow  McGloth- 
lin's the  distance  is  about  one-fourth  of  a  mile,  and  from  the 
widow  McGlothlin's  south  to  the  crossing,  where  the  accident 
occurred,  the  distance  is  about  the  same.  From  about  Avon 
to  the  widow  McGlothlin's,  Ramsey,  Blanchard  and  plaintiff 
walked.  At  the  widow  McGlothlin's  plaintiff's  companions 
helped  him  into  the  wagon,  and  he  sat,  or  rather  reclined,  in 
the  front  end  of  the  wagon,  with  his  back  to.ward  the  team. 


Digitized  byVjOOQlC 


Digitized  byVjOOQlC 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  525 

Payne  v.  The  O.,  R.  L  &  P.  B.  Go. 

Blanchard  and  Ramsey  seated  themselves  back  of  the  middle 
of  the  wagon  bed,  with  their  backs  to  the  front  and  against 
the  coal  oil  barrel.  Upon  this  barrel  Lemon  was  seated  driv- 
ing. They  started  toward  the  crossing  in  a  trot.  About  that 
time  a  witness,  standing  near  the  widow  McGlothlin's,  heard 
the  whistle  and  saw  the  head-light  of  the  train  coming  out  of 
the  timber,  a  mile  away,  toward  the  north-west.  About  the 
same  time  two  parties,  two  hundred  yards  south  of  the  cross- 
ing, saw  the  head-light  of  the  train  coming  through  North 
River  bridge.  They  started  to  the  crossing  to  see  the  train 
pass,  and  got  within  three  or  four  rods  of  the  crossing  when 
the  train  was  within  about  a  quarter  of  a  mile  of  the  crossing. 
At  this  time  they  saw  plaintiflf  and  his  party  about  two  hun- 
dred yards  off,  approaching  the  crossing  in  a  trot.  They  hal- 
looed to  them  to  stop,  that  the  train  was  coming.  The  team 
checked  to  a  walk  near  the  crossing,  the  horses  went  upon  the 
track  and  stopped.  Almost  at  the  same  moment  the  collision 
occurred,  killing  the  horses  and  severely  injuring  the  plaintiff. 

Prior  to  the  accident.  Lemon  had  lived  within  eight  and 
one-half  miles  of  this  crossing,  for  nineteen  years.  The  rail- 
road had  been  in  operation  eight  or  ten  months.  After  the 
railroad  was  put  in  operation,  Lemon  had  traveled  that  high- 
way a  number  of  times,  and  had  crossed  the  railroad  at  that 
poijit  once  or  twice.  The  head-light  was  elevated  eight  and 
one-half  feet  above  the  railroad  track,  and  Lemon  was  elevated 
about  six  feet  above  the  highway. 

These  facts  are  undisputed.  It  is  also  clearly  proved  that 
the  bell  was  rung  for  a  considerable  distance  before  reaching 
the  crossing. 

The  defendant  was  negligent  in  not  having  erected  a  sign  at  the 
crossing  as  the  statute  requires.  There  was  also  some  proof 
1.  railroads:  tending  to  show  that  the  train  was  running  at  an 
n^gcnce7  uuusual  rate  of  speed.  But  this  negligence  of 
lug.  *  *^'*^"  defendant  does  not  relieve  plaintiff  of  the  neces- 
sity of  exercising  ordinary  care.  That  he  exercised  no  care 
personally  is  clearly  established.  He  was  reclining  with  his 
back  to  the  team,  and  it  seems  quite  clear  that  he  was  in  a 
state  of  intoxication.    We  need  not  determine  whether  he 
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could  abandon  himself  to  the  care  and  watchfulness  of  the 
driver,  Lemon,  for  it  seems  to  us  to  be  clearly  established  that 
Lemon  did  not  exercise  ordinary  care  and  watchfulness  in 
looking  out  for  the  train.  The  facts  of  the  case  bring  it 
clearly  within  the  principles  of  AHz  v.  The  Chicago^  B.  /.  <fe 
P.  Ry  Co,,  34  Iowa,  153.  The  head-light  of  the  train  was 
distinctly  visible  nine-tenths  of  a  mile  away,  and  whea  plain- 
tiff and  his  party  were  ahnost  a  quarter  of  a  mile  from  the 
crossing.  During  all  the  time  that  intervened  until  the  accident, 
it  remained  visible,  except  the  short  time  that  it  was  obstructed 
by  Jack  McGlothlin's  house  and  grove.  Parties  both  north 
and  south  of  the  crossing  saw  the  head-light  almost  a  mile 
away.  If  Lemon  had  kept  a  reasonable  lookout  it  cannot  be 
possible  but  that  he  would  have  seen  it  too.  It  is  true  Lemon 
testifies  that  he  was  constantly  watching  for  the  train,  and 
that  he  did  not  see  it.  But,  as  was  said  in  the  case  of  Artsv^ 
C,  R.  /.  cfe  P.  jB'y,  supra,  "  the  conceded  or  non-disputed  facts 
2.  evidence:    beinff  true,  this  testimony  cannot,  in  the  very 

when  iu  con-  o  '  «/  ?  ►' 

fltctwith        nature  of  things,  be  also  true.      It  constitutes, 

conceded  _         ^  «.      ••t4%,  iii 

facts.  therefore,  no  conflict."     If  there  had  been  any 

conflict  as  to  the  facts  above  set  out,  the  jury  might  have  said 
these  facts  are  not  proved,  and  hence  there  is  nothing  incon- 
sistent in  the  testimony  of  Lemon  that  he  kept  a  careful  look- 
out and  could  not  see  the  train.  But  a  jury  could  not,  in  the 
present  case,  say  that  Lemon  looked  and  could  not  see,  without 
squarely  flying  in  the  face  of  facts  respecting  which  there  is 
no  conflict  in  the  evidence. 

The  negligence  of  Lemon,   upon  whose  diligence  alone 
3  KAiLROADs:  plaiutiff  cau  rely  for  a  recovery,  is  so  great  as  to 

Negligence,     ^^f^^  plaintiff's  right.    See  AHz  v.  C,  R.  I.  dh 
P.  R^y,  supraj  and  cases  cited. 

The  verdict  of  the  jury  should  have  been  set  aside  because  in 
conflict  with  the  law  and  evidence.     It  is  unnecessary  to  con- . 
sider  the  errors  assigned  upon  the  giving  and  refusing  of 
instructions,  and  the  admission  of  evidence- 

Reversed. 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  527 

MUler  &  Co.  v.  Steele. 


MiLLEB  &  Co.  V.  Steele. 

1.  Hnsband  and  Wife :    pbopertt  of  the  wife.    The  personal  prop- 

erty of  the  wife,  which  is  left  subject  to  the  control  of  the  husband,  is 
presumed,  in  favor  of  third  persons  acting  in  good  faith  and  in  igno- 
rance of  the  real  ownership,  to  have  been  transferred  to  him. 

2.  :  .  Credit  extended  to  the  husband,  while  his  wife's  per- 
sonalty is  in  his  possession  and  under  his  control,  is  presumed  to  have 
been  given  in  the  belief  that  her  property  is  subject  to  his  debts. 

3.  :    :    LIABILITY  FOR  DEBTS  OF  HUSBAND.    To  exempt  the 

wife's  property  from  liability  for  the  husband's  debts,  a  notice  of  her 
ownership  must  be  filed  wiHn  the  recorder  of  deeds  of  the  county;  but 
such  exemption  will  not  embrace  debts  contracted  without  knoweledge 
of  the  real  ownership  and  before  the  filing  of  the  notice. 

Appeal  from  Wapello  Circuit  Cowrt, 

"Wednesday,  Ootobbb  7. 

In  September,  1870,  the  plaintiffs  filed  in  the  office  of  the 
clerk  of  the  Monroe  Circuit  Court,  their  petition,  claiming  a 
sum  of  money  of  H.  K.  Steele  and  H.  G.  Ellis,  partners  com- 
posing the  firm  of  Steele  &  Ellis.  On  the  19th  of  February, 
1871,  the  defendant,  L.  M.  Steele,  filed  her  petition  of  inter- 
vention in  said  case,  and  afterward,  on  her  motion,  the  venue 
was  changed  to  the  Circuit  Court  of  Wapello  County. 

Afterward  the  defendant  filed  her  amended  petition,  stating 
in  substance  that  in  September,  1870,  the  plaintiffs  E.  M.  Mil- 
ler &  Co.  sued  out  a  writ  of  attachment  against  Steels  and 
Ellis,  and  afterward  levied  the  same  upon  certain  household 
fiimiture  in  her  petition  described.  That  prior  to  the  levy  of 
said  writ,  she  purchased  said  property  with  her  own  money 
and  it  was  hers  in  her  own  right.  That  at  that  time  she  was 
the  wife  of  H.  K.  Steele,  of  the  firm  of  Steele  &  Ellis,  and 
they  were  living  together  as  husband  and  wife,  in  the  town  of 
Albia,  in  a  house  owned  by  her,  the  title  to  which  was,  and 
for  fifteen  years  had  been,  in  her  own  name,  and  that  she  did 
not  have  on  record  a  notice  of  her  ownership  of  said  property, 
but  the  fact  of  her  ownership  was  notorious  and  public. 
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That  about  the  7th  day  of  September,  and  before  the  levy 
of  the  writ  of  attachment,  the  said  H.  K.  Steele  left  the  State 
of  Iowa,  and  took  up  his  residence  for  the  time  in  the  State  of 
Ohio,  and  remained  absent  nntil  the  last  day  of  December, 
1870,  when  he  was  returned  by  requisition  on  the  Governor  of 
Ohio.  That  during  the  entire  time  of  his  absence  she  was  in 
the  sole  and  actual  possession  of  said  house,  and  the  goods  in 
controversy  in  this  suit. 

That  when  said  property  was  attached  she  was  in  the  sole 
possession  of  the  house  and  said  property;  that  her  husband 
was  not  then  in  the  State  of  Iowa,  and  was  not  in  the  posses- 
sion of  said  property,  and  did  not  have  it  under  his  control, 
and  that  no  person  had  control  of  it  but  petitioner. 

That  when  the  sheriff  came  to  execute  said  writ,  she  informed 
him  that  she  was  the  owner  of  said  property  in  her  own  right, 
and  that  she  forbade  him  attaching  or  taking  it,  and  that,  after 
being  thus  notified,  he  levied  upon  and  took  the  property. 
That  one  of  the  plaintiffs  was  present  at  the  time  of  the  levy, 
and  heard  her  inform  the  sheriff  that  the  property  was  hers, 
and  forbid  the  taking  of  the  same. 

By  reason  of  the  facts  stated,  petitioner  denies  the  right  of 
plaintiffs  to  take  her  individual  property,  to  pay  the  debts  of 
Steele  &  Ellis.  To  this  petition  plaintiffs  filed  the  following 
demurrer. 

I.  Said  petition,  as  amended,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  this: 

1.  It  does  not  state  that  the  said  Lucy  M.  Steele  had  the 
sole  possession  and  control  of  said  property,  at  the  time  the 
debt  was  contracted  by  H.  K.  Steele  with  plaintiffs,  or  the 
credit  given  by  plaintiffs  to  said  Steele. 

2.  It  does  not  state  that  plaintiffs  had  any  knowledge  of  her 
ownership,  at  the  time  they  extended  credit  to  H.  K.  Steele, 
her  husband. 

3.  The  petition  does  not  show  that  the  said  Lucy  M.  Steele 
at  any  time  ever  had  the  possession  of  any  of  said  articles, 
except  such  possession  as  she  would  hold  jointly  with  her  hus- 
band, H.  K.  Steele,  as  his  wife. 

4.  It  does  not  show  that  said  Lucy  has  ever  filed  for  record 
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with  the  recorder  of  deeds,  written  notice  of  her  ownership, 
as  required  by  law. 

II.  The  petition  states  facts  which  avoid  the  catise  of 
action,  in  this: 

1.  It  shows  that  no  written  notice  of  her  ownership  has 
ever  been  filed,  as  required  by  law. 

2.  It  shows  that  H.  El.  Steele,  at  all  times,  had  the  possession 
and  control  of  said  property,  and  that  the  possession  of  said 
Lucy  was  only  such  as  any  wife  would  have  of  the  household 
furniture  of  her  husband. 

The  court  sustained  the  demurrer,  and  rendered  judgment 
against  the  intervenor,  she  electing  to  stand  upon  her  deutur- 
rer,  and  refusing  to  further  plead. 

The  intervenor,  Lucy  M.  Steele,  appeals. 

Perry  &  Townsend^  for  the  appellant. 

Stuart  <k  Andrews  and  HendershoU^  for  the  appellees. 

Day,  J. — At  the  September  term,  1873,  it  was  held  by  a 
majority  of  this  court  that  the  demurrer  to  the  petition  was 
improperly  sustained,  and  the  cause  was  reversed.  A  petition 
for  rehearing  having  been  filed,  we  have  carefully  reviewed  the 
question  presented,  and  have  become  convinced  that  the  for- 
mer determination  was  wrong.  The  sections  of  the  statute 
bearing  upon  this  question  are  contained  in  the  Revision  of 
1860,  and  are  as  follows: 

"  2499.  The  personal  property  of  the  wife  does  not  vest 
at  once  in  the  husband,  but  if  left  under  his  control,  it  will, 
in  favor  of  third  persons  acting  in  good  faith  and  without 
knowledge  of  the  real  ownership,  be  presumed  to  have  been 
transferred  to  him,  except  as  hereinafter  provided. 

"2500.  If  the  wife  has  such  property  which  she  leaves 
under  his  control,  she  must,  in  order  to  avoid  the  entire  sur- 
render of  her  interest  therein,  file  for  record  with  the  recorder 
of  deeds  a"  notice  stating  the  amount  in  value  of  such  prop- 
erty, and  that  she  has  a  claim  therefor  out  of  the  estate  of  her 
husband;  and  if  during  her  lifetime  he  dies  or  becomes  insol- 
vent, she  shall  be  deemed  a  preferred  creditor  of  the  estate  to 
Vol.  XXXIX. — 34 

Digitized  byVjOOQlC 


630  SUPREME  COURT  OF  IOWA, 

Miner  &  Go.  ▼.  Steele. 

that  amount  without  interest,  and  may  hold  aad  control  the 
Barae  in  her  own  right,  but  this  preference  shall  not  piqudiee 
the  interests  of  those  cireditors  who  became  snch  after  the 
property  was  placed  under  the  husband's  control,  and  before 
tlie  filing  of  the  notice  aforesaid,  unless  they  had  knowledge 
of  her  right  in  that  respect." 

"  2502.  Specific  articles  of  personal  property  may  be 
owned  by  the  wife  exempt  from*  the  husband's  debts,  although 
left  under  liis  control,  if,  during  his  lifetime,  and  prior  to  its 
being  disposed  of  by  him,  or  levied  upon  for  his  debts,  notice 
of  her  ownership  is  filed  fi>r  record  with  the  recorder  of  deeds 
of  the  county.  But  snch  notice  shall  not  exempt  her  property 
from  liability  for  his  debts  contracted  after  it  was  left  under 
his  control,  and  before  the  filing  of  the  notice  aforesaid,  except 
•as  against  those  having  knowledge  of  her  rights." 

At  common  law,  the  personal  property  of  the  wife  vested 
at  once  in  the  husband.  In  this  State  the  personal  property 
1  HU8BAKD  ^^'  *^®  ^^^®  becomes  subject  to  the  control  and 
property^f'  disposition  of  the  husband,  except  as  otherwise 
the  wife.  provided  by  statute.  It  does  not  vest  at  once  in 
the  husband.  As  between  the  husband  and  wife  the  property 
still  continues  to  be  that  of  the  wife.  But  if  left  under  the 
husband's  control,  in  favor  of  third  persons  acting  in  good 
faith,  without  knowledge  of  the  real  ownership,  it  will  be  pre- 
sumed to  have  been  tlransferred  to  him.  This  presumption 
can  be  rebutted  only  by  pursuing  the  course  prescribed  in  the 
statute. 

Property  used  in  a  house,  occupied  by  the  husband  and 

•  wife,  is  considered  as  being  in  the  possession  of  the  husband, 

and  under  his  control.  .  Smith  v*  HewUty  13  Iowa,  94;  OdM 

<&  Updegrof  v.  Zee  dk  Kinnardf  14  Iowa,  411 ;  Mazauck  v. 

The  Iowa  Northern  R.  R.  Co.^  31  Iowa,  559. 

If  property  is  under  the  control  of  the  husband  at  the  time 
a  debt  is  contracted,  it  is  presumed  that  credit  was  given  to 

2. :  — :    the  husband,  upon  the  fact  that  the  property 

under  his  control  belonged  to  him,  and  was  subject  to  his 
debts.  Odell  c&  Updegraffv.  Lee  &  JSTirmard^  eupra;  PreemaU 
V.  Hubert,  34  Iowa,  539.     In  &vor  of  a  party  extending  credit 
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to  the  husband,  withoat  knowledge  tliat  the  wife  owns  per- 
sonal property  under  his  control,  there  ia  a  presumption  of 
law  that  such  property  has  been  transferred  to  the  husband. 
When  this  presumption  arises,  the  property  is,  as  to  such 
person,  exactly  in  the  position  it  would  have  been  at  common 
law,  and  is  liable  for  the  debt  thus  contracted.  This  condi- 
tion of  liability  at  common  law  was  a  continuous  liability.  It 
must  also  be  so  under  the  statute,  unless  the  statute  provides 
some  mode  of  removing  it.  The  search  will  be  vain  for  any 
provision  of  the  statute  releasing  the  property  of  the  wife 
from  liability  thus  incurred.     A  notice  of  the  wife's  owner- 

3 .  ship,  filed  with  the  recorder  of  deeds  of  the  county 

dcbts**^'hiu!-  ^^ore  the  property  is  levied  upon  for  the  hus- 
band, band's  debts,  will  exempt  the  property  from  lia- 
bility for  such  debts,  provided  they  were  not  contracted  whilst 
the  property  was  under  the  husband's  control;  or,  if  contracted 
whilst  the  property  was  under  the  husband's  control,  were 
contracted  with  knowledge  of  the  wife's  rights.  But  even 
such  notice  will  not  exempt  her  property  from  liability  for 
debts  contracted  without  knowledge  of  her  rights,  after  the 
property  was  left  und6r  the  husband's  control,  and  before  the 
tiling  of  the  notice.  Revision,  §  2502.  If  the  wife  has  per- 
sonal property  which  she  leaves  under  the  control  of  the  hus- 
band, she  must,  in  order  to  avoid  the  entire  surrender  of  her 
interest  therein,  file  for  record  with  the  recorder  of  deeds  a 
notice  of  her  claiip.  Revision,  §  2500.  As  the  rights  con- 
ferred by  the  statute  are  in  derogation  of  the  common  law, 
«he  must,  in  order  to  avail  herself  of  those  rights,  pursue  the 
course  which  the  statute  prescribes.  Nothing  else  will  avail. 
*  The  intervenor,  in  her  petition,  sets  forth  certain  facts, 
which,  she  claims,  exempt  her  property  from  liability  for  her 
husband's  debts.  As  she  claims  affirmative  relief  upon  the 
facts  stated,  it  is  incumbent  upon  her  to  set  forth  facts  show- 
ing that  she  is  entitled  to  the  relief  asked.  She  shows  that 
the  property  in  question  is  household  furniture.  That  prior 
to  the  levy  of  the  writ  of  attachment,  she  and  her  husband 
were  living  together  in*  the  town  of  Albia,  and  that  she^  did 
not  have  on  record  a  notice  of  her  ownership  of  said  property; 
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that  before  the  levy  of  the  writ,  about  Sept.  7th,  her  husband 
went  to  Ohio,  and  remained  until  the  last  day  of  December; 
that  during  his  absence  she  was  in  the  sole  possession  of  the 
goods  in  controversy.  These  facts  are  not  sufficient  to  entitle 
her  to  the  relief  asked.  She  should  allege  that  the  debt  was 
not  contracted  whilst  the  property  was  in  the  joint  possession 
of  herself  and  husband,  or  that  it  was  contracted  with  knowl- 
edge of  her  claim  thereto.  And  it  is  doubtful  whether  she 
must  not  go  further,  and  allege  that  notice  of  her  claim  was 
filed  before  the  levy.  See  Myers  v,  McDonald^  27  Iowa,  391, 
in  which  this  view  was  maintained  by  two  members  of  the 
court,  one  expressing  no  opinion,  and  one  dissenting. 

The   petition    of    intervention  was  insufficient,  and    the 
demurrer  to  it  was  properly  sustained. 

Affibmed, 


38    682^ 

V^^-^  Bland  v.  Hixenbatjgh. 

1.  Highway:  fences:  damages.     Where  the  establishment  of  a  road 

renders  the  building  of  fences  necessary,  the  dama^fes  allowed  for  the 
appropriation  of  the  land  should  not  be  diminished  by  the  value  of  any 
advantages  which  may  accrue  to  the  adjacent  property,  from  the  erection 
of  the  fences.^ 

2.  Instruction:  special  verdict:  practice  in  the  supreme  court. 

When  an  erroneous  instruction  could  only  have  been  without  prq'adice 
if  a  special  verdict  of  a  particular  kind  had  been  found,  such  special  ver^ 
diet  will  not  be  presumed  for  the  purpose  of  sustaining  the  judgment. 

3.  Private  way :  partition  pence.    YThere  a  private  way  between  the 

premises  of  adjacent  land  owners  is  necessary  to  afford  one  of  them 
ingress  and  egress  to  and  &om  his  residence,  he  cannot  be  compelled  to 
Tnq.iTifq.iTi  the  fence  on  his  own  side  of  such  private  way  and  half  of  that 
upon  the  other  side. 

4.  Fences :  highway.    The  owner  of  land  through  which  a  highway  is 

established  can  only  recover  for  the  erection  of  fences  such  an  amount 
.as  may  be  reasonably  proper  under  all  the  circumstances.  The  amount 
expended  therefor  is  not  the  measure  of  recovery. 
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Appeal  from,  Appcmooae  Circuit  Court. 
Wednesday,  October  7. 

Tins  is  an  action  on  appeal  to  the  Circuit  Court  from  the 
Board  of  Supervisors,  on  account  of  damages  resulting  from 
the  establishment  of  a  highway. 

Appellant,  in  his  abstract,  submits  the  case  upon  the  follow- 
ing statement  of  lacts: 

The  plaintiff,  Joseph  Bland,  is  the  owner  of  one  hundred 
and  sixty  acres  of  land,  through  which  a  public  highway  is 
proposed  to  be  located,  as  shown  by  the  following  plat: 


s 

Gross  fence. 

Proposed  Road. 
8 

• 

Friyateway. 

t 

I 

Hixenbaogh  Farm. 

There  being  no  fence  through  plaintiff's  farm  on  the  line  of 
the  proposed  road,  the  location  of  the  road  would,  therefore, 
have  the  effect  of  compelling  him  to  build  two  lines  of  fence, 
one. on  each  side  of  the  road,  to  inclose  his  farm.  Plaintiff 
has  his  entire  farm  inclosed  with  a  fence  calculated  to  turn  all 
kinds  of  stock,  that  is  to  say,  tight  from  the  ground  up.  That 
plaintiff  had  one  interior  line  of  fence,  as  shown  by  plat. 
That  defendant,  John  Hixenbaugh,  owns  a  farm  joining  plain- 
tiff on  the  east  and  south,  there  being  a  lane  between  the  two 
&rm8,  said  lane  being  used  by  said  defendant  as  a  private  way 
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of  ingress  and  egress  to  and  from  his  house  to  the  public 
highway.  Plaintiff  owning  all  of  the  fence  on  his  side  of  the 
lane,  said  fence  being  about  on  the  line  between  the  two  farms, 
said  defendant  owning  all  of  the  fence  on  his  side  of  the 
lane,  as  also  the  land  in  the  lane.  Plaintiff's  femi  being 
inclosed  and  the  fence  as  above  stated  built  before  said 
defendant's  farm  was  improved  or  his  fence  built.  Plaintiff 
claims  damage  for  building  two  lines  of  fence  througli  his 
farm,  and  half  the  fence  along  the  line  of  his  soudi  forty-acre 
tract  between  him  and  said  detendant  along  said  private  way. 

After  verdict  the  plaintiff  filed  his  motion  for 'a  new  trials 
which  said  motion  was  by  the  court  overruled,  land  plaintiff 
excepted  at  jthe  time. 

The  motion  alleged  as  error  the  giving  of  certain  instruc- 
tions by  the  court,  which  were  excepted  to,  and  which  were 
assigned  as  error.     Plaintiff  appeals. 

Miller  cfe  Crosby^  for  appellant. 

Tannehill  <6  Fee^  for  appellee. 

Day,  J. — I.  Appellant  complains  of  the  giving  of  the  fol- 
owing instruction:  "If  you  find  that  even  though  no  road 
1.  raoHWAY:    was  established,  one  of  the  fences  alone:  the  line 

fences:  dama-      ^.,  ,,  .  ,  111../*., 

ges.  of  said  road  where  it  runs  through  the  pLaintin 's 

premises,  would  be  a  proper  and  profitable  fence  to  construct, 
for  ordinary  purposes  of  dividing  the  farm  into  fields  along 
such  line,  and  would  not  be  wholly  useless  but  for  the  roaci, 
then  that  should  be  considered  by  you  in  mitigation  of  dama- 
ges, if  any,  arising  from  the  necessity  to  construct  this  one 
fence,  but  in  determining  how  much  if  anything,  the  dama- 
ges, if  any,  arising  from  this  fenoe  are  so  mitigated  if  any- 
thing, you  shall  consider  whether  or  not,  from  the  nature  or 
lay  of  the  land,  the  fence  would  not  be  more  convenient  and 
profitable  dividing  the  premises  into  fields  some  other  way." 
This  instruction  is,  we  think,  erroneous.  The  Constitution, 
Section  18,  Article  1,  provides  that,  "  Private  property  shidl 
not  be  taken  for  public  use  without  just  compensation  first 
being  made',  or  secured  to  be  made,  to  the  owner  thereof,  as 
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soon  as  the  damages  shall  be  asset^ed  by  a  jurj,  who  shall  not 
take  into  consideration  any  advantages  that  may  resnlt  to  said 
owner  on  .account  of  the  improvement  for  which  it  is  taken." 
The  ground  over  which  the  road  passes,  as  well  as  the  value  of 
fences  which  the  location  of  the  road  renders  it  neces8ai7  to 
construct,  is  private  property  taken  for  public  use,  and  for 
which  the  owner  must  be  compensated.  And  the  compensa- 
tion to  be  allowed  for  the  property  taken  is  not  to  be  dimin-. 
ished  because  of  advantages  resulting  to  the  owner  on  accoimt 
of  the  improvement.  The  view  of  the  ^pellee  seems  to  be 
that,  when  the  construction  of  a  road  through  one's  premises 
renders  necessary  the  building  of  fences  on  both  sides  of  the 
road,  any  advantages  which  may  result  from  having  the  &,rm 
separated  into  smaller  divisions,  result  not  from*  the  making 
of  the  road,  but  from  the  building  of  the  fences,  and  that  the 
case  is  not  within  the  constitutional  provision.  But  this  con- 
struction of  the  constitution  we  consider  too  narrow  and 
technical.  But  for  the  road  the  fences  would  not  be  required 
nor  Tjuilt.  If  the  road  requires  au  expenditure,  which  may  in 
some  manner  result  in  benefit  to  the  premises,  the  benefit  as 
really  results  from  the  road  as  does  the  damage,  or  the  neces- 
sity for  the  outlay. 

Appellee  insists  that  the  abstract  contains  none  of  the  evi- 
dence showing  the  applicability  of  the  instruction.  But  if 
theoe  was  no  evidence  to  which  it  was  applicable,  it  was  error 
to  give  it,  whether  right  or  wrong.  Appellee  further  claims 
that  but  few  of  tiie  instructions  given  are  set  out  in  the 
abitraet,  and  that  this  may  have  been,  and  will  be  presumed 
to  have  been,  modified  by  others.  If  this  instruction  con- 
tained no  erroneous  enunciation  of  law,  and  was  merely  defec- 
tive in  not  stating  enough,  or  not  giving  all  the  modifications 
to  which  it  was  liable,  such  would  be  the  case.  But  there 
eouTd  be  no  modification  of  this  instruction,  presenting  the 
law  ppoperiy  upon  this  subject,  without  being  in  conflict  with 
2.  iwPTRuc-      this  instruction.   And  such  conflict  would  of  itself 

noNT  special  .  i       ,.    i  -rr         t^i      i 

verdict iprac-  require  a  reversal  ot  tlie  case.  Van  JSlycfc  v. 
preme  Court.  MUls  OS  Vo,.  34  lowa,  37o.  But  one  state  oi  case 
can  be  imagined  in  which  this  instruction  could  have  worked 

Digitized  by  LjOOQiC 


686  SUPREME  COTJRT  OF  IOWA, 

Bland  v.  Hizenbaugh. 

no  prejudice,  and  that  is,  if  the  jury  found  specially  that  the 
fence  in  question  was  not  in  a  place  where  it  woald  be  proper 
and  profitable,  for  ordinary  pui^ses  of  dividing  the  farm  into 
fields  to  construct  a  fence.  But  if  anything  so  exceptional 
occurred,  appellee  should  have  made  it  to  appear  in  an 
amended  abstract  We  will  not,  for  the  purpose  of  sustaining 
a  judgment,  presume  a  special  verdict,  and  that  of  a  particular 
kind. 

II.  Appellant  also  complains  of  the  following  instruction: 
"But  if  you  find  that  before  the  establishment  of  this  road,  it 

3.  PRIVATE      was  necessaiT  in  order  to  afford  the  adjacent  land 

road:  parti-  .  "  ,  ,,  i  .  .  i 

lion  fence.  owner  mgress  and  egress,  from  ms  residence,  to 
have  a  private  way  along  said  line  of  road,  then  he  would  have 
the  Tight  to*  maintain  said  way,  so  long  as  necessary  there- 
for, and  plaintiff  could  not  compel  him  to  join  fences." 

This  instruction  is  clearly  right.  Certainly  plaintiff  could 
not  compel  defendant  to  close  a  way  necessary  as  an  approach 
to  his  house,  in  order  to  join  fences  with  plaintiff.. 

The  statement  of  the  case  shows  that  when  defendant 
inclosed  his  premises,  he  left  this  private  way  entirely  on  his 
own  land.  If  it  was  necessary  as  an  approach  to  his  house  he 
had  a  right  to  maintain  it,  and  he  could  not  be  required  to 
maintain  a  fence  on  his  own  side  of  the  lane,  and  half  of  that 
on  the  plaintiff's  side.  The  cases  of  Talbot  v,  Bldcklege^  23 
Iowa,  572,  and  Bankhead  v.  Brown^  25  Iowa,  540,  cited- by 
appellant,  are  not  in  point. 

III.  Appellant  insists  that  the  following  instruction  is 
erroneous:  ^^  Under  the  existing  statutes,  hogs  and  sheep  are  not 

4.  fences:  ^^^^  commoners,  but  the  owners  thereof  are  liable 
highway,  f^j.  ^jj  (Jamages  that  may  result  to  land  owners  by 
their  trespassing  upon  their  premises,  and  this  fact  may  be 
considered  by  you  in  determining  what  is  the  most  prudent, 
economical,  and  farmer-like  fence."  This  instruction  contains 
no  error.  Plaintiff  can  recover  the  cost  of  constructing  only 
such  fence  as  is  reasonably  proper  under  all  the  circumstances. 
He  could  not  recover  the  cost  of  building  an  iron  or  stone 
fence,  nor  a  wooden  one  planed  and  painted,  if  his  tastes 
should  lead  him  to  desire  such  fence. 
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The  circamstanoes  named  are  proper  to  be  considered  in 
determining  what  kind  of  structure  was  proper,  or  as  stated 
in  the  instruction  most  prudent,  economical,  and  farmer-like. 

For  the  error  above  considered  the  judgment  must  be 

Ebvebsed. 


Page  v.  Stubbs. 


Fraud :  attobnbt.  Fraud  will  not  be  imputed  in  the  purchase  of  real 
estate  by  an  attorney,  at  a  sale  under  execution  in  fiEkvor  of  his  client, 
when  the  latter  had  announced  his  inability  to  pay  the  costs  and  taxes, 
and  had  instructed  his  attorney  to  bid  it  off  in  his  own  name,  to  reim« 
barse  himself  for  advances  of  money  and  costs. 

Appeal  from  Clarke  District  Court. 

Tuesday,  Ootobbk  20. 

Suit  in  equity  to  set  aside  a  conveyance  of  real  estate,  made 
by  the  sheriff  to  the  defendant,  upon  a  sale  under  execution 
issued  upon  a  mortgage  foreclosure  judgment  in  favor  of  this 
plaintiff  against  P.  S.  Wilson,  and  to  set  aside  an  assignment 
of  the  judgment.  The  plaintiff  alleges  that  defendant  was 
his  attorney  in  obtaining  such  judgment  and,  by  fraud  at  the 
sale,  purchased  the  same  in  his  own  name.  The  defendant 
admits  that  he  and  his  partner  were  the  attorneys  for  plain- 
tiff  and  obtained  the  judgment,  and  that  he  bid  off  the  land 
iu  his  own  name,  but  denies  all  fraud,  and  avers  that  it  was 
so  done  by  agreement  with  plaintiff;  that  he  claims  nothing 
by  the  assignment  of  the  judgment,  and  tenders  a  re-assign- 
ment.    Judgment  for  plaintiff.    The  defendant  appeals. 

II.  B.  Eenderahotty  for  appellant. 

W.  M.  Wilson^  and  Chancy  <b  Beeson^  for  appellee. 

Cols,  J. — ^This  judgment  must  be  reversed.  The  plaintiff 
has  failed  to  show  any  fraud  or  unfairness  whatever  on  the 
part  of  the  defendant;  but  on  the  contrary,  it  appears  that 
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the  defendant,  in  making  the  purchase,  acted  in  accord  with 
the  request  imd  directions  of  plaintiff  And  the  bare  &ct 
that  he  had  been,  or  was  then,  the  attorney  for  plaintiff,  will 
not  alone,  in  the  absence  of  any  proof  of  onfairness,  entitle 
the  plaintiff  to  set  aside  his  contract  or  arrangement  with 
him ;  especially  after  the  lapse  of  several  years. 

We  simply  state  a  few  of  the  leading  facts  disclosed  by  the 
evidence.  Plaintiff  had  a  note,  secured  by  mortgage  on  the 
land  in  controversy,  situated  in  Clark  county,  for  $191,  due 
Dec.  26,  1858,  both  executed  by  P.  S.  Williams  to  him. 
^Plaintiff  placed  tlie  same,  for  collection,  in  the  hands  of 
Stubbs  &  McCoid,  of  Jefferson  county,  where  plaintiff  also 
resided,  Feb.  1,  1865.  On  Oct  7,  1865,  judgment  was 
obtained  on  service  by  publication.  This  defendant  several 
;times  urged  the  plaintiff  to  furnish  the  money  to  pay  the  costs, 
in  order  that  the  land  might  be  sold  under  the  judgment; 
informing  him  that,  unless  he  did  do  so,  probably  it  would  be 
sold  for  taxes  and  the  claim  wholly  lost.  At^r  repeated 
interviews  about  it,  this  plaintiff,  alleging  that  he  was  unable 
to  raise  the  money  to  pay  the  costs  or  taxes,  urged  this  defend- 
ant to  have  the  land  sold  at  his  own  cost  and  expense,  and  to 
bid  it  off  in  his  name;  that  plaintiff  was  not  going  to  do  any- 
thing nK)re  with  it,  or  pay  any  more  money  upon  it,  and  if 
this  defendant  could  make  his  costs  out  of  the  land  to  do  it 
Acting  upon  this  request  and  agreement,  the  defendant  had 
the  land  sold  April  9,  1867.  There  were  competing  bids  at 
the  sale,  and  the  land  was  struck  off  to  this  defendant  at  sixty 
dollars,  and  he  has  paid  the  costs,  taxes  then  delinquent,  and 
the  fee  to  his  partner.  This  action  was  not  commenced  until 
about  four  years  and  a  half  after  the  sale  to  tlie  defendant; 
and  it  also  appears  from  the  evidence  that  the  action  is  being 
prosecuted  at  the  instigation  and  costs  of  other  parties  than 
the  plaintiff. 

About  a  year  and  a  half  after  the  sale  of  the  land  to  the 
defendant,  he  was  threatened  with  litigation  respecting  it, 
and  to  secure  himself  more  effectually,  he  procured  the 
plaintiff  to  assign  to  him  the  judgment  and  the  note  and 
mortgage  upon  ^idi  it  was  iendered|  in  txMisijderatioa  of  a 
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release  of  all  fees  and  the  return  of  five  dollars,  originally 
advanced  by  plaintiff  to  pay  costs.  The  litigation  was  never 
had,  8o  far  as  shown  by  this  record,  and  this  defendant  has 
re-assigned  the  judgment,  note  and  mortgage  to  the  plaintiff 
herein. 

To  set  aside  the  defendant's  title  under  the  circumstances 
proved,  would  be  to  allow  the  plaintiff  to  take  advantage  of 
his  own  fair  and  voluntary  contract,  after  the  other  party  had 
advanced  his  money  and  taken  the  chances  of  loss,  and  after 
the  lapse  of  years  which  have  developed  the  possibility  of 
gain. 

Kbvsrsed. 


HuNGEB  V.  Barlow  et  al. 


80   6801 
00    4041 


Jurisdiction :  judgment.  In  an  action  involying  the  validity  of  a 
judgment  rendered  by  a  court  of  gr^neral  jurifHlic}ion,  the  authority  of 
the  oourt  to  render  the  judgrment  will  be  presomed.  To  establish  its 
jurisdiction  affirmatively,  it  is  not  necessary  that  the  facts,  evidence,  or 
circumstances  conferring  it,  should  be  set  out  in  the  record;  and  should 
the  record  disclose  nothing,  jurisdiction  6ver  both  the  person  and  sub* 
j«et  matter  will  be  presumed,  when  the  validity  of  the  jmdgment  is 
questioned  collaterally.  Following  Boker  et  al.  v,  ChapUne  et  a?.,  12 
Iowa,  204. 

CONCLUSIVENESS  OP.    The  jurisdiction  of  the  District 


Court  under  the  Code  of  1851  over  the  subject  matter  of  the  foreclosure  of 
tax  deeds,  does  not  require  to  be  shown  of  record,  to  give  its  judgment 
validity,  when  assailed  in  a  collater^  proceeding. 

Ajppml  from  Des  Moines  District  Court. 

Tuesday,  October  20. 

This  is  a  proceeding  in  equity  under  Revision  of  1860,  Sec 
3602,  by  the  plaintiff,  who  is  in  possession  of  real  estate — lots 
4  and  5,  of  block  21,  of  Barrett's  addition  to  Burlington,  to 
qaiet  his  title  tliereto.  The  plaintiff  avers  that  he  is  the 
absolute  owner  of  the  fee  simple  title  to  said  real  estate,  is  in 
possession  thereof,  and  that  the  defendant  sets  up  a  claim 
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thereto  under  the  decree  of  the  Des  Moines  District  Court, 
rendered  Nov.  13,  1855,  wherein  "  J.  W.  Barlow  was  plaintiff, 
and  lots  1,  11,  12,  15  and  19,  in  block  962  and  other  lots  in  the 
city  of  Burlington,  and  the  unknown  owners  of  the  same, 
were  defendants;"  that  said  suit  was  brought  ta  foreclose  the 
equity  of  redemption  on  account  of  delinquent  taxes;  that  the 
decree  of  foreclosure  is  void,  setting  out  the  facts  relied  upon 
to  show  it  void. 

The  defendant  denied  the  plaintiff's  claim  and  title,  and 
averred  his  ownership  in  fee  of  the  property;  that  he  pur- 
chased the  same  at  a  tax  sale,  received  a  treasurer's  deed 
therefor;  that  the  decree  was  regularly  obtained  and  is  valid 
and  not  void;  that  he  had  been  in  the  actual  possession  of 
said  property  since  1853,  and  that  he  pleaded  and  relied  upon 
the  statute  of  limitations.  The  decree,  after  being  entitled  as 
above  set  out  in  the  petition,  is  as  follows:  "This  cause  came 
on  to  be  heard  on  the  petition  and  evidence,  exhibits,  etc.,  of 
the  petitioner,  and  the  court  being  fully  advised  in  the  prem- 
ises, do  find  that%the  proper  notices  had  been  given;  that  the 
equity  of  the  legal  title  to  the  said  property  is  in  the  peti- 
tioner. That  the  said  several  matters  and  things  set  forth  in 
said  petition  are  true.  That  the  said  property  has  been  regu- 
larly and  legally  listed,  taxed,  advertised  and  sold  by  the  proper 
and  lawful  authorities  for  the  taxes  and  charges  due  thereon, 
and  that  in  pursuance  thereof  said  deeds  were  executed  and 
delivered  according  to  law,  and  that  all  the  requisites  and  pro- 
visions of  the  law,  *****  etc.",  setting  out  all  the 
facts  at  length,  and  barring  all  equity  of  redemption,  and 
vesting  the  absolute  title  in  Barlow,  the  plaintiff  therein. 

Upon  these  issues  the  cause  was  tried  to  a  referee,  who 
found  and  reported  for  plaintiff*.  Upon  exceptions  to  the 
report,  the  court  retried  the  cause  on  the  evidence  and  ren- 
dered a  judgment  quieting  the  title  in  the  defendant.  The 
plaintiff  appeals. 

Newman  <k  Blaks^  and  Powers  i&  AntrohvSj  for  appellant. 
Hall  <&  Baldmriy  for  appellees. 
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Cole,  J. — The  first  question  presented  is  as  to  the  validity 
of  the  judgment  of  foreclosure.  If  that  is  valid,  the  plaintiff 
1  juBXBDio-  has  no  title,  for  all  his  title  and  interest  was 
n^nl'  "  ^'  barred  and  cut  off  by  the  decree.  By  reason  of 
the  loss  or  destruction  of  ^11  the  papers  in  the  tax  title  fore- 
closure case,  or  other  reason,  there  are  no  papers  or  records 
connected  with  that  case,  introduced  or  offered  in  evidence  in 
this,  save  only  the  decree  itself,  the  material  parts  of  which 
are  set  out  in  the  statement  preceding  this  opinion.  What  is 
the  effect  of  that  judgment  or  decree  of  foreclosure  so  ren- 
dered by  the  District  Court  on  Nov.  13,  1855,  when  it  is 
neither  supported  or  contradicted  by  any  testimony  whatever? 
This  question  may  be  satisfactorily  answered  by  quoting  the 
language  of  a  former  opinion  of  this  court,  in  the  case  of 
BoJcer  et  aL  v.  Chapline  et  al,^  12  Iowa,  204:  "  The  court 
rendering  the  judgment  was  one  of  general  jurisdiction.  As 
Buch,  a  want  of  authority  to  act  will  not  be  presumed.  Nor,  to 
affirmatively  establish  its  jurisdiction,  is  it  necessary  that  the 
facta,  evidence  or  circumstances  conferring  it  should  be  set 
oat  in  the  record.  And  should  the  record  disclose  nothing, 
jurisdiction  over  the  person,  as  well  as  the  subject  matter,  will 
always  be  presumed,  when  the  validity  of  the  judgment  is 
questioned  collaterally."  See  the  authorities  there  cited  on 
page  206. 

This,  it  seems  to  us,  is  the  end  of  the  case,  unless  we  over- 
rule that  decision.  But  this  we  cannot  do,  for  it  has  the  sup- 
port of  well  recognized  elementary  principles,  as  well  as  of 
the  almo3t  unbroken  current  of  the  authorities.  There  are, 
however,  two  incidental  questions  made,  which  should  receive 
attention.     First,  it  is  claimed  that  in  the  matter  of  the  fore- 

2. :  — :  closure  of  the  tax  deed,  the  District  Court,  though 

conclusive-  ^  i    .      .    i.     .  . 

nessoc.  a  court  01  general  jurisdiction,  was  acting  out- 

side  of  its  common  law  or  general  jurisdiction,  and  exercising 
special  statutory  powers,  and  hence  the  facts  showing  its 
jurisdiction  should  appear  of  record  in  order  to  give  its  judg- 
ment any  validity.  Without  here  controverting  the  correct- 
ness of  the  claim,  as  applied  to  a  case  within  its  principle,  we 
are  clear  it  does  not  apply  to  this  c^e.    Here  the  jurisdic- 
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tion  conferred  upon  the  District  Court  was  not  special,  but  its 
general  jurisdiction  was  extended  over  the  subject  matter  of 
the  foreclosure  of  tax  deeds,  and  was  to  be  exercised  in  the 
same  manner  and  with  the  same  effect  upon  that  subject  mat- 
ter as  upon  all  others.  It  was  not,  therefore,  a  special,  a  sum- 
mary, or  a  statutory  jurisdiction,  in  the  sense  of  those  terms 
as  used  when  applied  to  the  class  of  cases  upon  which  the  claim 
of  plaintiff's  counsel  in  this  regard,  is  based.  But  further  than 
this,  the  statute  itself  conferring  the  jurisdiction  over  the 
matter  of  foreclosing  tax  deeds,  says:  "The  court  shall 
have  jurisdiction  of  such  actions  as  in  chancery,  and  the 
decree  therein  shall  be  conclusive  in  the  same  degree  as  in 
other  actions."  Code  of  1851,  Sec.  508.  See,  also,  Gaylo)rd 
V.  Scharff^  6  Iowa,  179.  It  is  a  judicial  proceeding,  both 
valid  and  constitutional. 

Second,  the  plaintiff  introduced,  as  a  witness,  the  attorney 
who  brought  this  suit,  and  he  testified  that  before  bringing 
this  action  he  examined  carefully  in  the  clerk's  office,  and 
found  the  papers  in  the  foreclosure  suit,  and  there  was  no 
notice  with  said  papers,  except  one,  that  he  could  find,  and 
that  was  by  publication,  and  was  the  same  as  the  caption  of 
the  decree  as  shown  in  this  case.  This,  without  more,  it  seems 
to  us,  is  not  sufficient  to  overturn  the  presumptions  in  favor 
of  the  decree. 

The  decree  being  valid  vests  the  title  in  the  defendant,  and 
renders  the  determination  of  the  question  of  possession  unnec- 
essary. 

^lFFIBMED* 
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•Tallant  v..The  City  of  Buelixgton.  •iioijil 

39    648 

1.  Mnnioipal  Corporations:    nfPBOTEMENT  of  btbsbts.    Chapter  lULJ^ 

45,  Laws  of  the  Fourteenth  General  Assembly  (Sec.  466  of  the  Code),  '  39  54SA 

does  not  empower  a  city  council  to  pass  an  ordinance  for  the  construction  ,       *^ , 

of  a  sidewalk  and  for  the  levyinfjf  of  a  tax  upon  abutting*  property  to  ]^    ^ 

pay  the  cost  of  the  same,  unless  a  petition  therefor  is  presented  to  the  --' 

council,  signed  by  a  nu^'ority  of  the  resident  owners  of  the  property 
abutting  the  street  to  be  improved;  without  such  petition,  the  improTO- 
ment  cannot  be  ordered  or  the  tax  levied  by  a  vote  of  three-fourths  of 
the  members  of  the  council. 

2. :    estoppel:    injunction.    That  an  owner  of  abutting  property 

.  failed  to  ei^'oin  the  prosecution  of  an  improvement  upon  a  street,  which 
was  illegally  ordered  by  the  the  city  council,  and  paid  an  assessment  for 
the  same  under  protest,  does  not  estop  him  after  the  completion  of  the 
work,  to  ask  an  ii]junction  against  the  collection  of  a  subsequent  and 
further  assessment  for  the  same  work. 


8.  .  WHEN  A  TAX  MAY  BE  REOOTEBED.  Under  an  ordinance  sub- 
jecting a  city  to  the  liabilities  imposed  upon  counties  by  Sec.  762  of  the 
Revision,  an  action  against  the  city  will  lie  for  the  recovery  of  an  illegal 
or  erroneous  tax,  paid  under  protest. 

Appeal  from  Dea  Moines  District  Court. 

Tuesday,  Ootobeb  20. 

The  plaintiff  saes  for  the  reoov^ery  of  an  asBeesment  of 
$117.75,  ordered  by  the  City  Council  of  the  city  of  Burling- 
ton upon  lot  911  owned  by  plaintiff,  for  macadamizing  and 
curbing  streets,  whicfi  sum  plaintiff  paid  under  protest.  Plain- 
tiff  also  seeks  to  enjoin  the  collection  of  an  assessment  of 
$206.08,  made  on  said  lot  on  the  23d  day  of  June,  1873,  for 
the  same  purpose. 

The  court  enjoined  the  collection  of  the  last  named  tax,  and 
rendered  judgment  in  favor  of  plaintiff  for  the  amount  of  the 
first  and  interest.  Defendant  appeals.  The  facts  are  stated 
in  the  opinion. 

A.  jET.  Stutsman^  for  appellant. 

Hall  (&  Baldwin^  for  appellee. 
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Day,  J. — I.  Chapter  65,  Laws  of  the  Thirteenth  General 
Assembly,  provides  that  the  city  council  or  trustees  of  any 
incorporated  city  or  town  are  empowered  to  provide  an  ordi- 
nance for  the  grading,  paving  or  macadamizing  of  any  street, 
avenue  or  alley,  and  for  the  construction  and  repair  of  gutters 
and  sewers,  and  to  provide  by  ordinance  for  the  levy  of  a 
special  tax  upon  the  lots  or  parcels  of  ground  fronting  the 
improvement,  to  pay  for  the  same. 

Section  1,  of  Ordinance  No.  27,  is  as  follows:  "  That  when- 
ever the  city  council  shall  be  satisfied  that  it  is  necessary  or 
expedient  to  improve,  by  excavating,  filling,  paving,  macad- 
amizing or  repairing,  curbing  or  guttering,  or  by  any  other 
mode  of  improving  any  street,  lane,  avenue,  alley,  inchidiilg 
sidewalk,  wharf,  market  place,  or  other  public  place  or  high- 
way, or  any  part  thereof,  within  the  corporate  limits  of  said 
city;  or  to  repair  or  renew  the  same,  it  having  been  improved 
by  the  same  or  other  mode  of  improvement,  it  shall  be  lawful 
for  the  city  council,  by  resolution  describing  the  street,  avenue, 
lane,  or  other  place  to  be  improved,  and  the  character  of  the 
improvement,  to  order  and  direct  such  improvement,  and 
require  the  cost  and  expense  thereof  to  be  levied  and  assessed 
as  a  special  tax  upon  the  lots,  parcels  of  ground,  or  any  part 
of  either,  fronting  upon  or  lying  along  the  street,  avenue  or 
lane  to  be  improved,  which  said  resolution  shall  be  published 
at  least  once,  with  the  other  council  proceedings,  or  otherwise, 
in  some  paper  printed  in  said  city,  and  all  persons  shall  take 
notice  thereof  and  make  objection,  if  they  have  any,  in  writ- 
ing, within  seven  days  from  the  adoption  thereof;  and  no 
objection  to  the  validity  of  said  resolution,  or  the  right  of 
said  city  to  make  said  improvement  and  said  levy,  shall  ever 
be  made,  unless  the  same  shall  have  first  been  filed  with  the 
recorder  of  said  city,  at  or  before  the  next  regular  meeting  of 
the  council  held  after  the  adoption  of  said  resolution." 

About  August  21st,  1871,  the  council  ordered  a  portion  of 
Locust  street  to  be  improved.  The  contract  was  let,  and  a 
portion  of  the  contemplated  work  was  completed,  when  the 
collection  of  the  assessments  made  under  said  proceeding  was 
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perpetually  enjoined  upon  the  petition  of  plaintiff  and  one^ 
Cook. 

Pending  this  appeal  Chapter  45  of  the  Fourteenth  Genenvl 
Assembly  was  passed,  repealing  Chapter  65  of  the  Thirteentli 
General  Assembly,  and  all  other  provisions,  wliether  getieml 
or  special,  whereby  a  city  or  town  is  authorized  to  levy  specinl 
taxes  for  the  improvement  of  streets.  Section  two  of  this 
chapter  is  as  follows: 

"  That  the  city  council  or  trustees  of  any  such  incorjiorftted 
city  or  town  are  hereby  empowered  and  authorized  to  provide, 
by  ordinance  for  the  constructing  of  the  sidewalks,  tV>r  the: 
curbing,  paving,  graveling,  or  macadamizing  of  any  street, . 
avenue,  or  alley,  or  any  part  of  either  of  the  same,  and  for  the 
construction  of  gutters.     And  that  such  city  council  or  trus* 
tees  shall  have  full  power  and  authority  to  provide  by  ordi-' 
nance  for  the  levy  of  special  tax  upon  the  lots  or  parcels  of 
ground,  or  any  part  of  either  of  the  same,  fronting  upon  or- 
lying  along  the  street,  avenue,  or   alley,  which   is   to    l>e 
improved,  or  is  improved,  under  the  powers  conferred  by  this 
section,  for  the  purpose  of  defraying  the  cost  thereof:  Pro- 
vided^ that  no  permanent  sidewalk-  shall  be  laid,  no  paviijof^, 
curbing,  graveling,  or  macadamizing  of  any  street,  avenue, 
alley,  or  construction  of  gutters  shall  be  ordered  to  be  made, 
until  such  city  council  or  trustees   shall  have  j^resented  to 
them  a  written  petition,  signed  by  a  number  of  the  owners  of* 
property  abutting  or  lying  along  the  contemplRted  improve- 
ment, equal  to  a  majority  of  the  resident  owners  of  such 
property  lying  along  the   contemplated   impruvenient,  and 
subject  to  assessment  for  the  cost  thereof,  except  when  the; 
same  shall  have  been  ordered  to  be  done  by  not  less  than 
three-fourths  of  the  whole  number  of  members  composing. 
such  city  council  or  trustees  of  any  such  incorporated  city. 
or  town." 

Under  this  statute  the  city  passed  an  ordinance  as  follows: 

"  Secjtion  2.     Whenever  a  petition,  purporting  to  be  signed* 
by  a  majority  of  the  resident  owners  of  property  abutting  the 
portion  of  any  street,  avenue,  or  alley,  thereby  aiiked  to  be 
paved,  guttered,  curbed,  graveled,  or  macadamized,  or  for  the  . 
Vol.  xxxlx. — 35 
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construction  of  a  sidewalk  tliereon,  shall  be  presented  to  the 
council,  praying  tot  such  improvement,  the  same  shall  be 
referred  to  the  city  ^recorder,  to  report  whether  the  same  is 
signed  by  a  majority  of  the  resident  owners  of  property  abut- 
ting the  proposed  improvement.  If  he  shall  report  that  such 
majority  have  signed  such  petition,  then  the  council  may 
order  said  improvement  to  be  made,  and  the  actual  costs 
thereof,  (except  the  street  crossings),  to  be  assessed  to  the  real 
property  abutting  on  the  portion  of  the  street,  arenue,  or 
alley  sought  to  be  improved.  If  he  shall  report  that  such 
majority  has  not  signed  the  petition,  the  said  improvement 
shall  not  be  made  at  the  expense  of  the  adjoining  property, 
unless  the  same  is  ordered  to  be  done  by  an  affirmative  vote 
of  not  less  than  three-fourths  of  the  whole  nmriber  of  members 
^composing  such  council." 

Thereupon,  on  the  11th  day  of  November,  1872,  the  coun- 
cil, by  a  unanimous  vote  of  all  present,  one  being  absent, 
adopted  the  following  resolution: 

"  Whereas,  It  is  expedient  and  necessary  to  improve  Locust 
street  from  Main  to  Eighth  street,  by  curbing,  guttering  and 
macadamizing  the  same;  therefore  be  it 

'^  Resolved^  That  said  street  be  macadamized,  curbed  and 
guttered  from  Main  to  Eighth  streets,  and  that  the  costs 
thereof  be  assessed  to  the  real  estate  abutting  upon  said  part 
of  said  Locust  street,  as  provided  by  law  and  the  ordinances  of 
said  city,  and  that  the  internal  improvement  committee  be, 
and  they  are  hereby  authorized  to  advertise  for  bids  for  said 
improvement,  which  bids  shall  be  presented  at  the  next  meet- 
ing of  the  city  council." 

Ko  petition  signed  by  the  resident  owners  of  property 
abutting  the  improvement,  asking  that  the  improvement  be 
made,  was  presented  to  the  council,  preliminary  to  the  passage 
of  this  resolution.  Under  this  resolution  contracts  were  let, 
the  work  was  completed,  and  the  assessments  in  question  wa^ 
imposed. 

It  will  be  observed  that  Section  2,  Chapter  45,  of  the  Four- 
teenth General  Assembly,  empowers  the  city  council  to  pass 
an  ordinance  for  the  constructing  ot*  sidewalks,  etc    Subject  to 
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the  proviso  or  instrnction  that  such  improvement  shall  not 
1.  MimicTPAL  ^  ordered  until  a  petition  signed  by  a  number  of 
iSpro^ement  *^®  owners  of  property  abutting  the  comtem plated 
of  streets.  improvement,  equal  to  a  majority  of  the  resident 
owners  of  such  property,  shall  be  presented  to  them,  unless 
the  improvement  shall  be  ordered  by  not  less  that  three- fourths 
the  whole  number  of  members  composing  the  city  council.  In 
other  words,  the  council  may  by  ordinance  provide  for  such 
improvement,  first,  when  the  petition  above  named  is  filed; 
second,  withont  such  petition,  provided  it  is  authorized  by 
three-fourths  the  whole  number  of  councilmen.  This  is  the 
authority  conferred  upon  the  council  by  the  act  in  question, 
which  constitutes  an  amendment  to  the  charter  of  the  city. 
To  what  extent  has  this  power  been  exercised  ?  From  an  exam- 
ination of  the  ordinance  in  question,  it  will  be  seen  that  if 
makes  no  provision  for  ordering  such  improvement  without 
the  petition  above  named.  For  some  cause  the  council  saw 
fit  not  to  exercise  in  full  the  powers  which  might  have  been 
exercised,  under  this  amendment  of  the  charter.  The  ordin- 
ance provides  for  the  action  of  the  council,  only  when  a  peti- 
tion purporting  to  be  signed  by  a  majority  of  the  resident 
property  owners  abutting  the  improvement,  shall  be  presented 
to  item  praying  for  the  improvement  Such  petition  shall 
then  be  referred  to  the  City  Recorder.  If  he  reports  that  such 
mq'ority  have  signed  the  petition,  the  council  may,  by  a 
bare  majority  vote,  order  the  improvement.  If  he  reports 
that  such  majority  haa  not  signed  the  petition,  then  such 
improvement  shall  not  be  made  at  the  expense  of  adjoining 
property,  unless  it  is  ordered  by  a  vote  of  not  less  than  three- 
fourths  of  the  whole  number  of  members  composing  the  coun- 
cil. This  is  the  course  which  the  city  has  prescribed,  and  by 
this  provision  the  validity  of  its  acts  must  be  determined.  It 
follows,  that  the  requisite  petition  not  having  I>een  presented, 
there  was  no  authority  to  order  this  improvement  at  the  expense 
of  the  adjoining  property  owners,  and  that  the  assessments  in 
question  are  invalid. 

It  is  claimed,  however,  that  under  section  one,  of  ordinance 
iiumber  twenty-seven,  above  set  out,  the  objection  to  the  valid- 
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itj  of  the  proceeding  must  be  made  in  writing,  and  filed  with 
the  recorder  within  seven  days,  or  it  is  waived.  A  careful 
examination  of  this  section  will  show  that  its  application  is 
but  special.  It  does  not  prescribe  the  coarse  to  be  pursued 
respecting  any  resolution,  or  all  resolutions  that  may  be  passed 
regarding  the  improvement  of  streets.  It  applies  only  to 
such  resolution  as  is  authorized  by  that  section.  This  is  appar- 
ent from  the  language  employed.  It  shall  be  lawful  for  the 
city  council  by  resolution  to  order  and  direct  such  improve- 
ment, which  said  resolution  shall  be  published  at  least  once, 
and  no  objections  to  the  validity  of  said  resolution  shall  be 
made  unless  filed  with  the  recorder,  at  or  before  the  next  regu- 
lar meeting.  The  resolution  in  question  was  not  adopted 
under,  nor  in  the  manner  prescribed  by  this  ordinance,  and  it 
does  not  fall  under  its  provisions  in  this  particular. 

It  is  further  claimed  that  plaintiflF  is  equitably  estopped, 
.because  she  permitted  the  work  to  be  completed  before  she 

8. :  68-     commenced  this  action.    The  evidence  shows  that 

Junction.  .  she  enjoined  the  collection  of  assessments  under 
the  first  contract.  That  by  her  agent  she  protested  against  the 
work  being  done,  and  presented  a  remonstrance  against  it  to 
the  city  council,  and  spoke  to  the  mayor  about  it,  who  said 
they  were  doing  the  work  under  a  different  arrangement.  That 
plaintiff's  husband,  who  was  her  agent,  repeatedly  remonstrated 
after  that,  and  told  them  he  should  never  pay  anything  unless 
made  to  do  it  by  law,  and  that  one  assessment  was  paid  under 
protest,  to  avoid  being  annoyed  and  reported  as  a  delinquent, 
and  that  the  council  were  informed  an  eflbrt  would  be  made 
to  recover  it.  PlaintiflF  did  all  that  she  was  required  to  do. 
Having  protested  and  remonstrated,  she  was  not  obliged  to 
enjoin  the  prosecution  of  the  work.  She  might  well  leave  the 
city  to  proceed  with  the  improvement,  and  to  provide  in  some 
other  manner  the  means,  of  paying  for  it.  The  collection  of 
the  assessment  of  $206.08  was  properly  enjoined. 

II.    Section  24,  ordinance  number  32,  of  the  Revised  Ordi- 
nances of  the  City  of  Burlington,  is  a  copy  of  section  762  of 

^ . .  the  Bevision,  with  such  changes  only  as  are  neces- 

Sy"b*r6^  sary  to  adapt  the  provision  to  a  city  form  of  govr 
cotered.        emment    In  Zauman  v.  The  County  of  Des 
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Moi/nes^  29  Iowa,  310,  it  was  held  that  this  section  authorizes 
the  recovery  from  a  county  of  an  illegal  or  erroneous  tax,  which 
has  been  paid.  The  ordinance  above  named  subjects  the  city  of 
Burlington  to  the  same  liabilities  as  Sec.  762  of  the  Revision, 
imposes  upon  counties.  The  tax  in  question  was  imposed 
without  authority,  and  was  paid  under  protest.  It  may  there- 
fore be  recovered  under  the  section  of  the  ordinance  above 
referred  to.  It  is  claimed,  however,  that  the  tax  was  not 
received  by  the  city  tor  its  own  use,  but  for  the  use  of  the 
contractors.  It  is  true  the  contractors  were  entitled  to  the  tax 
when  it  was  cbllected,  but  they  were  entitled  to  it  only  because 
of  their  contract  with  the  city.  The  city  did  not  act  as  the 
mere  agent  or  instrument  to  assess  and  collect  money  for  the 
benefit  of  the  State,  or  other  public  corporation  or  person. 
Tlie  city  assessed  this  tax  for  the  purpose  of  procuring  an 
advantage  to  itself,  through  the  proposed  improvement,  and 
the  money  was  collected  for  its  own  use,  although  it  was  to  be 
paid  to  the  persons  making  the  improvement  In  view  of  the 
ordinance  in  question,  there  was  no  error  in  rendering  judg- 
ment for  plaintiff  for  the  amount  paid. 

Affibmed. 


Johnson  et  al.  y.  Smitbl 


1.  Usury :  mortoaoe  :  contract.    By  the  terms  of  an  affreement  between 

the  parties,  S.  loaiied  money  at  the  rate  of  twenty-five  per  cent,  interest, 
and  ten  per  cent,  upon  the  principal  and  interest  to  J.,  who  executed  a 
note  and  mortgage  therefor  to  a  third  party,  by  whom  the  note  and 
mortgage  were  assigned  to  S.  without  consideration:  Held,  that  the 
contract  was  usurious  and  could  not  be  sustained. 

2.  Mortgage :  when  a  deed  is.    A  deed  absolute  in  form,  which  is  exe- 

cuted to  secure  a  loan,  will  be  treated  as  a  mortgage. 

Appeal  from  Ma/rahall  District  Court. 

Tuesday,  October  20. 

This  is  a  suit  in  equity  brought  by  the  plaintiffs  to  have  an 
absolute  deed  of  certain  laud  adjudged  to  be  a  mortgage,  and 
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to  redeem  therefrom.  Trial  by  the  court;  judgment  for 
defendant,  dismissing  plaintiffs'  petition,  from  which  the; 
appeal. 

Brovm  db  Sears  and  ft  Z.  Birrfordy  for  appellants. 

Henderson  c&  Merriman^  for  appellee. 

Miller,  Ch.  J. — The  plaintiffs,  in  their  petition,  allege  that 
on  the  16th  day  of  September,  1869,  they  were  the  absolute 
owners  of  a  certain  farm  of  80  acres  in  Grundy  county,  on 
which  was  a  mortgage  for  $346.39,  made  to  one  J.  Frank 
Meeker,  January  25th,  1869,  bearing  ten  per  cent,  interest,  and 
maturing  October  25th,  1869;  that  at  the  date  first  named  they 
applied  to  the  defendant  to  borrow  money  for  the  purpose  of 
paying  said  mortgage,  which  he  promised  to  let  them  have  at 
the  rate  of  twenty-five  per  cent,  per  annum  interest,  and  ten 
per  cent,  on  the  amount  thereof,  and  directed  them,  in  order 
to  avoid  usury,  to  have  the  mortgage  nude  to  secure  a  note 
of  five  hundred  and  seventeen  dollars  and  fifty  cents,  drawing 
ten  per  cent,  per  annum  interest,  payable  October  1st,  1870, 
to  some  friend  of  the  plaintiffs  who  should  indorse  the  same 
to  the  defendant,  whereupon  he  would  pay  the  plaintiffs  the 
sum  of  four  hundred  and  forty-five  dollars  therefor;  that  in 
pursuance  of  such  direction  from  the  defendant,  plaintiffs  did 
execute  and  deliver  to  one  Sylvester  Jones  a  mortgage  on  their 
land  for  said  sum  of  five  hundred  and  seventeen  dollars  and 
fifty  cents,  and  a  note  for  Uiat  amount  to  said  Jones  or  bearer, 
which  were,  on  the  same  day,  assigned  by  said  Jones  to  the 
defendant;  that  said  Jones  gave  no  consideration  whatever  for 
said  note  and  mortgage,  which  defendant  well  knew;  that  the 
same  were  so  made  at  the  suggestion  of  defendant  to  cover  up 
usury  therein;  that  said  defendant  paid  no  consideration  to 
Jones  for  said  note  and  mortgage,  but  loaned  to  plaintiff,  J. 
D.  Johnson,  the  sum  of  four  hundred  and  forty-five  dollars, 
whereby  said  plaintiff  agreed  to  pay  the  defendant  the  sum  of 
one  hundred  and  seventy-two  dollars  and  fifty  cents  for  the 
use  of  the  sum  loaned  by  defendant  to  plaintiff,  from  the  16tli 
day  of  September,  1869,  until  the  1st  day  of  October,  1870^ 
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being  more  than  lawful  interest  thereon,  and  was  so  done  to 
avoid  the.  statute  against  usury. 

It  is  further  alleged  that  on  the  5th  day  of  November,  1870,. 
plaintiffs  being  desirous  of  having  further  time  on  said  loan, 
it  was  further  agreed  that  the  defendant  would  forbear  and 
give  day  of  payment  on  the  sum  purporting  to  be  due  on  said 
note  and  mortgage,  being  the  sum  of  $574.28,  including  the 
usurious  interest  incorporated  therein,  and  ten  per  cent  on  the 
whole  sum  for  ten  months  and  twenty-five  days,  and  up  to 
October  1, 1871 ;  and  for  the  forbearance  and  giving  day  of  pay- 
ment thereon  the  plaintiffs  should  pay  to  the  defendant  the  sum 
of  one  hundred  and  twenty -five  dollars  and  seventy-two  cents, 
and  to  secure  the  payment  thereof  plaintiffi  were  to  convey 
the  mortgaged  premises  to  the  defendant,  who  was  to  execute 
to  the  plaintiffs  an  agreement  in  the  nature  'of  a  lease  ot*  the 
premises,  by  the  terms  of  which  plaintiffs  were  to  pay  the 
defendant  seventy-five  dollars  rent  for  said  premises,  and  the 
further  sum  of  $629.00  on  the  first  day  of  October,  1871,  and 
thereupon  the  defendant  was  to  reconvey  the  land  to  plaintiffs; 
that  said  agreement  was  carried  into  effect  by  plaintiffs  mak- 
ing to  defendant  a  deed  for  said  lands  and  the  making  of  the 
lease  by  the  defendant  in  pursuance  with  said  corrupt  and 
unlawful  agreement.  It  is  alleged  that  said  deed  was  intended 
to  secure  the  repayment  of  the  said  usurious  loan,  and  is  in 
equity  a  mortgage;  that  the  premises  at  the  time  said  deed 
was  executed  and  delivered  were  of  the  value  of  $1,600;  that 
the  plaintiffs  have  since  that  time  made  valuable  improve- 
ments; that  plaintiffs  have  tendered  to  defendant  the  sum  of 
$450,  in  full  of  the  money  loaned  and  all  costs  of  making  and 
recording  of  mortgage,  deed  and  lease,  and  bring  the  money 
into  court  ready  to  be  paid  to  defendant  upon  a  re-conveyance 
of  the  land;  that  he  has  refused  to  re-convey  on  request  They 
ask  that  the  mortgage,  deed  and  lease  all  be  declared  usurious; 
that  the  deed  be  held  to  be  a  mortgage,  and  the  defendant 
required  to  convey  to  plaintiffs  upon  payment  of  the  sum 
found  due,  and  for  general  relief. 

Defendant  admits  plaintiffs'  original  ownership  of  the  land, 
but  denies  all  of  the  allegations  of  the  petition  in  i*espect  to 
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the  alleged  usarious  transactions;  denies  that  he  ever  loaned 
plaintiffs  any  money;  alleges  that  he  purchased  the  note  and 
mortgage  from  Jones  and  paid  him  therefor;  that  he  retained 
said  security  until  about  the  time  of  the  maturity  of  the  same^ 
at  which  time  said  John  D.  Johnson  being  unable  to  pay  the 
same,  it  was  agreed  between  him  and  the  defendant,  that,  in 
consideration  that  the  defendant  would  forbear  the  foreclosure 
of  the  mortgage  and  not  put  plaintiffs  to  the  expense  of  a  suit 
to  foreclose  the  same,  and  defendant  would  rent  said  prem- 
ises to  said  Johnson  at  the  rent  of  $75.00  per  annum  during 
the  time  of  the  lease,  and  that  defendant  would  sell  said 
premises  at  any  time  before  October  10,  1871,  at  the  agreed 
price  of  $629.00;  that  defendant  would  relinquish  the  attor- 
ney's fees  provided  for  in  the  mortgage,  and  release  the  said 
Jones  from  his  guaranty  of  the  payment  of  the  note,  and 
would  purchase  from  plaintiffs  the  mortgaged  premises  at  the 
sum  of  $572.00  and  incur  the  expenses  of  conveying  and  per- 
fecting the  title;  that,  in  pursuance  of  such  agreement,  defend- 
ant did  purchase  said  premises  and  received  the  plaintiffs' 
warranty  deed  therefor;  that  plaintiffs  occupied  the  premises 
under  the  lease  from  defendant,  but  did  not  elect  to  purchase 
the  same  according  to  the  terms  of  said  lease,  but  failed  so  to 
do.  He  alleges  that  the  deed  was  intended  to  be  absolute,  and 
that  the  plaintiffs  have  no  interest  whatever  in  the  land. 
.  The  court  below  rendered  a  decree  for  the  defendant,  dis- 
missing plaintiffs'  petition  with  costs. 

We  have  given  the  evidence  a  careful  examination,  and  have 
duly  considered  the  argument  of  counsel,  and  are  well  satisfied 
that  the  allegations  of  the  plaintiff's  petition  are  substantially 
sustained.  While  there  is  some  conflict  in  the  testimony,  it 
very  clearly  preponderates  in  favor  of  the  plaintiffs.  The  cir- 
cumstances of  the  case,  about  which  there  is  no  conflict,  cor- 
roborate the  testimony  of  the  plaintiffs,  and  of  their  witness, 
very  satisfactorily.  The  foot-prints  of  the  usurer  are  very 
clearly  visible  through  the  whole  of  the  transactions,  and  the 
guises  by  which  it  was  intended  to  hide  from  view  their  real 
nature,  are  easily  penetrated.  It  is  not  our  intention  to  go 
into  a  discussion  of  the  evidence,  but  simply  to  state  our 
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concluBioDS,  which  are  that  the  first  transaction  between  tlie 
plaintiff  and  defendant  in  respect  to  the  note  and  mortgage 
made  by  plaintiffs  to  Jones,  and  by  him  assigned  to  Suiith^ 
was  a  loan  by  the  latter  to  the  plaintiffs  of  $445,  upon  an 
nsnrions  rate  of  interest,  and  that  the  execution  of  the  deed  of 
the  premises  to  defendant  by  plaintiffs,  and  of  the  lease  to 
them  by  defendant,  was  no  more  nor  less  than  a  renewal  of  the 
first  loan,  and  a  further  giving  day  of  payment  thereof  upon 
an  agreement  to  pay  unlawful  interest,  and  must  therefore  be 
treated  as  a  mortgage.  The  plaintiffs  are  entitled  to  a  decree 
for  a  reconveyance  of  the  land  by  the  defendant  upon  the 
payment  of  the  money  which  they  have  tendered,  and  by  their 
pleading,  offer  to  pay,  together  with  all  the  costs  of  the 
action.  A  judgment  will  also  be  rendered  in  favor  of  the 
school  fund  for  ten  per  centum  per  annum  on  the  actual  sum 
loaned. 

The  judgment  will  be  entered  in  this  court  if  either  party 
so  elect.  Otherwise  the  cause  will  be  remanded  to  the  court 
below  for  judgment  not  inconsistent  with  this  opinion. 

Kevebsed. 


Head  et  al.  v.  Howe  et  al. 

1.  Adminiatrator :  sale:  fraud.  A  statementof  the  facts  which  were 
held  insufficient  to  set  aside  an  administrator's  sale  on  the  ground  of 
fraud. 

2. :  DISCHARGE  OP:  burden  op  proop.    An  administrator  who  has 

been  discharged  by  a  court  of  competent  jurisdiction  is  presumed  ta 
have  received  only  proper  credits  upon  his  account  with  the  estatu,  and 
the  burden  of  proof  is  upon  the  party  asserting  the  contrary. 

8. :  8Ai*B  op  real  estate:  jurisdiction.    Notwithstanding  the 

petition  of  an  administrator  for  the  sale  of  real  estate  is  in  some  mate- 
rial respects  defective,  the  fact  does  not  authorise  the  sale  to  be  set  midQ 
on  the  ground  that  the  court  did  not,  by  such  petition,  acquire  jurisdit^tion. 

NOTICE  TO  HEIRS.    Under  Sec.  2376  of  the  Eevision, 


the  publication  of  a  notice  of  sale  for  two  weeks  in  a  weekly  newspaper, 
as  ordered  by  the  court,  was  held  to  be  sufficient 
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:  APPOiNTMEirT  of:  bpbcial  adminibtbatob.    That  one  was 

appointed  administrator  before  the  time  limited  for  the  application  of 
those  nearer  in  relationship,  but  was  continued  in  the  management  and 
settlement  of  the  estate,  does  not  constitute  him  a  special  administrafcor, 
and  a  sale  of  real  estate  by  him  cannot  therefore  be  disturbed  for  want 
of  jurisdiction. 

:  SAIiB  BT:    FUB0HA9B  OF  PBOPKXTT  BY  THE  ADMIKIST&ATOR. 


Where  property,  sold  at  an  administrator's  sale,  was  purchased  by  his 
attorney  and  his  brother,  and  he  afterwards  sold  the  same  and  derived 
benefit  from  the  profits  of  the  transaction,  equity  will  set  aside  the  sale 
if  the  property  remains  in  the  hands  of  the  original  purchasers. 

7. : : :  nniocKNT  pubchasbbs.    If  the  property  has 

passed  into  the  hands  of  ^bana  fide  purchaser  for  Yalue,  the  sale  will  be 
sustained,  and  the  administrator  charged  with  the  whole  suiii  which 
should  have  been  realized  therefrom.  • 

Appeal  from  Bldckhawk  District  Cowrt. 
Tuesday,  October  20. 

Plaintiffs,  heirs  of  Prescott  H.  Bead,  who  died  intestate  in 
Blackhawk  county,  on  the  Slst  day  of  August,  1859,  allege 
that  C.  K.  Howe  was,  on  the  5th  day  of  September,  1859, 
appointed  special  administrator;  that  he  took  possession  of  the 
personal  property  and  credits,  and  appropriated  the  same  to 
his  own  use,  amounting,  including  interest,  to  $16,000. 

That  he  fraudulently  eflTected  a  sale  of  the  real  estate, 
amounting  to  1443  83-100  acres;  and  that,  by  false  and  fraud- 
ulent reports  to  the  county  judge  of  said  county,  he  procured 
his  discharge  as  said  administrator. 

The  petition  prays  for  a  full  accounting  and  judgment  for 
the  amount  found  due  against  the  defendant,  C.  K.  Howe,  and 
his  sureties,  Oren  E.  Hardy  and  Myron  Smith,  and  that  the 
sales  of  the  real  estate  be  decreed  null  and  void. 

The  cause  was  tried  by  the  first  method  of  trying  equitable 
issues.  Judgment  was  rendered  against  C.  K.  Howe  for 
$16,248.61,  and  against  his  sureties  for  $16,000,  the  amount  o^ 
the  administrator's  bond,  and  the  sales  of  real  estate  were  set 
aside.    Defendants  appeal. 

JRoieSy  Allen  <&  Couchj  for  appellants. 

Ordwdy  cfe  Rusted^  for  appellees. 
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Day,  J. — I.  After  a  very  careful  examination  and  re-exam- 
ination of  the  entire  testimony  in  this  case,  we  feel  constrained 
1.  AD3inii.H.  to  hold  that  the  fi*aud  alleged  to  have  been  coin- 
iwuML  '  mitted  by  the  administrator,  in  effecting  a  settle- 
ment with  the  county  court,  has  not  been  fairly  established  by 
the  evidence.  On  the  21st  of  September,  1859,  the  defendant, 
C.  K.  Howe,  filed  in  the  county  court  of  Blackhawk  county, 
an  inventory  of  the  estate  of  the  decedent.  A  large  amount 
of  the  credits  included  in  this  inventory  were  owing  by 
persons  residing  in  Illinois.  Mary  Read,  who  had  been 
the  administratrix  of  Prescott  H.  Read,  in  the  State  of 
Illinois,  having  resigned,  the  defendant,  Howe,  was  upon 
his^  own  petition  appointed  administrator  de  bonis  non. 
On  the  28th  day  of  November,  1862,  he  filed  in  McHenry 
county,  Illinois,  an  inventory;  and  on  the  29th  day  of  January, 
18B3,  he  filed  an  additional  inventory.  It  is  conceded  tbit. 
the  property  embraced  in  both  these  inventories  was  included 
in  the  original  inventory  filed  in  Blackhawk  county.  In 
June,  1862,  he  paid  Mary  E.  Read  the  amount  of  two  judg- 
ments which  she  held  against  the  estate,  aggregating  $5,000. 

On  the  29th  day  of  January,  1863,  defendant,  Howe,  filed 
in  the  county  court  of  Blackhawk  county  a  report,  charging 
himself  with  amount  of  appraisement  bill,  error  in  inventory 
and  appraisement  and  interest  on  notes  transferred  to  Mrs. 
Read  to  pay  judgments  in  county  court  of  Illinois,  aggregating 
$14,423.91,  and  crediting  himsetf  with  the  two  inventories 
filed  in  Illinois,  amounting  to  $6,458.80,  and  with  amount 
paid  Mrs.  Read  on  judgment  against  the  estate,  $4,382.38,  and 
with  amount  of  above  interest  paid  Mrs.  Read,  $1,617.62. 

The  petition  alleges  that  this  and  the  other  reports  are  false 
and  fraudulent  in  tliis:  "  That  he  is  credited  with  full  amount 
of  inventories  filed  in  Illinois,  above  mentioned;  and  he  is 
also  credited  with  $4,382.38,  and  interest,  $1,617.62,  as  paid 
Mrs.  Mary  E.  Read  in  satisfaction  of  the  judgments  above 
referred  to,  while  in  fact  she  was  paid  with  part  of  the  same 
claims,  and  that  the  same  were  paid  in  part  with  the  interest 
due  on  said  claims,  and  she  received  no  pay  except  said  notes 
and  interest/' 
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The  ground  of  complaint  here  is  that  the  report  shows  that 
the  administrator  was  credited  with  the  entire  amount  of  the 
claims  inventoried  in  Illinois;  that  he  paid  Mrs.  Bead  with 
part  of  the  same  claims,  and  that  he  has  received  credit  in  his 
report  wiih  the  payments  made  Mrs.  Read,  thus  receiving 
double  credit  for  part  of  the  claims  inventoried  in  Illinois. 
It  is  urged  that,  inasmuch  as  the  report  is  fraudulent  in  this 
particular,  the  settlement  subsequently  made  with  the 
county  court,  and  the  discharge  of  the  administrator  and  his 
sureties,  must  be  set  aside,  and  that  the  administrator  must 
account  anew  for  the  disposition  made  of  the  entire  assets  of 
the  estate.  And  this  seems  to  have  been  the  view  taken  in 
the  court  below,  for  the  defendant  and  his  sureties  were  held 
liable  for  the  entire  inventory  and  appraisement. 

If  this  fact,  alleged  in  the  petition,  and  which  is  made  the 
principal  ground  of  complaint,  appeared  from  the  report,  or 
from  it  in  connection  with  the  other  evidence,  it  would  show 
conclusively  either  mistake  in  the  report,  or  fraud,  and  prob- 
ably, unexplained,  would  justify  the  conclusion  that  fraud  had 
been  perpetrated.  But  from  a  very  careful  examination  of 
the  various  inventories,  and  all  the  other  testimony,  we  are 
unable  to  find  that  this  allegation  of  the  petition  is  sustained. 

A  copy  of  the  settlement  between  defendant,  Howe,  and 
Mary  E.  Bead  was  produced,  showing  the  names  of  the  per- 
sons, claims  upon  whom  were  transferred  to  Mrs.  Bead  in 
satisfaction  of  her  judgments.  The  amounts  of  these  respec- 
tive claims  are  not  shown,  so  that  we  are  not  able  to  determine 
beyond  question,  to  what  inventories  all  belong. 

But  it  does  certainly  appear  that  the  greater  amount  of 
them  are  not  included  in  the  inventories  filed  in  Illinois, 
and  it  does  not  aflSrmatively  appear  that  any  of  them 
are  so  included.  We  are,  therefore,  fully  warranted  in  assert- 
ing that  the  evidence  does  not  show  that  Howe  has  received  a 
double  credit  on  account  of  some  of  the  claims  inventoried  in 
Illinois. 

We  discover  no  satisfactory  evidence  of  fraud  in  the  report 
The  petition  alleges  that  defendant  is  credited  with  $1,590.96 
for  worthless  notes,  without  any  specification  or  evidence  that 
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thej  are  worthless;  and  that  the  reports  contain  charges  for 
services  and  expenses  not  justly  chargeable  to  the  estate.  Of 
the  latter  charge  there  is  no  evidence  whatever. 

As  to  the  former,  it  is  to  be  borne  in  mind  that  the  report 
now  nnder  consideration  is  not  the  final  report.  The  final 
report  was  filed,  and  the  administrator  discharged  on  the  22d 
day  of  June,  1864.  This  report  cannot  now  be  found  on  file 
in  the  probate  court,  and  no  effort  to  prove  its  contents  has 
been  made.  The  i-ecord  shows,  however,  that  the  administra- 
tor was  examined  on  oath  as  to  his  claim,  and  that  the  court 
became  satisfied  that  his  account  was  just  and  reasonable. 

The  defendant  being  discharged  by  a  court  of  competent 
jurisdiction,  it  must  be  presumed,  in  the  present  state  of  the 

^ . .  record,  that  the  administrator  was  not  credited 

discbarge  of.  ^ji^j^  claims  as  worthless,  without  proper  proof  of 
the  fact,  and  the  burden  of  proof  is  upon  the  party  who  asserts 
the  contrary. 

It  may  be  that  the  report  contains  errors.  There  are  some 
things  in  it  which  we  cannot,  with  the  evidence  before  us, 
fully  explain.  For  instance,  the  judgments  in  favor  of  Mrs. 
Read  aggregated  $5000,  and  the  report  shows  a  payment  to 
her  of  claims,  including  interest,  amounting  to  $6000.  And 
yet  this  fact  may  have  been  fully  explained  at  the  final  settle- 
ment That  it  is  susceptible  of  reasonable  explanation,  we 
presume  no  one  will  deny.  Mrs.  Read  had  judgments  against 
the  estate.  She  took  in  discharge  of  them  notes  due  the  estate, 
as  the  evidence  shows,  at  her  own  risk  respecting  the  solvency 
of  the  makers.  It  is  not  unreasonable  to  suppose  that, 
exchanging  judgments  for  such  paper,  she  should  be  allowed 
the  paper  at  less  than  its  face.  In  fact,  the  evidence  shows 
afSrmatively  that  one  of  the  notes  was  transferred  at  a  dis- 
count. But  the  administrator  was  chargeable  with  the  face  of 
these  notes  and  interest,  and  if  he  transferred  them  in  settle- 
ment of  demands  against  the  estate,  it  is  clear  that  he  should 
be  credited  in  his  account  vnth  the  face  of  the  notes  and  inter- 
est, especially  as  he  charged  himself  with  the  interest  in  his 
report. 

Clearly  this  discrepancy  is  not  of  such  a  character  as  to 
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justify  U8  in  declaring  the  whole  report  fraudulent,  and  in  set- 
ting the  settlement  aside.  It  may  be  an  error  in  the  report. 
But  the  settlement  is  assailed  on  the  ground,-  not  of  mistake, 
but  of  fraud.  The  presumption  is  that,  whatever  may  be  the 
character  of  this  credit,  it  was  fully  explained  or  corrected 
before  the  administrator  was  discharged. 

It  is  urged  that  the  defendant  was  not  properly  credited 
with  the  inventories  filed  in  Illinois;  that  he  should  bav« 
collected  the  claims  due  there,  and  accounted  therefor  to  the 
probate  court  of  Blackhawk  county.  This  may  be  admitted. 
And  yet  it  does  not  follow  that  the  discharge  is  fraudulent. 
Inasmuch  as  he  has  not  settled  these  claims  in  this  state,  we 
suppose  he  may  be  required  to  do  so  in  Illinois.  We  think 
the  evidence  fails  to  show  a  fraudulent  discharge,  and  that  all 
the  inferences  drawn  from,  and  the  conclusions  based  upon,  the 
existence  of  such  fact,  are  erroneous. 

It  follows  that  the  court  erred  in  setting  aside  the  settle- 
ment, and  in  charging  the  defendant,  Howe,  and  his  sureties 
with  the  amount  of  the  appraisement. 

II.  We  come  now  to  the  consideration  of  the  questions 
respecting  the  real  estate.  The  report  of  the  administrator, 
filed  January  29,  1863,  showed  that  the  estate  was  indebted  to 
the  extent  of  $1943.68.  On  the  10th  day  of  February,  1863, 
the  administrator  filed  his  petition  for  an  order  for  the  sale  of 
real  estate,  the  material  portion  of  which  is  as  follows: 

"Tour  petitioner,  C.  K.  Howe,  the  administrator  of  the  estate 
of  P.  H.  Eead,  late  of  Blackhawk  county,  Iowa,  now  deceased, 
represents  that  he  did,  on  the  29th  day  of  January,  A.  D. 
1863,  file  in  this  oflSce  his  report,  stating  and  giving  a  full 
account  of  all  the  claims  existing  against  the  estate,  and  of 
the  disposition  made  of  the  personal  estate  of  said  deceased, 
and  said  petitioner  further  states,  that  there  are  now  existing 
against  said  estate  a  large  amount  of  claims  for  counsel  fees 
and  other  necessary  expenses  in  the  administration  thereof, 
within  this  State,  which  have  not  been  paid,  and  for  the  pay- 
ment of  which  there  are  no  personal  assets  in  the  State  of 
Iowa.  That  said  debts  and  expenses,  as  shown  by  said  report, 
amount  in  ^e  aggregate  to  the  sum  of  $1943.68,  for  the  pay- 
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raent  of  which  petitioner  can  realize  nothing  at  present  from 
any  sonrce  from  said  estate,  except  it  be  from  the  real  estate 
belonging  to  the  same,  the  personal  property  in  this  state 
having  been  wholly  exhausted.  *  *  *  *  Wherefore 
he  asks  the  order  of  the  court  for  the  sale  aforesaid.  " 

The  record  contains  the  following  recitals: 

**  This  court,  being  satisfied  that  the  matters  and  things  set 
forth  in  the  above  petition  [are  true],  ordered  that  the  peti- 
tioner give  notice  to  the  heirs  of  said  estate,  by  publishing  the 
same  in  the  Waterloo  Courier  for  two  consecutive  weeks,  and 
that  this  case  will  be  heard  on  March  4th,  1863." 

"  March  4th,  2  o'clock  p.  m.,  1863.  This  case  being  called, 
and  the  affidavitofpublication  being  filed  by  the  administrator, 
and  the  court  being  satisfied  that  the  orders  of  the  court  had 
been  complied  with,  ordered  and  decreed  that  the  said  admin- 
istrator be  permitted  to  pi'oceed  to  sell  so  much  of  said  land 
as  shall  be  necessary  to  pay  the  costs,  expenses  and  indebted- 
ness of  said  estate  of  P.  H.  Kead,  and  as  the  law  shall  or  may 
direct  in  such  case  made  and  provided,  at  public  sale. 

Samuel  D.  Shaw,  County  Judge." 

1.  It  is  claimed  that  the  court  had  no  jurisdiction  to  order 
the  sale,  because  of  defects  in  the  petition.    It  is  urged  that 

3, . ,  the  petition  is  defective  in  that  it  does  not  show 

Stoufr'furis-  ^^^^  t^®  property  inventoried  in  Illinois  was 
dicUon.  accounted  for,  because  there  was  no  statement  of 

the  claims  against  the  estate;  because  there  was  no  statement 
of  the  disposal  of  personal  property;  and  because  it  shows  on 
its  face  that  it  was  not  necessary  to  sell  to  pay  debts,  and  states 
that  there  is  no  personal  property  in  this  state.  It  may  be 
admitted  that,  upon  appeal,  this  petition  would  be  held  insuf- 
ficient to  authorize  an  order  for  the  sale  of  real  estate.  But 
it  by  no  means  follows  that  it  is  not  sufficient  to  invoke  the 
action  of  the  court  in  the  premises.  The  subject  matter  is 
within  the  jurisdiction  of  the  court.  That  the  law  confers. 
This  jurisdiction  is  called  into  exercise  by  the  filing  of  a 
petition  and  the  service  of  notice.  The  court,  of  necessity^ 
must  determine  the  sufficiency  of  the  petition.    An  erroneous 


Digitized  byVjOOQlC 


560^.  SUPREME  COURT  OF  lOT^A, 

Bead  ▼.  How0. 

determination  may  be  reviewed  upon  an  appeal  or  writ  of 
error.  But  it  cannot  be  that  for  such  erroneous  determina- 
tion, sales  of  real  estate  may  be  set  aside  in  collateral  proceed- 
ings, without  regard  to  the  number  of  innocent  parties  through 
whom  the  title  may  have  passed.  Yet  this  is  the  result  if  the 
petition,  in  some  material  respects  defective,  confers  no 
jurisdiction  upon  the  court.  In  such  cases  nothing  but  the 
statute  of  limitations  could  give  repose.  See  Morrow  v. 
Weedy  4  Iowa,  77;  Wade  v.  Carpenter^  /A.,  361;  ZUtle  etaL 
v.Sinnety  7  Iowa,  324;  PuraUy  v.  Hays,  22  Iowa,  11;  Shaw- 
han  V.  Loffer^  24  Iowa,  217. 

2.  It  is  claimed  that  there  was  no  notice  to  the  heirs  such 
as  the  law  contemplates,  that  the  notice  should  be  such  as  is 
4. :  — :  required  for  original  action.    Section  2376  of  the 

tlOtlCB  to 

heirs.  Revision  provides  that,  before  any  order  for  the 

sale  of  real  estate  can  be  made,  notice,  as  the  court  may  pre- 
scribe, must  be  given  to  all  persons  interested.  The  record 
shows  that  this  section  was  fully  complied  with.  The  notice 
we  regard  as  sufficient. 

3.  It  is  claimed  that  Howe  was  only  a  special  administra- 
tor, and  that  he  had  no  authority  to  sell  real  estate.  It  is  true 
5. :  — :  he  was  appointed  before  the  time  limited  for  .the 

nientor.^pe-  application  of  those  standing  in  nearer  degrees  of 
istrator.  relationship,  but  he  was  afterward  coi;itinued  ia 
conjunction  with  the  widow  of  decedent,  and  by  her  resigna- 
tion the  whole  management  of  the  estate- devolved  upon  him. 
In  fact,  he  was  the  only  one  who  had  anything,  actively,  to  do 
with  the  management  of  the  estate.  He  was  not  appointed 
and  did  not  qnaliiy  as  special  administrator,  and  there  is,  it 
seems  to  us,  no  warrant  for  regarding  him  as  such.  The  sale 
cannot  be  disturbed  on  the  ground  of  want  of  jurisdiction 
to  make  it. 

III.  We  come  now  to  the  consideration  of  other  questions 
respecting  the  sale. 

The  administrator  sold  1443  83-100  acres  of  land  for  $950, 
and  lot  7  in  block  60  in  East  Waterloo  for  $16,  and  lot  10  in 
said  block  for  $73.00. 

The  land  was  purchased  by  S.  P.  Brainerd,  the  attorney  of 
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the  adminiBtrator,  and  the  lots  by  his  brother,  John  P.  Howe. 

6. :  — :  Theevidencequiteclearly  satisfies  us  that  these  ptir- 

saleby:  pur-     ,  i.-i.  -li^ii^ 

chase  ofprop-  chases  were  made  m  the  interest  and  for  the  benelit 

ministrator.  of  0.  K.  Howe,  the  administrator.  He  afterward 
controlled  the  same,  negotiated  sales,  and,  we  think  from  the 
evidence,  derived  the  benefit  from  the  profits.  The  land  was 
\7orth,  at  the  time  of  the  sale,  at  least  $2.00  per  acre,  and  th^ 
lots  were  worth  $270.  If  this  property  remained  in  the  pos- 
session of  the  original  purchasers,  there  can  be  no  doubt  that 
equity  would  set  the  sale  aside.  Sypher  v.  McHenTy^  18 
Iowa,  232.  All  the  land,  however,  except  the  NE.  J  17,  and 
the  SW.  i  14,  89,  16,  has  passed  into  the  hands  of  third  par- 
7. : — :  ties,  and  it  is  not  questioned  in  the  argument  tliat 

chasers.  they  are  innocent  purchasers  for  value.  .  The  sale 
of  the  said  NE.  i  of  17,  and  the  SW.  i  of  14,  will  be  set 
aside.  The  sale  of  the  remaining  lands,  to-wit  1123.83  acres,' 
together  with  the  town  lots,  should  have  realized  the  sum  of 
$2,627.66.  Defendant  is  properly  chargeable  with  this  sum. 
The  entire  avails  of  the  sale,  to-wit,  $1,039.00,  we  must  pre- 
sume, were  accredited  to  the  estate  in  the  settlement.  The 
conrt  below  found  that  C.  K.  Howe,  as  an  heir  to  the  estate, 
is  entitled  to  $532.^,  and  allowed  him  a  credit  for  that 
amount  in  the  settlement.  But  this  finding  was  based  upon 
the  conclusion  that  the  entire  amounts  of  the  inventories  were 
assets  now  in  defendant's  hands,  belonging  to  the  estate,  and 
that  no  claims  exist  against  them  in  Illinois.  Our  conclusion 
is  reached  upon  a  basis  which  may  modify  materially  the 
amount  to  which  defendant  is  entitled  as  an  heir,  and  which 
affords  us  no  means,  from  the  record,  of  determining  that 
amount.  We  therefore  leave  his  claim  as  an  heir  open  for 
future  adjustment. 

The  amount  of  the  avails  of  the  sale  paid  the  estate  will  be 
deducted  from  the  amount  which  should  have  been  realized 
from  the  lands,  the  sale  of  which  is  not  set  aside,  and  for  the 
balance,  to-wit,  $1,478,66,  plaintiffs  will  have  judgment. 
Plaintiffs  will  pay  the  costs  of  this  appeal. 

Revbbsbd. 
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1 1?  5w       ^'  ^®'^^'  J'TNDiKo  OF  couBT.    All  the  presumptions  indulged  inf^Tor 

of  the  Terdict  of  a  jury  attach  to  the  finding  of  a  court  on  an  issue  of 

fact. 

2.  Pleitding :  a  itatsmskt  of  fact  ookclubiys.  The  statement  of  a 
fact  in  a  pleading  is  oonclusiTe  upon  the  party  maJdng  it,  and  no  evi- 
dence is  required  to  establish  such  fact. 

Appeal  /rom  Marshall  Ci/i*cuit  Court. 

Wednesday  ,  October  21. 

Action  for  failure  to  deliver  brick  on  demand  according  to 
contract.  Trial  by  the  court,  judgment  for  plaintiff.  Defend- 
ant appeals.  The  further  facts  of  the  case  appear  in  the 
opinion. 

Parker  cfe  Rice^  for  appellant. 

Caswell  A  Meeker^  for  appellee. 

Miller,  Ch.  J. — It  is  stated  in  the  petition  that  on  the  6th 
day  of  December,  1871,  the  defendant  made  and  delivered  to 
the  plaintiff  his  contract,  as  follows: 

"  Marshalltown,  Iowa,  Dec.  6th,  1872. 
On  or  before  the  Ist  day  of  July,  A.  D.  1872,  for  value 
received,  I  promise  to  pay  J.  W.  Hambell,  or  bearer,  sixty 
thousand  merchantable  brick,  at  my  kiln  west  of  Marshall- 
town.  I  agree,  if  not  paid  when  due  and  action  is  brought 
hereon,  I  will  pay  reasonable  attorney's  fees  for  collection, 
and  with  ten  per  cent,  interest  from  date  if  not  paid  when  due. 

(Signed,)  John  O'Neal." 

It  is  alleged  that,  on  the  17th  day  of  February,  1874,  plain- 
tiff demanded  the  brick  specified  in  the  contract,  that  defend- 
ant foiled  to  deliver  them,  and  that  they  were  worth  at  that 
time  $10  per  thousand.     By  an  amendment  to  the  petition  it 
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18  alkged  that,  on  ^  the  let  day  of  July,'  1872,  the  plaiatiff 
and  defendant,  by  mutual  consent  and  agreement,  extended 
the  day  of  the  payment  of  the  note  to  8uch  time  as  plain- 
tiff should  demand  dudi  brick,  upon  which  demand  defendant 
agreed  to  immediately  deliver  the  aame  to  the  pbiintifil" 

Attorney's  fees  are  also  claimed  by  the  jdaintiff. 

The  answer  admits  the  making  of  the  written  contract,  and 
also  admits  the  making  of  the  alleged  parol  agreement  to 
extend  the  time  of  payment  of  the  note,  with  this  difference, 
that  the  time  of  the  delivery  of  the  brick  to  plaintiff  was 
extended  ^'  to  such  time  in  the  future  when  plaintiff  should 
demand  the  same,  when  the  defendant  should  deliver  the  same, 
provided  that  the  defendant  should  have  time  to  make  the 
brick,  if,  at  the  time  of  said  demand,  he  should  not  have  the  brick 
ready."  The  answer  admits  the  demand  and  refusal  alleged, 
and  avers  a  willingness  to  deliver  the  brick  as  soon  as  he  can 
make  them. 

The  principal  issue  of  fact,  it  will  be  seen,  was  whether  the 
defendant  was,  under  the  parol  agreement  extending  the  time 
i.vbbi>ict:  of  payment  of  the  note,  to  have  time  to  make 
court.  the  brick  if  he  did  not  have  them  on  hand.    The 

<x>Qrt  found  this  issue  for  the  plaintiff,  that  the  brick  were  to 
be  delivered  on  demand.  All  of  the  presumptions  which  are 
indulged  in  favor  of  the  verdict  of  a  jury,  are  also  indulged 
in  favor  of  the  finding  of  the  court  on  an  issue  of  fact  There 
was  certainly  evidence  in  support  of  the  finding.  We  are  not 
prepared  to  say  that  the  preponderance  of  the  evidence  did 
not  require  the  court  to  find  for  the  plaintiff. 

The  finding  of  the  court  also  as  to  the  price  or  market 
value  of  brick  at  the  time  of  the  demand,  must  also  be  sus- 
tained upon  the  foregoing  theory. 

IL  It  is  urged  in  argument  by  appellant,  that  the  agree- 
ment for  the  extension  of  the  time  of  payment  was  invalid 
2.PLRADINO:  ^>®cau8e  not  based  upon  any  new  consideration, 
oftoS^n-  -^  sufl8cient  answer  to  this  position  is  found  in  the 
elusive.  fjj^t  tij^j.  the  defendant  expressly  alleges  in  his 

answer  that  this  agreement  was  "  upon  a  valid  and  sufficient 
consideration."     Having  thus  stated  the  fact  in  his  pleading, 
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he  is  bound  thereby,  and  no  evidence  in  proof  thereof  was 
required. 

III.  The  facts  stated  in  the  petition  upon  which  the  claim 
for  attorney's  fees  was  based,  were  not  denied  in  the  answer, 
and  the  finding  of  the  court  thereon  is  in  conformity  with  the 
evidence  in  the  case. 

Affirmsd. 


Thb  Ind.  School  Dist.  of  Montezuma  v.  McDonald  et  al. 

1.  Pablio  officer:  official  bond:  liability  of  sureties.  The 
sureties  upon  the  hond  of  a  public  officer  are  not  liable  for  a  deficit  in  a 
former  term,  unless  the  amount  of  the  delinqueiu^  is  in  the  hands  <^ 
the  officer  when  the  bond  under  which  their  liability  attaches  is  exe- 
cuted. 

2. : :  APPLICATION  OF  FUNDS.    Funds  received  during  one 

term  of  office  cannot  be  applied  in  extinguishment  of  a  former  delin- 
quency, and  that  payment  of  ordinary  school  orders,  out  of  such  funds, 
was  made  by  the  district  treasurer,  furnishes  no  exception  to  the  rule. 

3. :  COMPENSATION  OF.  When  the  treasurer  of  a  school  district  uses 


the  funds  entrusted  to  him  in  his  own  business,  and  neither  he  claimed 
compensation  for  his  services  nor  the  board  of  directors  awarded  it,  it 
was  held,  in  an  action  upon  his  official  bond,  that  the  amount  of 
recovery  should  not  be  diminished  by  an  allowance  for  his  services. 

Appeal  from  Poweahiek  District  Court. 

Thursday,  Octobeb  21. 

This  is  an  action  on  the  ofScial  bond  of  Angns  McDonald, 
as  treasurer  of  plaintiff,  against  him  and  his  sureties  thereon, 
for  balance  of  moneys  in  his  hands,  which  he  neglects  to  pay 
over.  There  was  a  trial  by  the  court,  resulting  in  a  judgment 
for  plaintiff,  from  which  the  defendants  appeal. 

W.  B.  ZeioiSf  for  appellants. 

A.  W.  BaUa/rdy  for  appellee. 
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MiLLEB,  Ch.  J. — ^The  District  Oonrt,  on  the  trial,  made  the 
following  findings  of  facts  and  conclusions  of  law: 

1.  "The  defendant,  Angus  McDonald,  was  treasurer  of 
plaintiff  from  March  20th,  1871,  to  March  20th,  1872,  and 
again,  on  re-appointment,  from  April  1st,  1872,  to  January 
4th,  1873,  and  gave  the  bond  in  suit,  signed  by  defendants, 
Meyers,  Tilton,  and  Bosley,  as  his  sureties  on  his  qualification 
for  his  last  terra. 

2.  During  both  of  said  terms,  as  he  received  money  of  the 
district,  he  did  not  keep  it  separate,  but  put  it  with  his  own 
private  funds,  and  used  it  in  connection  with  his  business; 
and  as  orders  were  presented  he  paid  them  out  of  any  money 
he  had  on  hand. 

3.  April  Ist,  1872,  the  Board  of  Directors  had  a  committee 
of  three  members  examine  his  accounts  for  the  preceding  year, 
4md  made  settlement  with  him,  and  found  a  balance  in  his  hands 
of  $388.31.  There  was  no  money  produced,  nor  demand  made 
therefor,  and  he  had  no  money  actually  on  hand  at  the  time. 
It  does  not  appear  that  he  failed  to  pay  any  order  drawn  upon 
him  during  this  first  term.  This  balance  of  $388.31  was  car- 
ried over  and  charged  to  him  on  his  account  for  the  new 
term. 

4.  On  his  resignation,  January  4th,  1873,  on  settlement 
with  him  it  was  found  that  there  was  a  balance  in  his  hands, 
including  in  the  account  the  $388.31,  of  $661.83;  and  this 
sum  he  has  wholly  failed  to  pay  over  to  his  successor  in  office, 
or  any  officer  or  person  entitled  thereto. 

6.    He  received,  during  the  first  term,  $3199.08    • 
and  paid  out,    .......    2810.77 

$388.31 

During  the  second  term,     •     .     $1968.32 
and  paid  out    .    .    .    .    .    .      .    1694.70 

$273.62 
6.     In  neither  of  the  settlements  was  there   anything 
claimed  by  him,  or  allowed  by  theT)oard,  as  compensation  for 
his  services.    A  reasonable  compensation,  if  he  had  not  had 
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the  use  of  the  xnouejy  would  have  been  one  per  oent.  on  the 
whole  amount^  making  $51.67. 

7. .  April  4th,  1873,  these  defendants  (the  saretied)  made  an 
oS&  to  allow  plaintiff  to  take  jndgm^ot  against  them  on  said 
bond  for  $265.00.    Plaintiff  refused  to  accept  the  offer. 

8.  At  the  last  terra  of  this  court  judgment  by  default  was 
rendered  in  this  case  against  said  McDonald^  and  his  surety^ 
Meyers,  for  $661.83,  and  interest  thereon  at  6  per  cent  from 
January  4th,  1878.^* 

OONOLUSIONS   OF  ULW. 

*^  !•  As  the  money  of  the  district  during  each  term  was 
used  by  the  treasurer,  and  not  kept  separate,  and  payments  of 
orders  during  the  second  term  were  no  more  made  on  account 
of  the  money  received  during  that  term,  than  on  aocount  of 
the  balance  remaining  in  the  treasurer's  hands  at  the  com- 
mencement of  said  term,  the  district  had  the  right  to  elect  to 
consider  so  mudx  of  the  money  paid  during  the  last  term  as 
being  paid  on  account  of  such  balance  as  was  necessary  to 
satisfy  the  same;  and,  therefore,  the  whole  deficit  is  charge- 
able to  the  account  of  the  second  term,  and  the  sureties  on  the 
bond  for  that  term  are  liable  therefor. 

II.  The  failure  to  pay  over  all  balances  of  money  remain- 
ing in  his  hands  at  the  termination  of  his  office,  to  his  suoces* 
Bor  in  office,  or  to  the  persons  entitled  thereto,  was  a  breach 
of  the  conditions  o{  said  bond. 

III.  These  defendants  are  not  entitled  to  any  deduction  by 
way  of  compensation  to  their  principal." 

Judgment  was  accordingly  rendered  against  the  defendants 
for  the  entire  d^cit  with  interest  and  costs. 

In  ITie  Ocnmty  of  Mdhadca  v,  IngalU^  16  Iowa,  81,  which 
was  an  action  on  the  official  bond  of  the  county  treasurer,  it  was 
held  that  sureties  on  official  bonds  are  not  liable  for  prior  delin- 
quencies of  their  principal.  The  court  there  says:  "  This 
action  was  against  the  sureties  of  the  '  new  or  additional 
bond  ^  of  the  deceased  county  treasurer.  The  bond  was  not 
retrospective  in  its  terms.*  Consequently,  while  the  sureties 
would  be  bound  for  the  public  moneys  in  tii^  hatuU  pf  thtif 
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prineipalj  at  the  time  of  the  execution  of  the  bond  in  suit, 
although  a  previous  bond  th^i  existed  witli  dijBferent  sureties, 
and  also  for  money  subsequently  eoming  into  his  hands,  yet 
they  would  not  be  bound  for  his  past  derelictions  of  duty  ar 
misconduot"  Citing,  among  other  eases,  Farva/r  v, .  The 
United  StateSy  5  Peters,  378,  and  The  United  States  v.  Linn^ 
1  How.,  104.  In  the  first  of  these  cases  one  lieotor  was 
appointed  surveyor,  and  commissioned  as  such  on  the  13th  day 
of  June,  1823,  and  his  otBcial  bond  was  execute  August 
Tth,  1823.  Between  the  3d  of  March  and  the  4th  of  June  in 
the  sj^e  year,  there  had  been  paid  to  him  from  the  treasury 
the  sum  of  money  found  by  the  jury.  The  court  in  the  opin- 
ion holds  this  language:  '*  We  feel  no  difficulty  in  affirming 
dmt,  for  any  sums  paid  to  Eector  prior  to  the  execution  of  the 
bond,  there  is  but  one  ground  on  which  the  sureties  could  be 
held  answerable  to  the  United  States^  and  that  is  on  the 
assumption  that  he  still  held  the  money  in  bank  or* otherwise. 
If  still  in  his  hands  he  was^  up  to  that  time,  bailee;  but  upon 
the  contrary  hypothesis,  he  became  a  debtor  or  defaulter  to 
the  government,  and  his  offense  was  already  consummated.  If 
intended  to  cover  past  dereliction,  the  bond  should  have  been 
made  retrospective  in  its  terms.  The  sureties  have  not  under- 
taken against  his  past  misconduct'' 

In  The  United  States  v.  Linn^  swprOy  the  same  doctrine  is 
re-afflrmed,  holding  that  a  count  which  avers  tliat  an  account- 
ing officer  received  public  moneys  during  his  continuance  in 
office  is  not  good  as  against  a  surety  who  became  such  some 
time  after  he  entered  on  his  office,  there  being  no  allegation 
that  tbe  money  received  betbre  the  surety  became  such  were 
in  the  hands  of  the  officer  at  the  time  the  defendant  became 
surety y  and  were  not  accounted  for  afterwards.  So  also  in  The 
United  States  v.  Boydj  15  Pet,  208,  the  decision  is  to  the 
same  effect  Bessinger  v.  Dickersonj  20  Iowa,  260;  Warren 
Co.  V.  Wordy  21  lb.,  85;  and  Thompson  v.  Dickerstmy  22 
Iowa,  360,  hold  the  some  doctrine. 

The  principle  established  by  these  cases  is,  that  if  the 
money  has  been  received  by  the  officer  prior  to  the  execution 
of  the  bond  on  which  the  suit  is  brought,  and  the  money  has 
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been  used  by  the  principal  to  his  own  use,  or  so  disposed  of 

1.  PUBLIC  or-  '^y  ^^^^^  *^*^  ^®  ^^^^  ^^^  ^^^  ^*  ^°  hand,  either  in 
SabTmyS?^'  ^^^^  or  otherwise,  this  constitutes  a  dereliction 
sureues.  ^f  duty,  and  that  for  such  dereliction  the  sureties 
on  his  official  bond,  subsequently  executed,  are  not  liable 
unless  the  bond  is  retrospective  in  its  language  so  as  to  include 
prior  derelictions  of  duty.  On  the  other  hand,  where  a  public 
officer,  having  received  public  moneys  prior  to  the  execution 
of  his  official  bond,  still  has  such  moneys  on  hand  when  the 
bond  is  executed,  the  sureties  thereon  become  responsible  for 
tlie  proper  disposition  thereof.  ^ 

In  this  case  the  court  expressly  finds  tliat,  at  the  time  the 
committee  settled  with  the  treasurer  in  respect  to  his  receipts 
and  disbursements  during  his  first  term  of  office,  the  treasurer 
had  no  money  on  hand  at  the  time.  It  appears  by  the  court's 
findings  that  the  treasurer  mixed  the  money  of  the  district 
with  his  own,  paid  orders  as  they  were  presented  from  any 
money  he  had  on  hand,  and  that,  when  the  settlement  was 
had  with  him  on  the  first  day  of  April,  1872,  "he  had  no 
money  actually  on  hand,"  either  of  his  own  or  belonging  to 
the  district.  He  converted  the  money  to  his  own  use,  and  had 
none  on  hand  when  these  defendants  became  sureties  ou  the 
bond  for  the  second  term  of  office.  For  this  default  and  dere- 
liction these  defendants  are  not  liable. 

-  II.  It  is  claimed  by  counsel  for  appellee  that,  since  the 
lireasurer  paid  out  more  money  during  his  second  term  of 
1- — : — :  office  than  was  sufficient  to  cover  the  deficit  at 
of  funds.  the  close  of  his  first  term,  therefore  that  deficit 
has  been  paid,  and'  the  whole  deficit  now  is  in  the  second 
term.  No  argument  is  made  or  authorities  cited  supporting 
this  claim.     It  seems  to  us  to  be  unsound. 

The  undertaking  of  the  sureties  is,  in  effect,  to  be  responsi- 
ble for  all  the  moneys  received  by  their  principal  during  his 
term  of  office,  and  not  for  those  received  by  him  prior  thereto, 
and  not  in  his  hands  when  they  became  sureties.  Now  we 
have  seen  that  at  the  expiration  of  his  first  term  it  was  found 
that  he  had  received  of  the  public  moneys  $388.31  more  than 
he  had  paid  out,  and  that  he  had  none  of  this  amount  on 
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hand  when  he  entered  upon  hie  second  tenn,  and  gave  the 
bond  saed  on.  These  lacts  fixed  the  liability  of  the  sureties 
on  the  first  bond.  It  would  be  ineqtiitable  and  unjust  to  shift 
this  liability  from  them,  and  place  it  upon  the  sureties  on  the 
second  bond,  merely  because  of  the  payment  of  ordinary  school 
orders  by  the  treasurer  after  the  giving  of  the  second  bond. 

III.  It  is  claimed  that  the  court  below  erred  in  holding 
that  "  these  defendants  are  not  entitled  to  any  deduction  by  way 
»•  :    of  compensation  to  their  principal."     The  law 

compensa*  *  r  r 

tion  of.  does  not  fix  the  compensation  of  the  treasurer  of 

a  school  district,  but  it  authorizes  the  board  of  directors  to  do 
so.  It  is  found  by  the  court  below  that  at  "  neither  of  the 
settlements  was  l^ere  anything  claimed  by  him  (the  treasu- 
rer), or  allowed  by  the  board  as  compensation  for  his  ser- 
vices." The  board  never  having  fixed  the  compensation,  the 
treasurer  never  claiming  any,  and  the  fact  that  the  treasurer 
used  the  public  moneys  coming  into  his  hands,  even  if  it  be 
conceded  that  the  court  could  award  compensation  to  the 
treasurer  without  action  by  the  board,  which  to  say  the  least 
is  doubtful,  fully  authorized  the  court  below  to  conclude  that 
the  defendants  are  entitled  to  no  credit  on  that  account.  The 
court  virtually  considered  the  use  of  the  public  moneys  by 
the  treasurer  as  equivalent  to  a  reasonable  compensation  for 
his  services,  in  view  of  the  fact  that  he  was  a  defaulter.  To 
this  we  see  no  reasonable  objection. 

If  the  plaintiff  will  remit  the  amount  of  the  delinquency 
existing  under  the  treasurer's  first  term  of  office,  to-wit: 
^388.31,  and  take  judgment  for  the  amount  of  the  deficit 
found  at  the  close  of  the  second  year,  to-wit:  $273.62,  with 
interest  from  January  4th,  1878,  the  judgment  will  be 
affirmed.     Otherwise  it  will  be 

RSVBBSBD. 
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diu^T)  1^  Indemnity  Bond :    considesatioit.     A  bond  to  indemnify  a  surety 

L^7  ^1  upon  a  bond  for  eosts,  was  held  to  be  mstained  by  a  sulficient  coasidcr- 

'  ation,  although  not  executed  until  after  the  bond  for  eoet»,  where  ib 

appeared  that  the  latter  was  signed  under  a  promise  that  the  fomxer 

should  be  given. 

2.  Appeal :  not  barred  by  compulsory  payment  op  judgment.  The 
payment  of  a  judgment,  after  levy  of  execution,  and  shortly  bef(»e  the 
time  fixed  fbr  sale,  is  not  such  a  vohmtaiy  payment  as  wiU  deprive  tlie 
judginent  defendant  of  the  xiKht  of  appW. 

8.  Praetioe :  parties.  No  error  ean  be  piedieated  upon  the  absence  of 
pcoper  or  neeessaiy  parties  to  a  law  aotkm,  whan  no  motion  ham  been 
made  that  others  be  made  parties. 

Appeal  from  Lee  District  Court. 

Wednbbdat,  Octobbb  21. 

Action  by  ordinary  prooeedings  upon  an  indemnifying 
bond.  Defense,  no  consideration,  and  that  plaintiff  paid  the 
money  sued  for  in  his  own  wrong;  that  defendant  was  aa 
attorney  at  law,  and  the  bond  was  given  in  a  proceeding  in 
court,  and  hence  void.  A  jury  trial  was  waived,  and  the 
cause  tried  by  consent  to  the  courts  who  found  for  the  plaiutiff 
$514.60  and  costs,  and  rendered  judgment  accordingly.  The 
defendant  appeals. 

Francis  Semple^  pro  se^  and  McCrary^  Miller  <&  MoCrary^ 
for  appellant 

GUlnwre  <&  Anderson,  for  appellee. 

CoLX^  J.— rA  suit  was  pending  in  the  Yan  Buren  District 
Court,  wherein  Coffindaffer  was  plaintiff  and  Wallingford  was 
defendant.  During  its  pendency  Coffindaffer  removed  to 
Wisconsin,  and  was  thereafter  required  to  give  security  for 
costs.  He  procured  this  plaintiff,  Joseph  Given,  to  become 
his  surety,  and  the  bond  for  costs^  was  executed  August  22, 
1870.    The  indemnifying  bond  sued  on  was  executed  August 
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23, 1870,  and  was  signed  by  CofiindaflFer  as  principal  and  by 
this  defendant,  Francis  Semple,  as  surety.  Afterwards,  upon 
the  trial  of  the  cause,  a  judgment  was  rendered  against  Cof- 
finda^r  for  costs,  and,  by  a  summary  motion  subsequent 
thereto,  a  judgment  was  rendered  against  this  plaintiff,  as 
surety,  for  costs,  in  the  same  amount,  to-wit:  $532.75.  Exe- 
cution was  issued  thereon,  and  levied  upon  the  real  estate  of 
this  plaintiff,  the  surety,  for  costs  as  aforesaid,  and  three  or 
four  days  before  the  day  fixed  for  its  sale,  he  paid  off  and 
satisfied  said  judgment.  Before  he  paid  it,  this  defendant, 
who  was  the  attorney  for  CoflSndaffer,  tried  to  induce  this 
plaintiff  to  join  in  an  appeal  bond  and  allow  the  defendant  to 
appeal  to  the  Supreme  Court  from  the  judgment  against  hia 
client  and  this  plaintiff  for  costs;  but  this  plaintiff  refused  to 
have  anything  to  do  with  such  appeal,  and  paid  off  the  judg- 
ment contrary  to  this  defendant's  advice,  desire  and  request. 

Ko  question  is  made  in  this  case  as  to  the  amount  of  the 
judgment,  if  plaintiff  is  entitled  to  any. 

The  questions  involved  in  this  case  are  really  questions  of 
fact,  and,  under  the  evidence,  we  could  not  disturb  the  finding 
1.  iwDBMNiTY  by  the  court,  which  stands  as  a  verdict  by  a  inry. 

bond:  con-       ^       .  i    ^         ,  „  ^        J     J 

sideration.  JJut  the  counsel  tor  the  appellant  argue  two  or 
three  legal  propositions  with  so  much  zeal  and  ability,  as  well 
as  with  great  apparent  and  asserted  confidence,  that  we  feel 
constrained  to  notice  them.  It  is  claimed  tliat,  since  the  bond 
for  costs  was  executed  by  plaintiff*  one  day  before  the  bond  of 
indemnity  was  executed  by  this  defendant,  there  was  no 
consideration  for  the  latter.  But  this  question  of  considera-t 
tion  was  contested  in  the  evidence,  and  it  was  testified  to,  on 
the  one  side,  that  the  bond  for  costs  was  executed  by  Given 
upon  the  consideration  and  agreement  by  CoflSndaffer  to  give 
Given  a  bond  of  indemnity;  and  one  witness  testifies  that  this 
defendant  urged  plaintiff  to  become  surety,  and  agreed  to  give 
the  bond  of  indemnity  if  he  would,  and  that  this  bond  in  suit 
was  given  pursuant  to  such  agreement.  If  the  court  gave 
credit  to  this  testimony,  it  would  sustain  the  findings,  not- 
withstanding the  bond  sued  on  was  given  after  the  bond  for 
costs.    And,  further  than  this,  the  testimony  also  tends  to  show 
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that  this  plaintiff  was  about  to  move  for  his  discharge  fi-om 
the  bond  for  costs,  and  had  the  motion  prepared,  and  that  this 
defendant,  knowing  it,  had  the  bond  in  suitprepared,  executed 
and  delivered  to  plaintiff,  and  that,  in  consideration  of  it,  he 
abandoned  his  motion  and  consented  to  remain  surety  for 
costs.    This  would  constitute  a  consideration. 

It  is  further  claimed  that  this  plaintiff,  by  paying  off  the 
judgment  for  costs,  defeated  the  right  of  appeal,  and  prevented 
2.APPBAL:not  this  defendant  from  obtaining  a  revei^sal  of  the 

b&n*6d  bv 

compulsory  iudffment,  which  he  confidently  asserts  he  could 
Judgment.  have  done.  But  the  paying  off  of  the  judgment, 
under  the  circumstances  shown,  would  not  defeat  the  right  of 
appeal.  It  was  paid  after  a  levy  upon  the  plaintiff's  real 
estate,  and  only  three  days  before  the  day  of  sale,  and  was, 
therefore,  no  such  voluntary  payment  as  would  defeat  the  right 
of  appeal.  Suppose  a  judgment  is  rendered  against  a  party, 
and  he  cannot  give  security  to  supercede  its  enforcement  while 
he  prosecutes  an  appeal,  and  an  execution  is  therefore  issued, 
and  his  property  is  about  to  be  sold  under  it — ^liis  homestead, 
it  may  be.  Now  can  it  be  claimed  that  if  he  shall  pay  off  the 
judgment,  he  is  thereby  deprived  of  an  appeal.  Surely  this 
cannot  be  the  law. 

If  there  had  been  pleading  and  evidence  to  support  the 
charge  of  iraudulent  combination  between  this  plaintiff  and 
Wallingford  to  cheat  and  defraud  CoflSndaffer  or  this  defend- 
ant out  of  the  costs,  and  out  of  the  right  of  appeal,  such 
would  doubtless  have  defeated  the  plaintiff 's  action.  But  the 
court  did  not  so  find. 

:  This  case  is  before  us  to  determine  as  upon  errors  at  law. 
The  defendant  made  no  motion  looking  to  the  bringing  in  of 
ether  parties.  That  question  cannot,  therefore,  be  made  ia 
this  court,  not  having  been  made  below. 

.Ajtibmbd* 
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Jurisdiction:  amoukt  in  contboyerst:  attachment.  In  an  addon 
by  attachment,  before  a  jontice  of  the  peace,  the  amount  in  controyersy, 
which  determines  the  question  of  jurisdiction  Ib,  not  the  value  of  the 
property  attached,  but  the  amount  of  the  judgment  and  costs. 

Appeal  frora  Lee  Circuit  Court. 

Wednesday,  October  21. 

This  action  was  brought  by  the  plaintiff  against  the  defend- 
ant, Bjers,  before  a  justice  of  the  peace,  by  attachment,  upon 
a  note  for  $88.75.  Among  the  property  attached  was  one 
mnle  and  a  double  harness.  Judgment  was  rendered  against 
the  defendant  for  the  debt  and  costs.  But  the  intervenor,  in 
proper  time,  filed  his  petition  of  intervention,  claiming  the 
mule  and  harness.  Upon  a  jury  trial,  the  right  to  the  posses- 
sion of  the  property  was  found  in  the  plaintiff.  Jennings 
appealed  to  the  Circuit  Court,  and  there,  it  being  admitted 
that  the  mule  and  harness  were  worth  $107,  the  plaintiff 
moved  to  dismiss  the  case  because  the  court  had  no  jurisdic- 
tion, since  it  involved  over  $100,  and  came  by  appeal  from  a 
justice.  This  motion  was  overruled.  The  plaintiff  excepted 
and  appeals. 

Gibson  Browne,  for  appellant. 

GUlmore  dk  Anderson,  for  appellees. 

OoLE,  J. — ^The  ruling  of  the  Circuit  Court  was  correct, 
because  the  amount  in  controversy  was  the  aggregate  of  the 
debt  and  costs,  which  is  less  than  a  hundred  dollars,  and  not 
the  value  of  the  property,  which  exceeded  that  sum.  The 
plaintiff  did  not  claim  the  mule  and  harness,  but  only  the 
right  to  subject  so  much  of  the  value  of  them  as  should  be 
sufficient  to  satisfy  his  debt  and  costs.  As  to  the  excess  of 
value,  there  is  no  controversy  between  these  parties;  the 
intervenor  may  take  that,  so  &r  as  any  claim  thereto  by  this 
plaintiff  is  concerned. 

Affibmed* 


Digitized  byVjOOQlC 


574  SUPREME  COUBT  OP  IOWA, 

Loring  T.  Holt;. 


LoRiNO  V.  Holt. 

Fraotioe;  kbw  trial:  bond.  Under  Sec.  2841  of  the  Code,  the  court 
may  make  the  filing  of  a  bond  in  a  sum  equal  to  the  amoant  of  the 
yerdict,  conditioned  for  the  payment  of  the  judgment  and  costs,  the 
condition  of  granting  a  new  trial. 

Appeal  from  Winneshiek  Circuit  Court. 

Wednesday,  October  21. 

This  action  was  ooinmenced  before  a  justice  of  the  peace 
for  the  recovery  of  damages  on  account  of  slanderous  words, 
alleged  to  have  been  spoken  of  plaintiff  bj  defendant.  The 
answer  contains  a  general  denial,  and  alleges  that  the  words 
spoken  were  spoken  without  malice  and  in  discharge  of  defend- 
ant's duty.  Judgment  was  rendered  for  plaintiff  for  $10.00. 
Defendant  appealed  to  the  Circuit  Court,  where  a  jury  trial 
was  had,  and  a  verdict  was  returned  for  plaintiff  for  $100.00, 
Defendant  filed  a  motion  for  a  new  trial,  and  the  subsequent 
proceedings,  as  stated  in  the  abstract,  were  as  follows: 

^^  Motion  for  new  trial  sustained  on  condition  that  defend- 
ant file  a  new  bond  in  the  penal  sum  of  $100.00,  conditioned 
for  the  payment  of  judgment  and  costs.  Defendant  refused 
to  file  bond.  Motion  for  new  trial  overruled.  Defendant 
excepts.    Judgment  on  the  verdict.'*    Defendant  appeals. 

Willett  <&  Wellington,  for  appellant. 
John  T.  Clark  <fe  Co.,  for  appellee. 

Day,  J. — The  court  granted  defendant  a  new  trial  upon  the 
condition  of  his  filing  a  bond  in  a  sum  equal  to  the  verdict 
against  him,  conditioned  for  the  payment  of  judgment  and 
costs.  Under  section  3118  of  Revision,  2831  of  Code,  it  was 
competent  for  the  court  to  make  the  filing  of  such  bond  the 
condition  of  granting  a  new  trial.  This  section  provides  that 
the  court  may  determine  not  to  grant  a  new  trial,  unless  cer- 
tain terms  or  conditions  named  by  the  court  shall  be  agreed 
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to  by  the  opposite  party.  As  the  defendant  refused  to  comply 
with  the  terms  which  the  conrt  prescribed,  and  which,  nnder 
the  circnmstano^  of  the  case,  were  not  nnreasonable,  his 
motion  for  new  trial  was  properly  overruled, 

Afs'ibhxd. 


Field  v.  The  Cmr  of  Des  Moines. 

1.  Municipal  Corporations :  powebs:  liabiuttfobaotsofoffi- 
<;bbs.  Municipal  corporationB  are  limited  to  the  exercise  of  powers 
expressly  conferred  by  statute,  and  they  are  not  liable  for  the  acts  of 
their  officers  tinder  an  ordinance  which  they  were  not  empowered  to  pass. 

2. :    :    destruction  of  private  property  to  prevent 

THE  SPREAD  OF  FIRE.  That  the  officeiB  of  a  municipal  c<»:poration  are 
authorized  to  direct  the  destruction  of  private  buildings  and  other  prop- 
erfy  to  prevent  the  q>read  of  fire,  does  not  make  the  corporation  liable 
to  the  owners  for  the  property  thus  destroyed,  in  the  absence  of  an 
express  statute  or  provision  in  the  charter,  creating  such  liability. 

3. :    :    .   The  authorities  considered  which  hold  that  a 

liability  for  property  thus  destroyed  does  not  exist  at  common  law,  and 
is  only  created  where  the  statute  of  the  state  has  made  the  corporation 
responsible. 

4. :  EMINENT  DOMAIN.  The  destruction  of  private  property  to  pre- 
vent the  spread  of  conflagration  is  not  a  taking  of.  private  property  for 
pabhc  use,  entitling  the  owner  to  compensation  fixun  the  city. 

Argu$nefU  1,  It  is  not  among  the  purposes  for  which  the  right  of 
eminent  domain  is  conferred  upon  cities.  {Rev.t  Sees.  1064, 1065, 
1066, 1067.) 

AroMment  2.  The  statute  does  not  confa*  upon  municipal  cor^rations 
the  right  to  appropriate  private  property  without  ^r^^  makmg  com- 
pensation therefor. 

Argument  3,  The  destruction  of  private  property  in  such  cases  is  an 
exercise  of  the  right  which  individuals  possess  to  destroy  private 
property  in  cases  of  imperative  public  necessity. 

Appeal  from  Polk  Circuit  Oowrt. 

Thursday,  Octobeb  22. 

Oh  the  17th  day  of  January,  1874,  the  plaintiff  filed  his 
petition  stating,  in  substance,  that  the  defendant  is  a  munici- 
pal corporation^  organized  under  the  laws  of  Iowa;  that  on  the 
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4th  day  of  July,  1872,  thei*e  was  a  fire  in  progress  within  the 
limits  of  the  city,  and  near  the  buildings  of  the  plaintiff;  that 
there  was  then  in  force  an  ordinance  of  the  city,  passed 
December  10th,  1B68,  entitled  "An  ordinance  establishing  and 
regulating  a  Fire  Department,"  Section  16  of  which  is  as  fol- 
lows: "The  engineer  in  command,  or  in  the  absence  of  the 
engineer,  the  mayor  or  any  three  trustees,  may  order  any 
building,  erection  or  fence  torn  down  or  blown  up,  where  they 
shall  deem  it  necessary  to  arrest  the  progress  of  and  extin- 
guish the  fire."  And  Section  20  of  said  ordinance  is  as  fol- 
lows: "  Every  person  not  a  fireman  who  shall  be  present  at  a 
fire  shall  be  subject  to,  and  obedient  to  the  orders  of  the  chief 
and  assistant  engineers,  the  mayor  and  trustees,  fire  policemen, 
marshal  and  police  constables  of  the  city,  provided^  said  offi- 
cers shall  wear  their  respective  badges  of  office,  in  extinguish- 
ing the  fire,  and  the  removal  and  protection  of  property,  and 
in  case  such  person  shall  refuse  to  obey  such  orders,  he  shall 
forfeit  and  pay  a  fine  not  to  exceed  five  dollars  for  each  offense, 
and  all  such  officers  shall  have  power  to  arrest  any  person  or 
persons  so  refusing  to  obey  such  lawful  orders  as  aforesaid,  or 
suspected  of  stealing  during  the  progress  of  the  fire,  and  hold 
them  in  custody  until  after  the  fire  is  extinguished,  and  then 
to  be  dealt  with  according  to  law." 

It  is  further  alleged  that,  at  the  time  of  said  fire,  "  the  engin- 
eer in  command"  of  the  fire  department  of  the  city  was 
absent  from  the  city,  and  that  said  fire  being  in  progress,  the 
mayor  assuming  in  that  behalf  to  act  as  the  agent  and  official 
representative  of  the  city,  in  virtue  of  his  powers  and  duties 
as  such  officer  and  agent,  and  particularly  in  virtue  of  a  pre- 
tended right,  and  authority  conferred  upon  and  vested  in  him 
as  such  officer  and  agent,  by  the  sections  of  said  ordinance 
above  set  out,  for  the  pretended  and  alleged  purpose  of  arrest- 
ing the  progress  of  and  extinguishing  said  fire,did  order  the 
bystanders  to  tear  down  two  certain  buildings  belonging  to 
plaintifl^,  situated  on  lot  l,in  block  31,  in  the  city  and  vicinity 
of  the  fire,  which  order  was  by  them  obeyed,  and  said  build- 
ings torn  down  and  destroyed;  that  there  was  no  real  neces- 
sity of  tearing  down  either  of  said  buildings,  and  that  in 
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giving  said  order  the  mayor  acted  carelessly,  negligently  and 
without  sufficient  cause;  that  if  said  buildings  had  not  been, 
torn  down,  they  Would  not  have  been  burned  by  the  said  fire, 
nor  was  the  fire  either  extinguished  or  arrested  by  tearing 
down  said  buildings  or  either  of  them.  The  value  of  the 
buildings  is  alleged  at  seven  hundred  dollars,  and  that  tlie 
plaintiiThas  demanded  compensation  therefor  from  defendant, 
which  was  refused. 

To  this  petition  defendant  filed  a  demurrer  which  being 
sustained,  and  the  plaintiff  refusing  to  amend,  judgment  was 
rendered  for  defendant.    Plaintiff  appeals. 

Cratch^  WrigM  <fe  Runnelh^  for  appellant. 
C.  P.  Holmes^  for  appellee. 

Miller,  Ch.  J. — I.  That  any  persons  may  "  raze  houses  to 
the  ground  to  prevent  the  spreading  of  a  conflagration,"  with- 
out incurring  any  liability  for  the  loss  to  the  owner  of  the. 
houses  destroyed,  is  a  doctrine  well  established  in  the  common 
law.  The  maxim  of  the  law  is,  that  ''a  private  mischief  is  to 
be  endured  rather  than  a  public  inconvenience.'*  2  Kent'* 
Com.,  338.  Lord  Coke  says:  "For  the  Commonwealth, 
a  man  shall  suffer  damage;  as  for  the  saving  of  a  city  or 
town,  a  house  shall  be  plucked  down  if  the  next  be  on  fire. 
This  every  man  may  do,  without  being  liable  to  an  action." 
Motise^s  Case,  12  Coke,  63;  Id.,  13.  In  Reapiillica  v.  Spar- 
hawk,  1  Dall.,  (Pa.).  383,  McKean,  Chief  Justice,  says:  "  Of  this 
principle,  there  are  many  striking  illustrations.  If  a  road  be 
out  of  repair,  a  passenger  may  lawfully  go  through  a  private 
inclosnre.  So,  if  a  man  is  assaulted,  he  may  fiy  through 
another's  close.  In  time  of  war,  bulwarks  may  be  built  ou 
private  ground.  *  ^^  *  Houses  may  be  razed  to  pre- 
vent the  spread  of  fire,  because  of  the  public  good."  In  Dil- 
lon on  Municipal  Corporations,  Sec.  756,  the  learned  author 
states  the  common  law  doctrine  as  clearly  and  succinctly  as  it 
is  any  where  to  be  found.  He  says:  "  The  rights  of  private 
property,  sacred  as  the  law  regards  them,  are  yet  subordinate 
to  the  higher  demands  of  the  public  welfare.  Salus  pojndi 
Vol,  XXXIX. — 37 
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suprema  est  lex.  Upon  this  principle,  in  cases  of  imminent 
and  urgent  public  necessity^  any  indivi'fiutl  or  municipal 
officer  may  raze  or  demolish  houses  and  other  comiustibls 
striictures  in  a  city  or  compact  town,  to  prevent  the  spreading 
of  an  extensive  conflagi'ation.  This  he  may  do  independently 
of  statute,  and  without  responsibility  to  the  owner  for  the 
damages  he  thereby  sustains."  The  ground  of  exemption  from 
liability  in  such  cases  is  that  of  necessity^  and  if  property  be 
destroyed,  in  such  cases,  without  any  apparent  and  reasonable 
necessity,  the  doers  of  the  act  will  be  held  responsible.  In 
support  of  this  doctrine,  see  Governor  and  Company  of  etc. 
V.Meredith,  4:  Term  E.,  794,  797;  Taylor  v.  Plymouth,  8 
.  Met.,  462,  465;  Mayor  etc.  ofN.  Y.y.  Lm*d,  18  Wend.,  126, 
132,  133;  same  case,  17  Id..  285;  Dunbar  v.  Alcalde  etc.  of 
San  Francisco,  1  Cal.,  855;  Surocco  v.  Geary,  3  Id.,  69; 
Conwtllv.  Emrie  et  al.,  2  Cart,  (Ind.)  R,  35;  Am^erioan 
Print  Works  v.  Lawrence,  3  Zabriskie,  690,  609,  610;  same 
case,  1  Id.,  248;  McDonald  v.  City  of  Red  Wing^  13 
Minn.,  38. 

The  plaintiff  does  not,  however,  seek  to  recover  against  the 
mayor  who  directed,  and  the  persons  who  assisted  in  the 
destruction  of  his  buildings,  but  he  seeks  to  make  the  city 
liable  on  the  principle  of  respondeat  superior.  It  is  claimed 
that  the  destruction  of  plaintiff's  buildings  was  not  necessary 
in  order  to  extinguish  the  conflagration  then  in  progress;  that 
the  act  was,  therefore,  not  justifiable  at  the  common  law, 
under  the  rule  of  necessity;  and  that  since  the  city,  by  its 
ordinance,  had  authorized  the  mayor  to  judge  of  the  emer- 
gency, and  direct  the  destruction  of  the  buildings,  an  act 
which  any  individual  might  do  at  his  peril,  without  any  stat- 
ute, it  thereby  made  the  act  that  of  the  coi^poration. 

Of  course,  unless  the  corporation  had  authority  conferred 

upon  it  by  the  statutes  defining  its  powers,  to  destroy  build* 

1  itfuNTciPAL  ^'^o®  ^^  other  property  for  the  purpose  of  arresting 

TioNs  f  pow-  ^'^®  progress  of  a  fire,  or  the  power  conferred  upon 

for  acts  of^^    it  to  pass  the  ordinance  set   out  in  the  petition, 

offlcera.  j^  could  not  exercise  such  power,  and  would  not 

be  liable  for  the  acts  of  its  officers  which  it  had  no  power 
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to  authorize.  Dunbar  v.  Alcalde  etc.  of  San  Francisco^  1 
Cal.,  355,  and  cases  cited;  see  also  The  C  ity  of  Burlington  v. 
Keller^  18  Iowa,  59;  Clark  v.  City  of  Des  Moines^  19  Iowa, 
198;  Clarke  J  Dodge  cfe  Co.  v.  The  CUy  of  Davenport^  14  Id., 
494;  Taylor  v.  District  Tp.  of  Wayne,  25  Id.,  447. 

Muncipal  corporations^  or  certain  officers  thereof,  are  often 
appointed  by 'Statute,  or  by  ordinance,  authorized  by  charter 

2 .  or  statute,  to  judge  of  the  emergency  and  direct 

p^Ste^prop-  *^®  destruction  of  buildings  and  other  property  to 
TcSt^the'*"  pi^^ent  the  spread  of  fire;  and  such  corporations 
spraftdof  lire.  ^^^  frequently,  by  their  charters  or  by  some 
statute,  made  liable  for  damages  which  property  owners  may 
sustain  by  reason  of  their  buildings  or  property  being  thus 
destroyed  to  prevent  the  extension  of  fires.  But  the  liability 
of  the  city  or  town  in  such  cases  is  held  to  be  purely  statu- 
tory, and  unless  the  statute  clearly  makes  the  corporation 
liable  to  make  compensation,  it  is  not  liable  at  all. 

In  WhiU  V.  The  CUy  Council  of  Charleston,  2  Hill.,  (South 
Car.)  571,  which,  in  its  facts,  is  essentially  like  the  case  before 

^    '    ^ us,  the  city  council,  acting  under  the  general 

•         municipal  powers  of  the  city,  and  without  any 

express  statute  creating  a  liability,  adopted  an  ordinance 
authorizing  the  Intendant,  among  other  officers,  in  time  of 
fire,  to  demolish  such  buildings  "as  may  be  judged  necessary  " 
by  him  to  arrest  the  spreading  of  the  fire,  thereby  investing 
the  officer  with  the  power  to  judge  whether  the  necessity 
existed  or  not.  A  fire  being  in  progress,  the  plaintiff's  house 
was  blown  up  by  order  of  the  Intendant,  and  the  fire  was  sub- 
sequently extinguished  before  it  reached  the  house  destroyed. 
In  an  action  of  trespass  by  the  owner  against  the  city  it  was 
held  that,  the  city  being  a  public  corporation,  it  was  not  liable 
to  an  action  by  individuals,  unless  it  be  given  by  statute. 
Judge  Dillon,  in  a  note  to  Sec.  758  of  his  work  on  Municipal 
Corporations,  says  of  this  case,  that  ^  the  result  was  right, 
but  assuming,  the  power  to  pass  the  ordinance,  the  decision 
should  be  placed,  we  think,  upon  the  ground  that  the  Intend* 
ant  was  discharging  ^public,  as  distinguisl^  from  a  munici' 
pal  or  corporate  duty,  and  is  not  in  this  matter  to.be  r^^arded 
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as  the  ageDt  of  the  city,  and  therefore  the  city  would  not,  on 
the  principle  of  respondeat  euperioTy  be  responsible  tor  his 
acts."  We  will  not  stop  to  determine  which  is  the  true  basis 
on  which  to  rest  the  decision,  for  upon  either  ground  the 
result  is  the  same,  that  the  city  is  not  liable. 

In  JFtsher  v.  City  of  Boston^  104  Mass.,  87,  which  was  an 
action  to  recover  damages  for  personal  injuries  to  the  plaintiff 
caused  by  the  all^jed  negligence  of  the  oflScers  and  members 
of  the  fire  department  in  performing  their  duties  in  putting 
out  a  fire  in  the  city,  it  was  held  that  the  corporation  was  not 
liable,  although  the  fire  department  was  established  and  regu- 
lated under  a  special  statute,  which,  by  its  terms,  required 
acceptance  by  the  city  council  before  it  took  effect.  It  was 
said  by  Gray,  J.,  in  delivering  the  opinion  of  the  court,  that, 
"  the  extinguishment  of  fires  is  not  for  the  immediate  advan- 
tage of  the  town  in  its  corporate  capacity,"  and  it  was  held, 
that,  in  the  absence  of  any  express  statute,  municipal  corpor- 
ations are  not  Ufl'ble  for  injuries  occasioned  by  reason  of  neg- 
ligence in  using  or  keeping  in  repair  the  fire  engines  of  the 
city. 

It  is  further  held,  in  the  same  case,  that  it  makes  no  differ- 
ence whether  the  l^islature  itself  prescribes  the  duty  of  the 
officers  charged  with  the  repair  and  management  of  fire 
engines,  or  delegates  to  the  city  or  town  the  power  to  define 
those  duties  by  ordinance  or  by  law. 

In  McDonald  v.  The  City  of  Red  Wing,  13  Minn.,  38,  it 
was  held  that  a  city  is  not  liable  for  the  destruction  of  a 
building  torn  down  to  arrest  the  progress  of  a  fire,  unless  such 
liability  is  created  by  statute;  and  that  it  makes  no  difference 
whether  such  building  is  torn  down  under  the  direction  of  the 
city  officers  assuming  to  act  in  their  c^cial  capacity,  or  by  the 
citizens  and  bystanders  on  their  own  motion. 

In  Wheeler  v.  The  City  of  Cincinnati,  19  Ohio  St,  19,  the 
Supreme  Court  of  Ohio  said  that  ^'  the  laws  of  this  state  have 
conferred  upon  its  municipal  corporations  power  to  establish 
and  organize  fire  companies,  procure  engines  and  other  instru- 
ments necessary  to  extinguish  fire,  and  preserve  the  buildings 
and  property  within  its  limits  from  conflagration^  and  to  pre- 
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scribe  flinch  by-laws  and  regnlations  for  the  government  of 
said  companies  as  may  be  deemed  expedient.  But  the  powers 
tlins  conferred  are  in  their  nature  legislative  and  govern- 
mental; the  extent  and  manner  of  their  exercise,  within  the 
sphere  prescribed  by  statute,  are  necessarily  to  be  determined 
by  the  judgment  and  discretion  of  the  proper  municipal 
authorities,  and  for  any  defect  in  the  execution  of  such  pow- 
ers, the  corporation  cannot  beheld  liable  to  individuals.  Nor 
is  it  liable  for  a  neglect  of  duty  on  the  part  of  fire  compa- 
nies, or  their  oflScers,  charged  with  the  duty  of  extinguishing 
fires." 

In  Western  College^  c6(?.,  v.  The  City  of  Cleveland y  12  Ohio 
St.,  875,  which  was  an  action  against  the  city  to  recover  for 
property  destroyed  by  a  mob,  based  upon  a  clause  of  the  city 
charter,  in  reference  to  the  city  council,  which  provided  that 
"  it  shall  be  their  duty  to  regulate  the  police  of  the  city,  pre- 
serve tlie  peace,  prevent  disturbances  and  disorderly  assem- 
blages," it  was  held  that  the  duty  intended  was  that  properly 
appertaining  to  an  administrative  and  legislative  body,  acting 
in  the  government  of  the  city — the  making  regulations,  by- 
laws and  ordinances  for  the  purposes  specified,  to  be  enforced 
by  the  appointment  of  officers;  and  that  neither  on  general 
principles,  nor  from  the  effect  of  the  enactment,  was  the  city 
responsible  for  the  destruction  of*  property  by  a  riotous  assem- 
blage of  persons,  or  for  the  neglect  of  the  officers  in  not 
preserving  the  peace  and  preventing  the  destruction  of  pro- 
perty. 

In  Duriba/r  v.  The  Alcalde,  dhc,  of  San  FranciecOj  1  Cal., 
855,  it  was  held  that  a  municipal  corporation  is  not  liable  for 
the  destruction  of  a  building,  in  pursuance  of  the  direction  of 
its  officers,  where  no  statute  exists  creating  snch  liahilityi 
This  decision -was  made  in  a  case  where  the  building  of  plain- 
tiff had  been  blown  up  by  the  Alcalde  and  other  officers  of 
the  city  during  a  conflagration,  for  the  purpose  of  staying  its 
progress,  and  where  the  destruction  of  the  building  by  fire 
was  not  inevitable. 

In  Russell  v.  The  Mayor,  i&c,,  of  New  York,  2  Denio,  461, 
the  statute  provided,  ^^that  when  any  building  or  buildings  in 
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the  city  of  New  York  shall  be  on  fire,  it  shall  be  lawful  for 
the  Mayor,  or,  in  his  absence,  the  Recorder  of  the  city,  with 
the  consent  and  concurrence  of  any  two  of  the  aldermen 
thereof,  or  for  any  three  aldermen,  to  direct  and  order  the 
same  or  any  other  buildings  which  they  may  deem,  hazardous, 
and  likely  to  take  fire,  or  to  convey  the  fire  to  other  buildings, 
to  be  pulled  down  and  destroyed."  The  statute  also  provided 
for  an  assessment  of  the  damages  which  the  owners  of  buildings 
thus  destroyed  should  sustain,  and  for  the  payment  thereof  by 
the  city.  And  it  was  held  that  the  city  was  not  liable  in  an 
action  at  common  law  for  the  loss  of  personal  property 
deposited  in  a  building  destroyed  by  virtue  of  an  order  of  the 
Mayor,  etc,  pursuant  to  the  statute  to  prevent  the  spread  of 
fire,  that  the  statute  provided  for  compensation  only  to  the 
owners  of  buildings  thus  destroyed,  and  to  those  "  having  an 
estate  or  interest"  in  such  buildings;  that  the  owner  of  per^ 
sonal  property  deposited  in,  and  destroyed  with,  the  build- 
ings, was  not  within  the  statute,  and  could  not,  therefore, 
recover.  It  was  further  held  in  that  case,  that  the  authority 
conferred  by  the  statute  upon  the  oflBcers  of  the  city  is  a  reg- 
ulation of  the  right  which  individuals  possess  to  destroy  pri- 
vate property,  in  cases  of  inevitable  necessity,  to  prevent  the 
spreading  of  fire;  that  in  making  an  order  for  the  destructiou 
x>f  a  building  pursuant  to  the  statute,  the  officers  do  not  act  as 
the  agents  of  the  corporation,  but  as  magisti-ates  designated 
by  law  for  the  execution  of  a  public  duty,  and  that  the  cor- 
poration was  not  responsible  for  their  acts  any  further  than 
.  the  statute  had  made  them  so. 

In  Stone  V,  The  Mayor  of  N&w  York.  25  Wend.  156,  it  was 
held  that  the  lessee  of  a  building  in  the  city  of  New  York, 
destroyed  by  fire  by  order  of  the  Mayor,  to  prevent  the  spread 
of  a  conflagration,  was  iiot  entitled  to  recover  damages  for 
merchandize  in  the  building  at  the  time  of  its  destruction  not 
belonging  to  him  but  the  property  of  others^  and  which  was 
in  his  possession  as  a  factor,  or  merely  on  storage.  The  ground 
of  this  decision,  like  that  in  Hussell  v.  The  Mayor^  etc.y  supra, 
is  that  there  was  no  liability  on  the  part  of  the  city  to  make 
compensation  for  property  destroyed,  except  as,  and  to  the 
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extent,  provided  by  the  statute;  that  unless  the  statute  created 
a  liability  on  the  part  of  the  city  none  existed. 
-  This  is  the  doctrine  of  all  the  eases  we  have  found  with  the 
wngle  exception  of  Bishop  <&  Parsons  v.  The  Mayoi\  etc,  of 
Maeofty  7  Goo^  200.  There  the  city  was  held  liable  for  blow- 
ing up  the  building  of  the  plain tiflf.  No  authority  is  cited 
except  Lord  v.  The  Mayor,  etc.  of  N.  Y.,  18  Wend.,  126. 
This  case  was  decided  both  in  the  Supreme  Court,  17  Wend., 
285,  and  in  tlie  Court  of  Errors  upon  the  ground  that  the  stat- 
ute of  the  State  had  expressly  made  the  corporation  respon- 
sible, and  not  upon  the  ground  of  any  common  law  liability. 
The  decision  stands  alone,  and  in  the  language  of  the  Supreme 
Court  of  California,  Dunbar  v.  San  Francisco,  1  Cal.,  358, 
*f  Without  some  provision  in  the  charter,  or  some  statutory 
enactment,  imposing  the  liability  upon  the  city,  I  do  not  see 
bow  that  decision  can  be  sustained.'' 

In  Taylor  v,  Plymouth,  8  Met.  (Mass.,)  462,  which  was  an 
aetion  to  recover  against  the  town  for  a  building  torn  down 
to  stop  a  fire,  Ch.  J.Shaw,  says:  "In  order  to  charge  the 
town,  the  remedy  being  given  by  statute  only,  the  case  must 
be  clearly  within  the  statute.  Independently  of  the  statute, 
the  pulling  down  of  a  building  in  a  city  or  compact  town,  in 
time  of  fire,  is  justified  upon  the  great  doctrine  of  public 
safety,  when  necessary,  *  *  *  ,  But  if  there  be  no 
necessity,  then  the  individuals  who  do  the  act  shall  be 
vesponsibla  This  is  the  more  reasonable,  as  the  law  has  vested 
an  authority  in  the  proper  officers  to  judge  of  that  necessity. 
But  the  town  is  responsible  by  force  of  the  statute  only,  and 
such  responsibility  is  confined  to  the  cases  specially  contem- 
plated,'' In  support  of  the  same  doctrine  of  the  non-liability  1 
of  the  corporation  in  the  absence  of  an  express  statute,*  seej 
the  following  additional  cases.  Weightman  v.  Washington, 
1  Black.,  (U.  S.)  49;  Coffin  v.  The  Inhabitants  of  Nantucket, 
5  Cush.,  269;  Ilafford  v.  City  of  New  Bedford,  16  Gray, 
297;  Buggies  v.  Nantucket,  11  Cush.,  438;  Parsons  v.  Petten- 
gelL,  11  Allen,  511;  Suwceov,  Geary,  8  Cal.,  69;  Brinkmeyer 
u  Evansville,  29  Ind.,  187.  See  also  cases  cited  in  notes 
to  Section  773,  of  Dillon  on  Mun.  Corp.,  p.  732;  and  see 
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also  Ogg  v.  City  of  Lansing^  35  Iowa,  495,  which  wa«  an 
action  brought  by  the  plaintiff  against  the  city,  alleging  that  in 
Nov.,  1871,  a  man  by  the  name  of  Less,  was  taken  sick  with 
small  pox  in  the  city;  that  the  city  authorities  took  said  Less, 
and  the  house  in  wliich  he  was  confined  under  its  charge  and 
control,  but  neglected  to  take  proper  and  ordinary  precautions 
to  prevent  the  spread  of  the  desease;  that  Less  died,  and  the 
agents  and  servants  of  the  city  requested  and  directed  the 
plaintiff,  who  was  passing  the  house  in  which  Less  died,  to 
assist  in  taking  the  coffin  in  which  said  deceased  was  deposited 
from  the  house,  without  giving- plaintiff  any  notice  of  the 
disease  which  caused  the  death,  and  without  having  cleaned 
the  house  or  used  any  means  to  prevent  the  spread  of  said 
disease;  that  the  plaintiff  did  so  assist  in  i*emoving  said  corpse, 
and  soon  returned  to  his  own  house  whereby  the  disease  was 
communicated  to  two  of  his  children  who  died  thereof.  It 
was  held  that,  although  the  statute  conferred  the  power  upon 
the  city  to  establish  a  board  of  health,  who  had  power  to  make 
regulations  in  relation  to  communication  with  houses  where 
there  was  any  contagious  or  infectious  disease,  to  establish 
pest  houses  or  hospitals,  and,  when  deemed  expedient  and 
necessary  to  prevent  the  spread  of  any  contagious  desease,  to 
remove  to  the  pest  house  or  hospital  any  person  sick  with  any 
such  disease,  to  prohibit  communication  or  intercourse  with 
such  houses,  etc.,  and  to  employ  persons  to  carry  into  effect  ail 
the  rules  and  regulations  made  by  the  board,  etc.,  the  city  was 
not  liable  for  the  alleged  negligent  conduct  of  the  persons 
thus  employed  in  the  hospital.  It  was  held  to  be  the  **  true 
doctrine  that  the  powers  conferred  upon  the  corporation  are  of 
a  legislative  and  governmental  nature,''  for  a  defective  execu- 
tion of  which  the  city  could  not  be  made  liable  in  a  common 
law  action. 

In  the  case  before  us  the  statute  (Rev.,  §  1057,)  authorizes 
municipal  corporations  to  "  protect  the  property  of  the.muni^ 
cipal  corporation  and  its  inhabitants."  Section  1058  empowers 
them  to  make  "  regulations  for  the  purpose  of  guarding 
against  danger  from  accidents  by  fire.''  Section  1071  confers 
the  power  upon  the  city  "  to  make  and  publish  from  time  to 
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time  by-laws  or  ordinances,  not  inconsistent  with  the  law  of 
the  state,*'  for  carrying  into  effect  the  powers  conferred,  and 
makes  it  the  duty  of  the  corporation  "  to  make  and  publish 
such  ordinances  or  by-laws  as  shall  be  necessary  to  secure  the 
corporation  from  injuries  by  fire,"  etc.  And  by  section  1096 
the  corporation  is  authorized  to  establish  a  city  watch  or 
police,  and  organize  the  same  in  such  manner  as  will  most 
effectually  secure  the  inhabitants  from  personal  violence  and 
their  property  from  fire  and  unlawful  depredation,  to  establish 
and  organize  fire  companies,  and  provide  them  witli  proper 
engines  and  such  other  instruments  as  may  be  necessary  to 
extinguish  fire  and  preserve  the  inhabitants  of  the  city  from 
eonflagrations,  and  to  provide  such  by-laws  and  regulations  for 
the  government  of  the  same  as  they  shall  deem  expedient." 

We  will  not  stop  to  determine  whether  these  statutory  pro- 
visions do  or  do  not  confer  authority  upon  the  city  to  pass  the 
ordinance  under  which  plaintiff's  property  was  destroyed,  for 
if  they  do  not  confer  such  authority,  the  city,  in  its  corporate 
capacity,  could  not  be  made  liable  for  the  unauthorized  act  of 
any  of  its  oflScers.  The  ordinance  would  be  void,  and  would 
confer  no  authority  on  the  Mayor  or  other  oflicers  to  do  the 
act  complained  oi\  and  the  city  would  not  be  liable  theretbr. 
See  Dunbar  v.  San  Franoisco^  supra^  and  cases  cited  on  p. 
856.  If,  on  the  other  hand,  the  ordinance  is  valid,  and  auth- 
orized the  Mayor  to  judge  of  the  emergency  and  do  what,  by 
the  common  law,  any  individual  might  do  at  his  peril  without 
a  statute  upon  the  cases  cited,  the  city  is  not  liable  for  the  con- 
seqnences  of  his  acts  in  the  absence  of  a  statute  creating  such 
liability. 

II,    It  is  insisted  by  appellant's  counsel  that  the  destruc- 
tion of  plaintifi^s  buildings  when  there  was  no  immediate 

^ .  ^j^j.  necessity  to  do  so  to  arrest  the  progress  of  the 

nent  domain,  j^^^  ^^s  a  taking  of  private  property  for  public 
use,  and  having  been  taken  by  appellee  in  pursuance  of  the 
ordinance  and  statutes  refered  to,  the  plaintiff  is  entitled  to 
compensation  from  the  city. 

There  are  several  satisfactory  answers  to    this  position. 
Firsts  the  power  of  eminent  domain  is  vested  in  the  State^ 
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and  can  be  exercised  by  it  alone,  either  directly,  or  by  the  cor- 
poration or  persons  to  whom  it  is  delegated  by  the  legislature, 
the  parpose  must  be  a  public  one,  and  specified  in  the  act 
delegating  the  power,  and  the  power  must  be  strictly  pursued. 
See  cases  cited  in  notes  to  sections  467, 468  and  469,  of  DiU 
Ion  on  Municipal  Corporations.  There  is  nothing  in  the  stat- 
utes of  the  State  conferring  the  power  of  eminent  domain  upon 
tjie  cities  of  the  State,  except  for  the  purpose  of  laying  off, 
opening,  widening,  straightening,  etc.,  streets,  alleys,  public 
grounds,  wharves,  landing  places  and  market  places.  Kevision, 
§§  1064,  1065, 1066, 1067.  These  sections  of  the  statute  con- 
fer upon  the  corporations  the  right  of  eminent  domain  for 
these  purposes,  and  make  provision  for  compensation  to 
the  owners  of  property  to  be  taken  under  the  power.  The 
power  is  not  conferred  for  any  other  purpose,  and  consequently 
can  only  be  exercised  for  the  purposes  authorized.  Secondj  if 
it  be  conceded  that  the  destruction  of  buildings  at  the  discre- 
tion of  the  mayor  or  other  officer  of  the  city,  when  a  fire  is  in 
progress,  is  a  taking  of  private  property  for  public  use,  then 
it  is  beyond  question  that  the  statutes  and  the  ordinances  of 
the  city,  before  referred  to,  do  not  confer  any  authority  upon 
the  city  or  any  of  its  officers,  or  other  person,  to  so  destroy 
buildings  or  other  property,  and  even  if  the  statute,  in  express 
words,  professed  to  authorize  such  destruction  Vlien  deemed 
necessary  by  an  officer  of  the  city,  no  authority  to  do  so  would 
be  thereby  conferred.  The  statute  would  be  null  and  void 
because  in  direct  conflict  with  section  18  of  article  1  of  the 
constitution.  Any  statute  professing  to  autlK>rize  the  taking 
of  private  property  for  public  use  without  first  making,  or 
securing  to  be  made,  a  just  compensation  tlierefor;  would  be 
invalid  and  confer  no  power  whatever  to  take  such  property. 
There  is  no  provision  in  the  statutes  of  the  State  providing  for 
making  compensation  for  property  destroyed  in  cities  for 
the  purpose  of  preventing  the  spread  of  fire,  consequently  if 
such  destruction  be  an  exercise  of  the  power  of  eminent 
domain,  it  follows  conclusively  that  such  destniction  is  not 
authorized  by  the  law.  Not  only  so,  but  if  the  destruction  of 
buildings  or  other  property,  for  the  purpol^  of  preventing  the 
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spread  of  fire  in  a  city  or  town,  under  the  direction  of  some 
oflScer  of  the  corporation  upon  whom  is  conferred  an  authority 
to  judge  of  the  emergency,  be  a  taking  of  private  property  for 
public  use  within  the  meaning  of  the  constitutional  provision 
before  referred  to,  then  the  legislature  cannot  authorize  such 
destruction,  for,  by  the  constitution,  compensation  is  required 
to  h^  first  made,  or  secured,  before  the  property  can  laMrfully 
be  taken,  which  would  be  utterly  impracticable  in  cases  of 
fire  in  compact  cities. 

Thirds  in  addition  to  the  reasons  above  given,  the  great 
weight  of  judicial  authority  holds  that  the  destruction  of 
property  under  authority  conferred  by  law  upon  oflScers  of 
municipal  corporations  is  not  an  exercise  of  the  power  of  emi- 
nent domain,  but  is  a  regulation  of  the  right  which  individuals 
possess  to  destroy  private  property  in  cases  of  inevitably 
necessity,  to  prevent  the  spreading  of  fire  or  other  gfeat 
calamity.  The  following  cases  hold  that,  the  destruction  of 
property  under  such  circumstances  is  not  the  exercise  of  the 
right  of  eminent  domain:  Russell  v.  Mayor ^  etc.^  of  N.  Yjs 
svpra;  The  Atn.  Print,  Works  v.  Lawrence^  3  Zabriskie,  595, 
615;  McDonald  v.  City  of  Bed  Wing,  13  Minn.,  38,  41,  42; 
Stone  V,  Mayor,  etc,  of  N,  Y.,  25  Wend.,  172,  173;  Opinion 
of  Senator  Verplank;  Surooeo  v.  Oeary,  3  Cal.,  69,  73,  74; 
Dunbar  v.  The  Alcalde,  etc.,  of  San  Francisco,  supra.  The 
following  cases,  while  they  do  not  expressly  decide,  support 
the  same  doctrine:  Taylor  v.  Plymouth,  8  Met.,  462,  465; 
The  Mayor,  etc.,  v.  Lord,  18  Wend.,  126;  Conwell  v.  Enyrie, 
2  Carter  (Ind.),  35. 

While  there  are  to  be  found  in  the  opinions  of  judges  in 
some  cases,  expressions  leading  to  a  different  view,  we  have 
found  no  case  directly  liolding  a  doctrine  different  from  that 
of  the  cases  above  cited  on  this  point. 

We  find  no  authority,  either  in  the  adjudged  cases  or  in 
legal  principles,  upon  which  to  hold  the  municipal  corporation 
liable  for  the  act  of  the  mayor  in  ordering  the  destruction  of 
plaintiff's  buildings.  The  judgment  of  the  Circuit  Court,  in 
sustaining  the  demurrer  to  the  plaintiff's  petition,  must  be 

Affibked. 
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Deebe  &  Co,  V.  Young  et  al. 

Equity :  consideration:  conveyance.  Where  land  was  conveyed  to  a 
grantee,  and  by  him  to  a  second  who  afterwards  deeded  it  without 
warranty  to  a  third  grantee,  and  the  original  conveyance  was  subse- 
quently set  aside,  the  decree  providing  for  a  repayment  of  the  conside- 
ration for  the  first  sale  and  making  it  a  lien  upon  the  land:  Held,  that 
the  grantee  without  warranty  had  a  paramount  equity,  and  would  pre- 
vail over  the  creditor  of  the  first  grantee. 

Appeal  from  Decatur  Circuit  Court, 

Thursday,  October  22. 

Proceedings  upon  a  garnishment.  The  controversy  is 
between  the  plaintiffs,  who  are  judgment  creditors  of  Yoang 
and  Sales,  and  who  garnished  Poison  as  the  supposed  debtor 
of  Young,  on  the  one  hand,  and  the  intervener,  Sigler,  on  the 
other.  The  question  arose  upon  demurrer,  and  the  court  held 
with  the  intervener.  The  material  facts  are  concisely  stated 
in  the  opinion.    The  plaintiffs  appeal. 

Warner  cfe  Bulloch  and  Tamiehill  cfe  Fee,  for  appellants. 

John  W.  Harvey y  for  appellees. 

Cole,  J. — On  February  13,  1869,  Poison  conveyed  certain 
land  to  Young  and  Harvey.  In  1870,  Harvey  conveyed  his 
interest  in  the  land  to  Young.  Afterwards,  and  on  December 
14,  1870,  Young  conveyed  to  Greo.  Benton.  December  20, 
1871,  Benton  conveyed  to  Sigler,  but  without  warranty.  In 
August,  1870,  Poison  brought  suit  to  set  aside  the  conveyance 
by  him  to  Young  and  Harvey,  because  of  fraud,  etc.  In  Sep- 
tember, 1872,  the  conveyance  was  set  aside,  and  a  judgment 
was  rendered  against  Poison  for  $847,  the  amount  of  the  con- 
sideration paid  to  him  by  Young  and  Harvey,  and  this  was 
made  a  specific  lien  on  the  land.  In  February,  1872,  Deere 
&  Co.  obtained  judgment  against  Young  and  Sales  for  $620, 
and  in  October,  1872,  garnished  Poison  as  the  debtor  of 
Young,  and  seek  to  subject  the  judgment  for  the  purchase 
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money  in  his  favor  against  Poison,  to  the  payment  of  their 
judgment  against  him.  Sigler  intervened  and  claims  that  he 
has  a  better  right  to  it. 

If  the  conveyance  by  Poison  to  Yonng  and  Harvey  had  not 
been  set  aside,  Sigler  would  have  held  the  land,  and  Deere  & 
Co.  could  liave  had  no  claim  upon  it.  The  land  was  but  the 
representative  of  the  consideration  paid.  When  the  land  was 
taken,  Sigler's  right  to  that  which  it  represented  was  very 
natural,  clear  and  direct.  It  was,  uppn  plain  equity  princi- 
ples, paramount  to  plaintiff's  claim,  whicli  was  subsequent  in 
time,  and  foreign  in  matter  to  it.  * 

Apfibmed. 


105   9a] 


Htjltz  bt  al.  y.  Zollabs  et  al. 

1.  Judicial  Sale:    constructivb  notice.    Under  Sectaon  1947,  Code  of 

1851,  the  pubUdty  of  the  proceeding  of  a  sheriff's  sale  is  constructive 
notice  to  Uiose  only  who  derive  tiieir  title  from  or  tiirough  the  judgment 
debtor. 

2.  Judgment :    lien  of.    A  judgment  is  not  a  Uen  upon  an  equitable 

interest  in  real  estate  in  such  a  sense  as  to  charge  or  affect  a  subsequent 
bona  fide  purchaser  without  notice.  Following  Bridgman  dt  Co.  v,  Mc- 
Kissick  dt  Bone,. 15  Iowa,  260. 

S.  Parties :    who  are  not  bound  by  an  adjxjdication.     Judicial  pro- 
ceedings, to  which  one  is  neither  privy  nor  party,  are  not  conclusive 
upon  him.    That  a  conveyance  from  plaintiflfe'  source  of  title  was  set 
.   aside  as  void  in  a  proceeding  to  which  neither  the  grantee,  nor  those 
claiming  under  him,  were  made  parties,  did  not  impair  plaintiffs'  title. 

Appeal  from  Wapello  Circuit  Cowrt. 

Thubsday,  Octobeb  22. 

This  action  was  brought  Jnly  7,  1869,  to  quiet  the  title  in 
plaintiffs  to  fifteen  acres  off  the  north  end  of  the  west  half  of 
the  northeast  quarter  of  section  twenty-four,  township  seventy- 
two,  range  fourteen  west,  in  Wapello  county.  The  plaintiff, 
Electa  Hultz,  is  the  widow  of  Abraham  Davis,  deceased,  to 
whom,  in  right  of  dower  for  life,  the  land  has  been  assigned; 
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and  the  other  plaintiffs  are  the  children  and  only  heirs  at  law 
of  said  Davis,  deceased;  the  plaintiffs,  collectively,  own  the 
entire  interest  formerly  vested  in  said  Davis.  The  defendants 
claim  title  to  the  land,  and  have  laid  it  off  into  city  lots  as  an 
addition  to  Ottumwa.  The  cause  was  tried  by  the  first 
method  of  trying  equitable  issues,  and  judgment  was  rendered 
for  plaintiffs.     The  defendants  appeal. 

H,  B,  Henderahott^  for  appellant  Zollars. 

E.  L.  Burton^  for  appellant  Ballingall. 

J,  W.  Dixon  and  J,  B.  Ennia^  for  appellees. 

CoLB,  J. — The  parties  filed  an  agreed  statement  of  facts, 
embracing  all  the  material  facts  of  the  case.  The  evi- 
dence in  the  record  relates  mainly  to  the  question  of  posses- 
sion and  the  right  of  inheritance  of  the  plaintiffs.  This  latter 
fact  is  not  here  controverted,  and  the  question  of  possession  is 
not  material  in  the  vie#  taken  by  this  court.  The  only  ques- 
tion at  issue  is  as  to  which  party  has  the  title. 

The  plaintiff's  title  i^ests  upon  these  facts:  July  21,  1846, 
Wm.  H.  Evans  became  the  sole  owner  of  the  entire  half  of 
the  quarter  section,  by  purchase  from  the  government.  On 
the  same  day  he  conveyed  the  same  by  general  warranty  deed, 
for  a  valuable  consideration  paid  him,  to  Francis  M.  Harrow, 
and  the  deed  was  duly  recorded  July  15,  1848.  November 
27,  1852,  Francis  M.  Harrow  conveyed  by  warranty  deed,  for 
a  valuable  consideration,  the  fifteen  acres  in  controversy,  to 
Abraham  Davis,  and  the  deed  was  duly  recorded  November 
29,  1852.  At  the  time  of  his  purchase  Davis  had  no  actual 
knowledge  whatever  of  any  ti*aud  or  fraudulent  intent  con- 
nected with  the  conveyance  to  Francis  M.  Harrow,  nor  of  the 
sale  of  the  land  on  execution  against  Chas.  F.  Harrow,  nor  of 
any  adverse  claim  to  the  land  by  any  one,  and  made  his  pur- 
chase in  good  faith.  That  about  February  1,  1856,  Abraham 
Davis  died,  leaving  the  plaintiffs,  his  widow  and  children,  who 
are  his  only  heirs  at  law^  and  are  still  possessed  of  all  the  title 
he  owned. 
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The  defendants'  title  rests  upon  these  facts:  That  Francis 
M.  Harrow  was  the  eon  of  Charles  F.  Harrow;  that  the  deed 
from  Wm.  H.  Evans  to  Francis  M.  Harrow'  was  made  to  the 
said  Francis,  instead  of  the  said  Charles,  with  the  intent  on 
the  part  of  both  to  delay  and  defraud  the  creditors  of  the  said 
Charles  F.  Harrow,  and  particularly  the  State  Bank  of 
Indiana.  On  February  14,  1850,  The  State  Bank  of  Indiana 
recovered  a  judgment,  in  the  District  Court  of  Wapello 
county,  against  Charles  F.  Harrow  for  $2,519.25,  on  an 
indebtedness  existing  prior  to  1846.  On  February  20, 1850, 
a  general  execution  was  issued  upon  said  judgment,  which 
was  levied  on  the  land  in  controversy  and  other  lands,  as  the 
property  of  Charles  F.  Harrow,  April  13, 1850,  and  advertised 
for  sale  June  1, 1850,  and  the  execution  was  returned  for  want  of 
time  to  sell.  On  the  date  last  named  a  venditioni  exponas 
was  issued,  directing  the  sale  on  that  date,  June  1,  1850,  and 
was  returned  not  sold  for  want  of  bidders.  On  October  2, 
1851,  a  second  venditioni  exponas  was  issued,  and  thereunder 
the  whole  of  the  west  half  of  the  quarter  section,  including 
the  fifteen  acres,  was  sold  November  13,  1851,  to  Hall  &  Wil- 
son, for  $800.  On  August  30,  1853,  the  sheriflF  by  virtue  of 
the  sale  conveyed  said  real  estate  to  Hall  &  Wilson,  and  theii* 
deed  was  duly  recorded  the  next  day.  At  the  May  term,  1856, 
of  the  U.  S.  District  Court  for  the  District  of  Iowa,  Hall  & 
Wilson  filed  their  petition  against  J.  W.  Caldwell  and  Harriet 
M.  Harrow,  Exec'rs.  of  Francis  M.  Harrow,  then  deceased, 
and  his  only  heirs  at  law,  Albert  Harrow  and  Frances  Harrow, 
who  alone  were  notified  and  made  defendants;  these  defend- 
ants appeared,  answered,  and,  after  a  full  hearing  upon  the 
merits  of  the  case,  it  was  adjudged  (the  relief  being  proper 
upon  the  pleadings  and  issues,)  that  the  deed  from  Evans  to 
Francis  M.  Harrow  was  void,  because  the  real  estate  belonged 
to  Charles  F.  Harrow,  and  the  title  was  placed  in  the  name  of 
Francis  M.  Harrow  to  defraud  the  creditors  of  said  Charles. 

That  on  the  day  of  November,  1864,  Hall  &  Wilson 

conveyed  the  fifteen  acres  in  controversy  to  the  defendants 
herein. 

It  will  be  observed  from  the  foregoing  statement  of  the 
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respective  bases  of  title,  that  the  execution  sale  to  Hall  & 
1.  JUDICIAL     Wilson,  under  the  judgment  against  Charles  F. 
sulwtive""     Harrow,  was  made  on  November  13,  1851,  with 
notice.  fj^^  right  of  redemption  for  one  year;  while  the 

conveyance  made  by  Francis  M.  Harrow  to  Abraham  Davis, 
was  not  made  till  November  27,  1852,  just  one  year  and  four- 
teen days  after  the  sale  to  Hall  &  Wilson.  The  appellants 
claim,  under  Code  of  1851,  Sec.  1947,  then  in  force,  that  since 
the  one  year  and  twenty  days  had  not  expired,  Davis  was  a  pnr- 
cliaser  with  notice.  That  section  is  as  follows:  "The  pur- 
chaser  of  real  estate  on  a  sale  on  execution  need  not  place  any 
evidence  of  his  purchase  upon  record  until  twenty  days  after 
the  expiration  of  the  full  time  of  redemption.  Up  to  that 
time,  the  publicity  of  the  proceedings  is  constructive  notice  of 
the  rights  of  the  purchaser,  but  no  longer."  This  section  has 
no  application  to  the  facts  of  this  case,  and  as  between  these 
partiee.  It  applies  to  cases  involving  the  rights  of  and  has 
the  effect  to  make  the  proceedings  constructive  notice  to,  those 
persons  only  who  derive  title  from  or  claim  their  interest 
through  the  judgment  defendant.  Here  the  plaintiffs  derive 
their  title  through  Francis  M.  Harrow,  while  the  judgment 
and  execution  sale  were  against  Charles  F.  Harrow.  It  is  an 
elemental  principle,  that  judicial  proceedings,  whether  they 
are  orders  or  steps  taken  in  court,  or  transactions  done  out  of 
court  pursuant  to  its  orders  or  process,  affect  those  only  who 
are  parties  to  such  judicial  proceedings  or  are  in  privity  with 
them.  These  plaintiffs  were  neither  parties  nor  privies  to  that 
proceeding,  and  are  not,  therefore,  charged  with  constructive 
notice  of  them. 

Again,  it  is  claimed  that  the  judgment  of  The  State  Bank 
of  Indiana  against  Charles  F.  Harrow  was  rendered  before 
the  purchase  by  Davis,  the  plaintiffs'  ancestor,  from  Francis 
M.  Hiirrow,  and  that,  since  under  our  law,  a  judgment  was 
and  id  a  lien  upon  an  equitable  interest  in  land,  as  well  as 
Ti]Kin  the  legal  title,  and  since  it  is  further  conceded  that 
Charles  F.  Harrow  was  the  equitable  owner  of  the  land  for  the 
benefit  of  his  creditors,  then  this  judgment  lien  ante-dates  the 
pUintiffg^  title,  and  is  paramount  to  it.    If  this  equitable  title 
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in  Cliarles  F.  Bbrrow  had  been  of  record,  or  if  we  leave  out 
of  view  the  want  of  notice  to,  and  the  good  faith  purchase  by 
Davis  in  ignorance  of  it,  the  claim  would  probably  be  sound 
in  theory. 

But  a  judgment  is  not  a  lien  upon  an  equitable  interest  in 
real  estate  in  the  sense  to  charge  or  affect  a  subsequent  honajide 
2  judombnt:  purchaser  without  notice.  This  point  was  expressly 
lien  of.  g^  decided  in  Bridgman  <&  Co,  v,  McEissich  d& 

Bone^  15  Iowa,  260,  and  we  see  no  occasion  to  dissent  from  that 
ruling.  See  also  the  cases  there  cited,  and  Miller  v.  Colville^ 
21  Iowa,  139;  Wallace  v,  Bdrtle,  lb.,  350;  Parker  v.  Pierce^ 
16  Iowa,  232.  To  hold  otherwise  would  be  to  practically 
nullify  our  recording  or  registration  statutes.  For,  if  a  judg- 
ment lien  against  one  who  had  not  the  title  of  record,  could 
overreach  a  title  acquired  in  good  faith  from  the  person  hav- 
ing such  title  apparent  of  record,  then  no  person  could  pur- 
chase real  estate  with  any  confidence  in  his  right  to  hold  it. 
In. this  case,  Francis  M.  Harrow  had  the  title  of  record;  Davis 
desired  to  purchase,  and  did  buy  in  good  faitli,  and  paid  his 
money.  He  could  not  know  who  miffht  have  an  equitable 
interest  in  it,  and  no  extent  of  examination  of  records  could 
enable  him  to  ascertain;  and  it  is  a  veritable  nullification  of 
our  recording  acts  to  hold  that  he  shall  be  bound  by  that 
which  could  not  be  ascertained  by  the  records,  and  of  which 
he  had  no  notice  in  fact.  Again,  it  is  well  settled  that  the 
holder  of  an  equitable  right  or  title,  the  evidence  of  which  is 
not  recorded,  cannot  ^t  up  such  equity  against  the  purchase 
of  the  legal  title  in  good  faith,  for  value,  and  without  notice  of 
the  legal  title.  If  the  owner  of  such  equitable  title  cannot 
make  it  available,  a/brifw^ri,  the  holder  of  a  mere  lien  thereon 
cannot. 

It  is  further  and  finally  claimed  that  the  judicial  proceed- 
ings, whereby  the  conveyance  by  Evans  to  Francis  M,  Harrow 
«  «*«^r«.       was  set  aside  as  void,  and  the  title  declared  to  be 

3.  PARTIES  :  ' 

bomid^by  ail  ^°  Charles  F.  Harrow,  destroys  the  basis  or  breaks 
adjudication.  ^  |i^]j  [^  ^he  chain  of  plaintiffs'  title,  and  leaves 
them  without  any  support.  They  were  neither  parties  nor 
privies  to  that  judicial  proceeding.  This  claim  is  conclusively 
YoL.  XXXIX. — 38 
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answered  by  the  maxim,  and  most  obvious  principle  of  justice^ 
that  no  man  ought  to  be  bound  by  proceedings  to  which  he  is 
a  stranger.     1  Greenl.  on  Ev.,  §  522. 

Apfoimed. 


Leighton  v.  Hosmeb. 


Partnership:  compensation  by  partner  for  lost  time.  It  was 
expressly  stipulated  in  the  articles  of  co-partnership  that  eadi  of  the 
four  partners  should  devote  all  his  time  to  the  business  of  the  firm. 
Included  in  the  individual  account  with  H.,  one  of  the  partners,  was  a 
chargre  for  lost  time,  by  which  his  share  of  the  profits  was  to  that  extent 
diminished.  In  an  action  against  H.,  another  of  the  partners  was  firar- 
nished  as  a  debtor  of  H.  to  the  extent  of  one-fourth  of  the  diarge  for  lost 
time,  and  it  was  claimed  that  the  charge  should  have  been  rejected* 
because  it  was  in  the  nature  of  an  allowance  to  the  others  for  services.  It 
was  held  that  the  court  could  not  say,  as  a  matter  of  law,  that  the  plaintiff 
was  entitled  to  recover,  and  that  the  charge  for  lost  time  constituted 
an  indebtedness  to  H.  on  the  part  of  the  other  members  of  the  firm. 

Appeal  from  Zee  Circuit  Court 

Wednesday,  October  22. 

The  plaintiflF  having  obtained  judgment  against  J.  IC. 
Hiatt,  November  16,  1872,  for  $4,358.37,  had  execution  issued 
thereon,  and  on  December  18,  1872,  the  defendant  h^^in,  A. 
Hosmer,  was  garnished,  as  the  supposed  debtor  of  said  Hiatt. 
Hosmer,  in  his  answer,  admitted  that  he  owed  Hiatt  a  certain 
small  sum,  which  he  paid  at  once  to  the  proper  officer,  and, 
also,  denied  any  further  indebtedness  whatever.  Issue  was 
taken  upon  this  answer.  The  issue  was  tried  by  consent  to 
the  court,  without  a  jury,  and,  upon  the  evidence,  the  court 
found  for  the  plaintiflF  for  $46.81,  and  rendered  judgment 
accordingly.  The  plaintiflF  claims  that  he  should  have  recov- 
ered $275,  with  six  per  cent,  interest  from  April  1,  1869,  and 
because  he  did  not,  he  appeals. 

Qilhnore  (&  Andersorh^  for  appellant. 
McCrary^  Miller  &  McCrary^  for  appellee. 
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Oi)LB,  J. — On  March  1, 1867,  Hiatt,  Hosmer,  Faber  and  Paul 
formed  a  partnership  for  manufactnring  and  dealing  in  lum- 
ber, to  continue  three  years.  Hosmer  and  Faber  furnished 
the  capital,  $20,000,  and  for  which  they  were  to  be  paid  inter- 
est; Hiatt  and  Paul  were  skilled  in  the  business.  The  fourth 
stipulation  of  the  articles  of  co-partnership  was  as  follows: 
"  AH  the  said  partners  shall  devote  and  give  all  their  time  to 
the  business  and  interest  of  said  firm.''  The  evidence  tends 
to  show  that  for  two  of  the  winters,  in  which  but  little  busi- 
ness, was  expected  or  done,  Hiatt  did  not,  by  reason  of 
sickness,  give  any  attention  whatever  to  the  business,  and  that 
for  most  of  the  time  during  the  last  year  he  was  also  absent 
from  the  business,  and  gave  it  no  attention,  and  that  for  a 
part  of  that  year  a  man  was  hired  in  his  place,  and  paid  out 
of  the  firm  funds.  The  books  of  the  firm  showed  a  net  total 
profit  of  $45,225.51,  and,  according  to  the  books,  each  partner 
had  withdrawn  or  received  his  full  proportionate  share  of  the 
profits.  But  included  in  the  individual  account  of  Hiatt,  and 
which  went  to  make  up  his  share  of  the  profits,  was  a  charge 
against  him,  because  of  his  loss  of  time,  as  follows:  April  1, 
1869,  J.  M.  Hiatt,  to  expense  account,  $1,100."  The  correct- 
ness of  this  charge  is  the  real  question  at  issue  between  the 
parties — the  plainti^  claiming  that  it  is  improper,  and  that 
Hosmer  owes  Hiatt  the  one-fourth  thereof,  with  interest.  It 
is  a  question  of  fact;  the  evidence  is  more  or  less  confiicting, 
and  the  trial  court  investigated  the  whole  matter  upon  its 
merits  of  fact,  and  reduced  the  charge  to  $783.50,  and  found 
for  the  plaintiff  Hosmer's  proportion,  or  one-fourth  the  differ- 
ence between  that  amount  and  the  $1,100,  as  charged.  While, 
as  an  original  question  of  fact,  we  might  not  have  reached 
precisely  the  same  result  upon  the  evidence,  yet,  under  the 
well  settled  rule,  in  cases  of  finding  of  fact  by  the  court,  we 
would  not  be  justified  in  disturbing  the  finding. 

But  the  learned  counsel  for  appellant  insist  that  since, 
under  the  law,  every  partner  is  under  an  implied  obligation  to 
devote  his  time  and  services  to  the  business  of  the  firm,  and 
this  without  reward,  unless  expressly  stipulated  for,  (See 
Collyer  on  Part,  Sec.  183;  Story  on  Part,  Sec  182;)  this 
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charge  of  $1,100  must  be  rejected  as  a  matter  of  law,  because 
it  is  in  the  nature  of  an  allowance  to  the  others  for  their 
services.  In  our  view,  however,  the  fourth  stipulation  in  the 
articles  of  partnership  is  diflferent  in  eflfect  from  the  implied 
obligation  of  the  law,  and  bound  the  partners  expressly  to 
devote  their  time  to  the  business  of  the  firm,  and  this  express 
obligation  may  be  construed  as  equivalent  to  an  agreement  to 
account  for  any  loss  of  time.  In  other  words,  we  cannot  say, 
as  a  matter  of  law,  and  against  the  ^finding  by  the  court,  that 
the  plaintiff  is  entitled  to  recover  one-fourth  of  said  sum. 

Affirmed. 

84  vm  : 

so    590 

100  117 

101  _m\ 

m    usj  Young  et  vx.  v.  Tucker  et  al, 

1.  Fraud :    partition  :    equity.    Equity  will  award  relief  ficom  a  decree 

in  an  action  for  partition,  which,  through  the  fraud  of  one  of  the  par- 
ties, divided  and  distributed  the  land  in  violation  of  the  rights  of  the 
others,  as  settled  by  the  pleadings  and  interlocutory  orden. 

2.  :    PLBADINO:    PRACTICE.    A  decree  procured  through  ftuud  Can* 

not  be  pleaded  in  another  action  as  an  abjudication  which  will  cut  off 
the  rights  of  the  adverse  party,  who  was  also  a  party  to  the  other 
proceeding,  and  be  binding  upon  him. 

3.  Fraotioe:  equitable  jurisdiction:  action.   When  equity  has  juris- 

diction pf  the  persons  and  sul^ject  matter  of  an  action,  it  will  not 
dismiss  the  cause  and  compel  the  parties  to  seek  relief  in  another  pro- 
ceeding. 

Appeal  f torn  Greene  District  Court. 

Thursday,  October  22. 

In  equity.  The  petition  alleges  that  the  petitioner,  Sarah, 
is  the  widow  of  William  S.  Jones,  who  died  in  1855,  seized  of 
400  acres  of  land  and  left  surviving  him  three  heirs,  Geral- 
dine,  Joseph  and  Huldah;  that  she  became  entitled  to  dower 
in  said  land  to  the  extent  of  one- third  thereof  for  life;  that  in 
1856  Huldah  died  unmarried,  and  her  interest  descended  to  the 
plaintiflF,  Sarah,  for  life,  remainder  in  fee  to  the  surviving  heirs, 
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and  tbat  in  1866  Joseph  died  onmarried  and  liis  interest 
descended  to  Sarah  for  life  and  remainder  in  fee  to  Geraldine. 
Iti  1865  the  surviving  heir,  Geraldine,  married  and  contracted 
to  sell  forty  acres  of  her  undivided  interest  to  one  8ummei*8, 
who  transferred  his  claim  to  plaintiff,  Abraham;  subsequently 
the  plaintiffs  intermarried.  In  1866,  before  the  death  of 
Joseph,  Greraldine  and  her  husband  conveyed  to  Jesse  Per- 
kins the  share  she  inherited  from  her  father,,  one-third  of  the 
lands,  less  the  forty  acres  contracted  to  Summers.  Perkins 
conveyed  his  interest  to  defendant,  Thicken 

In  1867  Tucker  instituted  proceedings  in  the  court  where 
this  suit  was  commenced  to  partition  the  said  lands.  From 
his  petition,  which  is  made  an  exhibit  to  plaintiffs'  petition, 
it  appears  that  he  claims  that  be  and  Summers  owned  an  undi- 
vided one-third — Summers'  interest  being  to  the  extent  *  of 
forty  acres.  The  court,  at  the  May  term,  1867.  adjudged  that 
plaintiff,  Sarahj  was  entitled  to  dower  interest  in  tie  lands,  to 
the  extent  of  one-third  of  their  value,  for  her  life,  and  that  she 
was  entitled  to  the  interests  of  Joseph  and  Huldah;  that 
Abraham  was  entitled  to  forty  acres  and  Tucker  to  the  remain- 
der, and  referees  were  appointed  to  mt^ke  parti tio'Q  of  the  land§ 
and  allow  Sarah  for  improvements  ipade  by  her  thereon. 

A  report  was  made  at  the  September  term,  1868,  by  the  refr 
erees,  to  the  effect  that  they  had  set  apart  to  Sarah  134  acres 
of  land  as  her  dower,  and  175  acres  as  the  interest  she  held 
under  Joseph  and  Huldah,  to  Abraham  40  acres,  and  to  Tucker 
50  acres. 

From  the.  record  of  the  decree,  under  which  the  referees 
acted,  which  is  an  exhibit  to  the  petition,  it  appears  that 
they  were  directed  to  consider  the  value  of  improvements 
made  by  Sarah  upon  the  lands,  and  allow  her  therefor  in 
making  the  partition.  They  report  that  they  considered  the 
improvements  a^id  allowed  Sarah  for  them  in  making  a  divis- 
ion of  the  land. 

Tucker  moved  to  set  aside  the  report  of  the  referees,  and 
thereon  the  court  directed  them  to  make  a  new  report,  allot- 
ting to  Tucker  the  fee  simple  title  in  all  the  lands  covered  by 
the  dower  of  Sarah,  subject  to  her  life  estate. 
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At  the  April  tenn,  1869,  the  referees  having  felled  to  report 
as  directed,  their  report  before  filed  was  amended  by  the  court 
as  ordered,  9axd  thus  approved.  Partition  of  the  lands  was 
accordingly  made  to  eonfonn  with  the  report  thus  amended 
by  the  court,  and  the  interests  confirmed  to  the  parties. 

It  is  alleged  that  at  the  September  term,  1868,  plaintiffs 
were  not  pi^esont  and  wholly  relied  upon  their  counsel  to  pro- 
tect their  interests;  that  during  said  term,  as  vrell  as  before 
and  afber,  he  was  dangerously  sick  and  whoU}'  unable  to  give 
any  attention  to  business,  which  was  wholly  unknown  to  plain- 
tiffs; that  neither  the  plaintiffs  nor  tiieir  attorneys  knew  of 
the  ord^  thus  made  in  their  case,  and  supposed  that  the  rights 
of  the  parties  had  been  fully  and  rightfully  determined,  and 
did  not  discover  the  contrary  until  1871 ;  that  the  value  of 
Sarah's  interest  in  the  lands  of  which  she  is  deprived  is  $2000, 
and  that  the  decree  and  order  hy  the  court,  under  which  Tucker 
was  declared  to  hold  the  fee  simple  title  of  the  lands  assigned 
to  her  for  dower,  was  procured  by  him  through  fraud.  The 
relief  prayed  for  is,  that  the  proceedings  in  the  partition  suit 
be  reviewed,  and  the  decree  so  amended  that  Sarah  may  be 
secured  in  h^  just  rights. 

Perkins,  as  an  intervenor,  filed  a  petition  setting  up  that^ 
under  a  deed  executed  to  him  by  Geraldine  prior  to  her 
conveyance  to  plaintiff,  Sarah,  he  held  die  fee  simple  title 
to  the  interests  of  Huldah  and  Joseph,  subject  to  the  life 
estate  of  Sarah,  being  26fr|  acres.  The  deed,  under  whidi  he 
claims,  is  made  an  exhibit  to  his  petition.  He  asks  that  his 
interest  be  set  off  to  him  and  his  title  confirmed. 

Plainti&  replied  to  the  petition  of  the  intervenor,  ailing 
that  the  deed,  under  which  he  claims,  was  obtained  by  fraud, 
and  is  utterly  void  for  that  reason.  The  substance  of  the 
answer  need  not  be  ftirther  stated. 

Defendant,  Tucker,  demurred  to  plaintiffs'  petition  on  the 
ground  that  it  does  not  allege  facts  sufScient  to  give  the  court 
jurisdiction,  or  to  entitle  plaintiffs  to  relief,  and  that  the  mat- 
ters alleged  therein  had  been  fully  adjudicated  in  the  partition 
proceedings.    The  demuri'er  was  sustained,  and  the  plaintifis 
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electing  to  stand  upon  their  petition  without  amendment,  it 
wa8  dismissod. 

The  petition  of  intervener  was  also  dismissed  without  prej- 
udice. Plaintiflis  and  the  intervener,  Perkins,  appeal  sepa- 
ratdy. 

H*  C.  Henderson^  and  Henderson  <&  Howard^  for  plain- 
tiffs, 

Jctckson  (&  Potter,  for  defendant  and  intervener. 

Beck,  J. — It  cannot  be  doubted  that  the  decree  of  partition, 
upon  the  report  of  the  referees  as  amended  by  the  court,  con- 
firming the  interests  of  the  different  parties  as  therein  declared, 
failed  to  give  plaintiff,  Sarah,  her  full  interest  and  right  in  the 
land  as  settled  by  the  interlocutory  order  and  admitted  by  the 
petition  of  Tucker.  She  was,  as  is  shown  by  the  proceedings, 
originally  entitled  to  dower  in  all  the  lands,  being  a  life  estate 
in  one-third  in  value  of  the  same.  She  subsequently  acquired 
the  interest  of  two  of  the  heirs,  which  was  the  fee  simple  title 
to  the  undivided  two-thirds  of  the  land.  Her  life  estate  in 
this  undivided  two-thirds  merged  in  the  fee,  held  by  her. 
She  was,  therefore,  entitled  to  have  set  apart  to  her  two-thirds 
of  the  land  in  fee  simple,  and  a  life  estate,  as  dower,  in  one* 
third  in  value  of  the  remaining  one-third.  But  by  the  final 
decree  of  partition  she  receives  175  acres  in  fee,  and  134  acres 
for  life.  Tucker,  who  was  entitled  to  receive  in  the  partition 
one-third,  less  forty  acres,  subject  to  the  dower  estate,  is 
awarded  by  the  decree  50  acres  in  fee  exempt  from  the  dower 
estate,  and  134  acres  subject  to  the  life  estate.  Sarah  should 
have  received  266f  acres  in  fee  and  a  dower  estate  in  133-J',  and 
Tucker  should  have  been  awarded  93-J'  acres  subject  to  Sarah's 
life  estate  in  one-third  of  it.  The  decree  did  not,  therefore, 
partition  the  lands  according  to  the  true  interests  and  rights 
1.  FRAUD  c  of  the  parties  as  settled  by  the  pleadings  and  the 
equity.  '  interlocutory  order.  It  deprives  plaintiff  of  valu- 
able property.  The  petition  alleges  that  this  resulted  from 
the  fraud  of  Tucker.  It  cannot  be  doubted  that,  if  plaintiff 
establish  her  allegations,    equity  will  award     relief.      The 
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demurrer  admits  the  truth  of  all  matters  properly  charged  to 
the  petition.     It  should  have  been  overruled. 

The  defendant  cannot  plead  the  decree,  if  fraudulent,  as  an 
adjudication  which  will  cut  off  plaintiff's  rights.  That  adju- 
2.  — -:  -; — :  dicatiou,  as  charged  in  the  petition,  was  procured 
pracuce. '  by  the  fraud  of  defendant,  and  is  not  binding  on 
plaintiff.  Equity  always  stands  ready  to  defeat  fraudulent 
purposes,  and  to  restore  claimants  to  rights  of  which  they 
have  been  deprived  through  fraud.  The  time  for  appeal,  in 
this  particular  case,  having  passed,  and  plaintiff  being  with- 
out other  remedy,  chancery  will  afford  relief.  ffosJcins  v. 
Hollenhack  et  al.  14  Iowa,  314;  Patridgev.  Harrow  <&  ffar- 
^rowy  27  Iowa,  97;  Brown  v.  The  Troy  Portable  Mill  Co.j  31 
Iowa,  460. 

II.  Plaintiffs  insist  that  the  intervener  cannot  be  heard  in 
this  proceeding,  and  that  his  petition  was  correctly  dismissed. 

The  relief  claimed  by  plaintiff  cannot  be  granted  without 
setting  aside  the  decree  of  partition.  If  that  be  done,  the 
Sw  KQuiTABLB  court  must  determine  the  titles  of  the  respective 

JUBI8DIC-  ,  111*  IT  •. 

tion:  action.  j5arties  to  the  land.  Any  such  determination  could 
not  affect  Perkins'  claim,  unless  he  be  a  party  to  the  action. 
Should  the  cause  be  heard  without  his  appearance,  he  could 
bring  his  action  against  the  plaintiff  for  the  land  claimed  by  him* 
If  he  be  made  a  party,  his  rights  may  be  determined  in  this 
action.  Equity  will  not  send  a  party  from  its  bar  to  begin  a 
new  suit,  when  it  has  jurisdiction  of  the  persons  and  subject 
matter  concerned,  and  can  afford  relief. 

Perkins'  interests  are  in  conflict  with  plaintiff's;  he  has  an 
interest,  or  claims  to  have,  in  the  matter  in  litigation,  and  is, 
therefore,  entitled  to  intervene,  under  Cod^,  §  2683.  The 
District  Court,  therefore,  erroneously  dismissed  his  petition. 

The  decree  and  oinier  appealed  from  by  plaintiffs  and  the 
intervener  are  reversed,  and  this  cause  will  be  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

KkV£RS£D. 
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OlIVEB  V.   MONTGOMBBY  ET  AL. 

1.  Bes  adjndioata:  pabtition:  judgmbnt.    A  judgment  in  an  action     89  &n\ 
for  partition,  in  accordance  with  the  prayer  of  the  petition,  will  estop  the  ^^l 

plaintiff  therein  or  those  holdinor  under  him.  from  claiming  in  another 
proceeding  that  the  title  to  the  whole  property  involyed  in  the  partition 
suit  is  in  him. 


i. :  equity:  estoppel.    One  who  obtained  a  partition  of  real  estate 

and  was  adjudged  the  owner  of  one-third  thereof,  while  the  title  to  the 
remainder  was  determined  to  be  in  others,  is  estopped  from  maintaining 
another  action  for  the  whole  property,  upon  the  ground  that  he  owned 
it  all  at  the  time  of  the  former  abjudication,  unless  he  can  show  some 
reason  for  equitable  interference.  ^ 

8.  Taxes :  payment  by  co-tenant.  A  co-tenant  who  has  paid  the  taxes 
upon  the  whole  property  held  in  common,  and  has  purchased  the  same 
at  tax  sale,  is  entitled  to  be  reimbursed  for  his  advances  therefor,  with 
interest  at  six  per  cent,  from  date  of  sale. 

♦ 
Appeal  from  Woodbury  District  Cowrt. 

Thubsday,  Octobbb  22. 

.  Fbom  the  year  1855  until  the  28th  of  April,  1865,  the  plain- 
jtiff  and  William  Montgomery  and  Daniel  Kider  were  tenants 
in  common  of  the  equitable  title  to  certain  lots  in  Sioux  City, 
the  legal  title  being  in  Daniel  Kider.  At  a  tax  sale  begun  on 
the  first  Monday  of  October,  1860,  George  Weare  purchased 
all  of  said  lots  for  the  delinquent  taxes  of  1859,  and  a  part  of 
them  also  for  the  delinquent  taxes  of  1857  and  1858.  On  the  4th 
of  January,  1861,  George  Weare  assigned  his  certificate  of 
purchase  to  William  Montgomery,  to  whom  a  treasurer's  deed 
was  executed  on  the  10th  day  of  April,  1865.  On  the  Slst 
day  of  July,  1860,  all  of  said  lots  were  sold  by  the  Marshal 
of  Sioux  City,  for  delinquent  taxes,  part  of  them  for  taxes  of 
1858  and  1859,  and  part  of  them  for  the  taxes  of  1859,  At 
this  sale  William  Montgomery  was  the  purchaser.  On  the 
7th  day  of  August,  1860,  the  marshal  executed  to  him  deeds 
for  all  of  said  lots.  At  the  April  Term,  1865,  of  the  Wood- 
bury  District  Court,  William  Montgomery  commenced  an 
action  against  Hattie  Oliver,  and  the  other  tenants  in  common 
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of  the  lots  in  petition  described,  asking  partition  thereof.  In 
the  petition  in  that  case  Montgomery  set  up  the  fact  of  the 
sale  of  all  of  said  lots  for  taxes  in  October,  1860,  and  that 
they  were  bid  in  by  him,  and  that  by  reason  of  the  pnrchafi^ 
of  said  lots  at  tax  sale,  and  the  subsequent  payment  of  taxes 
he  had  expended  the  sum  of  twelve  hundred  dollars.  The 
petition  prays  that  'the  property  be  divided,  and  that  in  the 
partition  the  fact  of  his  having  paid  the  taxes  might  be  con- 
sidered, and  that  a  proportionate  share  of  the  property  might  be 
set  oflF  to  him,  to  reimburse  him  for  the  outlay  of  -the  said 
sum  of  twelve  hundred  dollars.  Notice  was  served  by  publi- 
cation, and  default  was  taken  against  all  the  defendants  in  the 

partition  suit.  On  the  26th  4ay  of  April,  1865,  the  cause  was 
submitted,  and  the  court  found  the  interest  of  William  Mont- 
gomery in  the  lots  described  to  be  one-thii*d,  and  that  of  the 
plaintiff,  Hattie  Oliver,  to  be  one-third  and  that  of  various 
other  parties  named  to  be  one-third,  and  appointed  referees 

^  to  make  partition  accordingly. 

On  the  27th  day  of  April,  1865,  the  report  of  the  referees 
was  approved,  and  the  title  to  one-third  part  in  value  of  said 
lots,  the  same  being  in  plaintiff's  petition  described,  was  estab- 
lished and  adjudged  to  be  in  the  present  plaintiff,  Hattie  Oliver. 
After  said  partition  William  Montgomery  paid  varioue  taxes 
ujx)n  the  lots  so  set  apart  to  plaintiff.  On  the  19th  day  of 
February,  1870,  plaintiff  commenced  her  action  against  Wil- 
liam Montgomery,  to  set  aside  said  tax  deeds  upon  various 
grounds,  amongst  which  is,  that  being  tenant  in  common  of 
the  lots,  he  could  not  acquire  a  tax  title,  and  set  it  up  in  oppo«> 
sition  to  his  co-tenants. 

Pending  the  action  William  Montgomery  departed  this  life, 
and  the  present  defendants,  his  heirs-at-law,  were  substituted. 
The  court  dismissed  plaintiff's  petition,  and  confirmed  the 
title  to  the  lots  in  controversy  in  the  defendants.  Plaintiff 
appeals. 

J.  H.  Stoan^  for  appellant. 

Joy  <&  WriglU^  for  appellee. 
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Day,  J. — We  do  not  deem  it  necessary  in  this  case  to  deter- 
mine whether  in  any  case  and  under  any  ciroamstance,  a  tenant 
1.  RKs  ADJxr-    ^^  common  may  acquire  a  tax  title,  and  set  it  up 
Stion-'^ju^"  ftg«^»8^  Ws  co-tenants.    At  the  time  of  instituting 
™®''^  the  partition  proceedings  William  Montgomery 

held  the  deeds  of  the  Marshal  of  Sioux  City  for  all  the  lands 
which  were  the  subject  of  the  partition  suit  He  commenced 
his  action  tor  partition,  and  made  no  claim  of  title  in  virtue  of 
these  tax  deeds.  Upon  the  contrary  he  conceded  that  the  other 
parties  owned  an  undivided  interest  in  the  lots  then  the  sub- 
ject of  controversy,  and  he  asked  that  they  might  be  divided 
in  proportion  to  the  respective  interests  of  the  parties.  He 
procured  a  judgment  to  be  entered,  the  present  plaintiff  having 
made  default,  in  which  she  was  declared  to  be  the  sole  owner 
of  the  lots  which  are  the  subjects  of  the  present  action. 

If  he  was  the  sole  owner  of  all  the  lots  in  fee,  he  should 
have  declared  the  same,  and  instead  of  asking  partition,  he 
should  have  demanded,  if  necessary,  that  his  title  to  the  whole 
be  confirmed  and  quieted.  But  now  we  have  the  action  of  a 
competent  court,  in  a  case  in  which  the  present  plaintiff,  and 
the  ancestor  of  defendants,  were  parties,  involving  the  subject 
matter  of  this  suit,  in  which  it  was  regularly  adjudicated  that 
this  plaintiff  is  the  owner  of  the  lots  in  controversy.  This 
judgment  must  estop  William  Montgomery  and  those  claim* 
ing  under  him,  from  asserting  a  claim  to  this  property  under 
any  chain  of  title  which  he  held  at  the  time  the  partition  suit 
was  commenced.  This  view  is  conclusive  against  any  title 
which  may  be  claimed  under  the  marshal's  deeds. 

II.  Like  principles  apply  to  the  treasurer's  deed.  This  deed 
was  executed  on  the  IQth  day  of  April,  1865,  either  during  the 

^ .  g    j_  pendency  of  the  partition  suit,  or  before  its  com- 

ty:  estoppel,  mencement,  and  seventeen  days  before  the  judg- 
ment in  the  partition  suit.  If  Hattie  Oliver  had  been  plain- 
tiff in  that  partition  suit,  alleging  that  she  was  the  owner  of  an 
undivided  one-third  of  the  lots,  and  asking  that  they  be  assigned 
to  her  in  severalty,  and  William  Montgomery  had  suffered 
judgment  to  go  against  him,  without  setting  up  a  title  acquired 
before  judgment,  and  which  might  have  been  pleaded  as  a 
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defense,  would  not  the  judgment  estop  him  and  his  privies 
from  afterward  insisting  upon  such  title?  Interest  reipuhlioae 
ut  sit  finis  litum.  Where  suit  is  brought,  it  is  the  duty  of 
the  defendant  to  plead  everything  upon  which  lie  can  rely  to 
defeat  the  plaintiff's  right.  If  he  fails  to  do  this  even  equity 
will  grant  no  relief,  unless  upon  distinct  equitable  grounds, 
such  as  fraud,  accident  or  mistake.  Campbell  v.  Ayers^  1 
Iowa,  258.  It  mu^  be  equally  incumbent  upon  a  plaintiff  to 
set  forth  his  whole  claim,  and  allege  all  the  grounds  of  it. 
Surely  a  party  would  not  be  permitted  to  have  a  partition  of 
real  estate,  upon  the  ground  that  he  owned  an  undivided  one- 
third  of  it,  and,  after  a  judgment  is  obtained  confirming  his 
title  to  him  as  claimed,  and  also  confirming  the  title  of  the 
defendants  to  the  remainder,  be  allowed  to  maintain  a  further 
act  ion  for  the  whole,  against  the  same  parties,  upon  the  ground 
that  when  the  former  judgment  was  rendered  he  owned  it  all, 
unless  he  could  show  some  ground  of  equitable  interference. 
Estoppels  by  judgment  must  be  reciprocal,  and  it  can  make 
no  difference  in  principle  whether  the  party  is  plaintiff  or 
defendant  in  the  action.  If  Montgomery  would  have  been 
estopped,  had  he  been  defendant,  and  had  tailed  'to  plead  a 
title  which  he  might  have  pleaded  before  judgment,  he  must 
be  equally  estopped,  being  plaintiff,  and  failing  in  like  manner 
to  plead  the  same  title.  It  seems  to  us,  therefore,  that  the 
present  defendants,  who  are  in  privity  with  William  Mont- 
gomery, deceased,  can  make  no  claim  to  the  property  in  virtue 
of  the  treasurer's  deed,  and  that  the  court  erred  in  confirming 
defendant's  title  to  the  land  in  controversy. 

III.  It  appears  from  the  judgment  in  the  pai*tition  suit  that 
no  allowance  was  made  William  Montgomery  on  account  of 
a  TAXRs:pay-  the  taxes  which  he  had  paid.  His  claim  in  that 
-tenant.  regard  seems  not  to  have  been  passed  upon  or 

xjonsidered  at  all.  It  was  probably  not  competent  for  the 
court  in  that  action  to  grant  him  the  relief  which  he  asked. 
Plaintiff,  in  her  petition,  offered  to  reimburse  defendants  for 
the  taxes  paid,  if  it  shall  be  determined  that  she  is  liable  to 
<lo  so. 

Inasmuch  as  William  Montgomery  was,  at  least  equally  with 
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his  co-tenants,  under  obligation  to  pay  the  taxes  upon  these 
lands,  and  the  payments  were  necessary  for  the  protection  of 
his  own  property,  the  recovery  of  the  defendants  will  be 
limited  to  the  amounts  paid  at  the  respective  sales,  and  the 
amounts  since  paid,  with  interest  on  all  from  the  dates  of  pay- 
ment to  the  date  of  final  decree,  at  six  per  cent.  A  full  state- 
ment of  the  sums  and  dates  of  payment  is  attached  to  the 
additional  abstract.  As  we  understand  the  abstract,  this  state- 
ment includes  the  taxes  paid  upon  all  the  lots  owned  in  com- 
mon, and  not  merely  upon  the  lots  which  plaintiflT  claims. 
Defendants  will  have  judgment  for  one-third  this  amount, 
with  interest  at  six  per  cent,  from  the  respective  dates  of  pay- 
ment. 

A  decree  will  be  entered  quieting  plaintiff's  title  to  the  lots 
which  were  assigned  to  her  by  the  partition  judgment,  and 
barring  any  claim  of  defendants  under  the  tax  deeds  men- 
tioned.   Decree  may  be  entered  in  this  Court  if  desired. 

Keversed. 


The  DisTRior  Towns&ip  op  Taylor  v.  Moobe  et  al. 

Jurisdiotion :  boakd  of  supbrvisors  cakkot  abate  taxes.  Juris- 
diction is  not  conferred  upon  the  Board  of  Supervisors  to  determine  the 
right  of  a  municipal  corporation  to  assess  a  tax,  nor  has  the  board 
authority  to  abate  the  tax  levied  by  a  district  township,  upon  the  ground 
that  the  right  to  levy  it  is  in  another  township. 

Appeal  from  Appanoose  Circuit  Court, 

Frtoat,  October  23. 

Certiorari  to  the  Board  of  Supervisors.  The  Circuit  Court, 
on  the  hearing  of  the  writ  and  return,  adjudged  that  the  Board 
of  Supervisors  had  no  jurisdiction  to  make  the  order  abating 
the  taxes  in  question,  and  dismissed  the  proceedings.  The 
defendants  appeal. 
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Miller  dk  Croahy  and  Vermilion  dk  Haynes^  for  appellants. 
Tannahill  dk  Fee^  for  appellee. 

Cole,  J. — The  district  township  of  Taylor  in  Appanoose 
county,  in  which  is  situated  sections  25,  26,  27  and  the  sooth 
half  of  28,  township  70,  range  17,  levied  a  school  tax  for  1872, 
upon  that  and  all  other  real  estate  in  the  district  township.  The 
district  township  of  Douglas,  under  a  olaiti^  of  right  to  do  so,  on 
the  ground  that  said  territory  had  been  an^nexed  to  said  town- 
ship for  school  purposes,  also  levied  a  school  tax  upon  the 
property  and  real  estate  therein,  and  both  taxes  were  certified 
to  the  county  treasurer  for  collection.  At  the  January  meet- 
ing, 1873,  of  the  Board  of  Supervisors,  G.  W.  Taylor  and  others 
presented  their  petition  to  the  Board,  asking  them  to  abate  the 
said  school  taxes  le\'ied  upon  said  property  by  the  district 
township  of  Taylor;  and  at  their  June  session  following,  the 
board  made  an  order  abating  the  taxes  as  asked. 

The  plaintiff  claiming  that  the  order  was  made  without  any 
authority,  applied  for  the  writ  of  certiorari  in  this  case,  and 
upon  the  hearing  the  Circuit  Court  held  that  the  Board  of 
Supervisors  had  no  jurisdiction  to  order  the  abatement,  and 
annulled  or  dismissed  their  proceedings.  The  defendants 
appeal  and  claim  that  the  Board  had  the  jurisdiction  to  so 
order,  and  that  it  is  given  to  the  Board  by  Revision  of  1860, 
Sees.  739  and  740.  The  first  section  named  constitutes  the 
Board  of  Supervisors  a  Board  of  Equalization  of  the  assess- 
ment for  the  county.  And  the  next  section  declares  that  "  any 
person  who  may  feel  aggrieved  at  anything  in  the  assessment 
of  his  property,  may  appear  before  the  Board  of  Equalization 
either  in  person  or  by  agent,  at  the  times  mentioned  in  tlie 
proceeding  section,  and  have  the  same  corrected  in  such  man- 
ner as  to  said  Board  shall  seem  just  and  equitable."  These 
sections  give  plenary  power  to  equalize  all  the  assessTnents, 
and  to  correct,  upon  just  and  equitable  principles,  any  and  all 
errors  in  assessments.  But  this  proceeding,  as  instituted  before 
the  Board  of  Supervisors,  reaches  farther  back  than  mere 
equality  of  assessments  or  error  in  any  assessment;  it  involves 
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the  right  of  a  municipal  corporation^  a  school  district  town- 
ship, to  asaesa  at  all.  And  the  jurisdiction  to  determine  snch 
a  controversy  is  not  conferred  by  the  sections  referred  to,  upon 
the  Board  of  Supervisors. 

Affibmed. 


MosHEB  V.  Vincent. 


1.  Svidenoe:     ooxpetrnct  of  paju)l:    koticb  to  rsmovb  fence. 

In  an  action  against  a  road  supervisor  for  trespass  in  tearing  down  a 
fence  which  obstructed  the  highway,  the  admission  of  the  writteif 
notice  to  remove  the  fence  was  held  not  to  operate  to  exclude  parol  tes- 
timony bearing  upon  the  subject  matter  of  the  controveiBy. 

2.  Highway:    what  constitutes  an  obstbuction  of.     If  a  fence 

along  a  highway  is  so  situated  as  to  endanger  public  travel,  although  it 
does  not  extend  across  the  track,  or  to  require  removal  in  order  to 
render  the  road  safe  for  public  use,  it  is  a  direct  obstruction  of  the  high- 
way. 

3. :    fence:    reasonable  time  to  remove.    What  constitutes  a 

reasonable  time  for  the  removal  of  fence,  condemned  by  the  road  super- 
visor as  a  direct  obstruc^on  to  travel,  is  a  question  of  foot  for  the  deter- 
mination of  the  jury. 

Appeal  from  Van  Buren  Circuit  Court, 

Friday,  October  23. 

AonoN  by  ordinary  proceedings  to  recover  damages  for  an 
alleged  v^illlul  trespass  in  tearing  down  plaintiflF's  fence  along 
the  highway,  and  letting  in  stock  to  destroy  his  crops.  The 
defendant  answers  by  a  general  denial,  and  also  justifying  as 
doing  the  alleged  wrongs  in  discharge  of  his  duties  as  road 
supervisor,  and  after  notice  to  plaii^tiff  to  remove  his  fence 
firom  the  highway,  which  is  alleged  to  be  such  by  prescrip- 
tH)n.  There  was  a  jury  trial,  October  23,  1873,  (the  case 
having  been  before  tried,  and  the  judgment  reversed  in  this 
court  See  Mother  v.  Vincent^  34  Iowa,  478),  which  resulted 
in  a  verdict  for  defendant.    The  plaintiff  appeals. 


91  2si: 
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J.  C.  Knapp  and  Work  c6  Lea^  for  appellant. 
Trimhle  c6  Baldwin^  for  appellee. 

Cole,  J. — ^^I.  On  the  trial,  after  plaintiff's  evidence  was 
closed,  the  defendant  introduced  a  written  notice  by  him  as 
road  supervisor,  to  the  plaintiff  to  immediatel}'  remove  two 
lines  of  fence,  describing  them,  out  of  the  public  road,  one 
line  being  eighty  rods  long,  and  the  other  one  hundred  and 
sixty  rods.  The  defendant  then  testified  that  he  served  said 
notice  on  the  plaintiff,  May  24,  1870;  and  was  then  asked  by 
his  counsel,  "  What  did  you  say  to  Mr.  Mosher?  "  Answer— 
"  I  warned  him  to  work  on  the  road  with  his  team  Saturday, 
May  28,  and  told  him  to  move  his  fence  on  the  edge  of  the 
ditch  Saturday,  so  I  could  work  the  road  on  Saturday  at  that 
place  where  I  warned  him  to  work  the  road.  Do  not  recollect 
that  I  said  anything  to  him  about  the  balance  of  the  fence 
referred  to  in  the  notice."  This  was  duly  objected  to  as  irrel- 
evant, incompetent,  and  as  tending  to  contradict  or  modify 
the  written  notice;  but  it  was  admitted,  and  thereon  the  first 
en'or  is  assigned. 

We  do  not  see  any  error  in  this  ruling.     It  does  not  occur 

to  us  that  the  introduction  of  the  written  notice  could  operate 

1.  BviDKNCR;  to  exclude  parol  testimony  of  other  facts  trans- 
competency       ,  ,  ,  •*■  .11.  1 
of  parol:  no-  pinng  Subsequent  to  it,  and  bearmg  upon   the 

fence.  subject  matter  of  the  controversy.     Nor  do  we 

see  any  valid  objection  to  parol  evidence  of  a  conversation 
between  the  parties  indicating  the  place  where  the  defendant, 
as  road  supervisor,  intended  to  commence  work  on  the  road; 
nor  to  allow  the  jury  to  consider  that  evidence  in  determin- 
ing the  question  whether  the  notice  was  reasonable  or  not. 
In  order  to  determine  that  question  the  jury  should  be 
advised,  not  only  of  the  notice  and  the  time  of  service,  but  of 
the  condition  of  the  road  where  the  most  work  was  required, 
what  the  defendant  said  to  the  plaintiff  as  to  his  plan  or  pur- 
pose of  working  it,  and  of  all  other  facts.  If,  after  telling  the 
plaintiff  where  he  intended  to  begin  work,  the  defendant  had 
begun  elsewhere,  and  therefrom  plaintiff's  damages  had  been 
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increased,  this  would  have  been  very  competent  evidence  for 
the  plaintiff.     The  right  to  use  it  is  reciprocal. 

II.  Bat  the  court  gave,  also,  in  connection  with  this  same 
matter,  an  instruction  to  the  jury  as  follows:  "  8.  The  notice 
introduced  in  evidence  in  this  case,  in  writing,  cannot  be 
varied,  contradicted,  or  modified  by  oral  statements  of  the 
defendant  at  the  time  of  the  service  thereof;  and  the  evidence 
given  by  the  defendant  as  to  what  was  said  at  the  time  of  such 
service  cannot  be  considered  for  that  purpose  by  you;  but  it 
may  be  considered  by  you,  so  far,  if  at  all,  as  it  bears  upon 
other  matters  in  the  case."  In  our  view,  this  instruction,  in 
connection  with  the  evidence  above  set  out,  affords  no  ground 
for  complaint  on  the  part  of  the  plaintiff. 

III.  The  court  gave  this  instruction  to  the  jury:  '*  10.  It 
is  not  absolutely  necessary  that  a  fence  must  be  across  the 
2.  highwat:    ^''^k  wjiere  the  travel  passes,  in  order  to  be  a 

tutes  an"ob"  ^1^^*  obstruction  to  the  travel,  but  if  the  fence  so 
stniction  ot  obstructed  the  track  as  to  render  it  unsafe  or  dan- 
gerous to  public  travel  thereon,  and  if  such  is  the  case,  and  it 
is  necessary  to  remove  the  fence  in  order  to  make  the  road  safe 
for  public  travel,  then  this  would  be  a  direct  obstruction." 
The  twelfth  instruction  given  embodied  a  very  similar  propo- 
sition. Counsel  in  argument  have  endeavored  to  show  how, 
by  a  possible  construction,  this  might  have  mislead  the  jury. 
But  the  plain  and  natural  meaning  of  the  instruction  conveys 
a  proposition  sound  in  reason  and  correct  in  law. 

The  fourteenth  and  fifteenth  instructions  given,  and  to  which 
objections  are  made,  embody  the  legal  principles  respecting 
highways  by  prescription,  which  have  been  heretofore 
announced  by  this  court,  and  hence  we  need  not  review  them 
more  at  length  here.  See  Onstot  v,  Murray^  22  Iowa,  457, 
and  the  cases  following  it. 

IV.  It  is  claimed  in  argument  that  the  notice  proved  in 
this  case  was  not  unreasonable;  that  it  was  for  the  removal  of 
^ fence:  ^^^  hundred  and  forty  rods  offence  in  three  days, 

time^tore®-      uotice  being  given  on  the  24th  and  the  removal 
™*^'®-  to  be  completed  by  the  28th  of  the  same  month. 

There  is  no  question  but  that  the  instructions  fairly  submit 
Vol.  XXXIX. — 39 
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the  question  of  reasonable  time  to  the  jury,  and  they  have 
found  for  the  defendant.  We  have  none  of  the  evidence  in 
the  case.  While  the  time  given  seems  to  us,  as  practical  men, 
to  be  very  short  to  be  reasonable,  yet  we  cannot  say,  as  a 
matter  of  law,  that  the  time  was  not  reasonable.  The  evi- 
dence may  have  shown  the  plaintiff  to  be  a  large  farmer,  with 
a  working  force  sufficient  to  make  the  removal  in  one  day.  At 
all  events,  it  was  a  question  of  fSeict  for  the  determination  of 
the  jury.     We  discover  no  error  in  the  proceedings. 

Affibmed. 


Howell  v.  Snydeb. 


1.  Fraotioe  in  the  Supreme  Court:   bbcord:  hew  tbial.    Tlie 

Supreme  Court  will  not  reverse  the  action  of  the  court  below,  Bustaining 
a  motion  for  a  new  trial  because  the  verdict  is  contrary  to  '*  the  law, 
as  jDfiven  by  the  court/'  when  the  abstract  does  not  contain  the  instruc- 
tions given  upon  the  trial. 

2.  New  trial :  practice.    It  requires  a  stronger  showing  to  reverse  an 

order  granting,  than  one  lefusing,  a  new  trial.  {Freeman  v.  Rich,  1 
Iowa,  504.) 

Appeal  from  Wayne  District  Court. 

Fbidav,  Octobeb  23. 

Action  upon  a  promissory  note,  made  by  the  defendant  to 
The  Iowa  Southern  Kailway  Company  or  order,  for  $104.20, 
dated  February  8,  1870,  and  payable  one  day  after  date. 
Defense,  that  the  note  was  given  in  payment  of  a  subscription 
made  by  the  defendant  to  the  railway  company  to  aid  in  its 
construction,  and  upon  certain  conditions  as  to  the  line  or  route 
of  its  construction,  the  time  of  its  completion,  etc.,  etc.;  that 
by  false  and  fraudulent  representations  made  to  the  defendant, 
by  this  plaintiff  as  one  of  the  oflScers  of  the  Railroad  Company, 
as  to  the  performance  of  such  conditions  the  note  was  obtained; 
that  in  fact  none  of  them  were  performed,  and  it  is  now  impos- 
sible to  perform  them.    Trial  to  a  jury,  who  found  for  defend- 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1874.  611 

Lester  v.  Bowman. 

ant.     Upon  motion  of  plaintiff,  the  verdict  was.  set  aside  and 
a  new  trial  granted.     The  defendant  appeals. 

Tedford  c6  Miles,  for  appellant. 

Vermilion  <&  Haynes,  for  appellee. 

Cole,  J. — ^The  abstract  shows  that  the  motion  for  a  new 
trial  "  coming  on  to  be  heard,  is  by  the  court  sustained,  for 
the  reason  that  said  verdict  is  contrary  to  the  evidence  and 
law  as  given  by  the  court,  and  for  no  other  cause."  The 
abstract  contains  all  the  evidence,  but  does  not  contain  any  of 
the  instructions  or  "  the  law  as  given  by  the  court."  Since 
we  have  not,  therefore,  all  the  record  or  facts  before  us,  upon 
which  the  court  below  acted,  we  cannot  properly  review  its 
action.  Neither  could  we  say  upon  the  merits  of  the  case  as 
shown  by  the  evidence  alone,  that  the  court  erred  in  granting 
a  new  trial.  Dewey  v.  The  6\,  c6  i\r.  W.  R^y  Co,,  31  Iowa, 
373.  Besides,  it  requires  a  stronger  showing  to  reverse  an 
order  granting,  than  one  refusing,  a  new  triaL  Freeman  v. 
Richy  1  Iowa,  504,  and  cases  cited  in  note  h  of  Colb's  Edition. 

.AjTIEMED. 


Lesteb  V.  Bowman. 


1.  Contract:  paktibs:  novation.    B.  owed  J.,  and  J.  owed  L.  The 

three  met  and  mutaally  agreed  that  B.  should  pay  to  L.  the  amount  he 
owed  to  J.,  and  that  this  payment  should  be  accepted  pro  tanto  by  L. 
in  discharge  of  J's  indebtedness,  and  by  J.  in  satisfaction  of  B's.  It 
was  heldy  in  an  adion  by  L.  against  B.,  that  J's  debt  was  discharged 
and  that  B.  became  liable  to  L. 

2.  Statute  of  frauds :  promise  to  pay  the  debt  op  another.    A 

promise  by  a  debtor  to  pay  the  amount  of  his  debt  to  a  creditor  of  the 
one  h^  owes,  by  which  he  becomes  discharged  of  his  obligation  by 
mutual  agreement  of  all  the  parties,  is  not  a  promise  to  discharge  the 
debt  of  another  within  the  meaning  of  the  statute  of  frauds,  but  is 
simply  a  new  agreement  resting  upon  a  sufficient  consideration,  to  pay 
his  own  debt    Following  Chamberlin  v,  Ingalls,  83  Iowa,  dOO. 
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Appeal  from  Jasper  Circuit  CenirL 

Friday,  October  23. 

This  action  was  coramenced  before  a  justice  of  the  peace 
for  the  recovery  of  $68.00,  and  interest  from  July  6th,  1870. 
Judgment  was  rendered  for  defendant.  Plaintiff  appealed  to 
the  Circuit  Court,  where  the  cause  was  tried  by  the  court,  and 
judgment  was  rendered  for  plaintiff  for  the  amount  claimed. 
The  defendant  appeals. 

Winslow  c6  WilsoUj  for  appellant. 

Lindley  c6  Hall^  for  appellee. 

Day,  J. — ^The  court  filed  the  following  finding  of  facts  and 
conclusions  of  law: 

"  That,  at  some  time  about  the  first  of  April,  1870,  the 
defendant,  E.  Bowman,  was  boarding  with  one  H.  H.  Jackson, ' 
and  had  been  so  boarding  for  some  time  previous  thereto,  and 
was  at  said  date  indebted  in  a  considerable  sum  to  said  Jack- 
son. Said  Jackson  was  at  said  date  indebted  to  the  plaintiff 
herein,  in  the  sum  of  $500.00  or  more,  and  the  plaintiff  was 
pressing  him  for  the  debt.  The  defendant  is  a  wagon  maker, 
and  plaintiff,  being  desirous  of  purchasing  a  wagon,  applied  to 
defendant,  and  it  was  then  proposed  that,  as  defendant  was 
owing  Jackson,  and  Jackson  was  owing  the  plaintiff,  if 
Jackson  would  consent,  the  amount  defendant  was  owing  Jack- 
son should  be  credited  to  the  plaintiff,  and  should  apply  to 
that  extent  in  part  payment  of  the  wagon,  which  defendant 
undertook  to  make  for  the  plaintiff.  Tlierenpon  the  three  par- 
ties, plaintiff,  defendant  and  Jackson  had  an  interview,  and  it 
was  agreed  by  the  three,  that  Bowman  was  owing  Jackson 
$68.00,  and  that,  as  Jackson  was  owing  plaintiff  in  a  greater  sum 
than  that  amount,  the  debt  due  him  from  defendant  should  be 
applied  on  the  debt  he  was  owing  plaintiff,  and  defendant  then 
undertook  to  make  the  wagon  for  plaintiff  at  the  agreed  price 
of  $120.00,  and  the  $68.00  should  apply  in  part  payment 
thereon. 
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That  in  pursuance  of  this  agreement  the  defendant  com- 
menced working  on  the  wagon,  and  had  it  about  half  com- 
pleted, when  one  Lufkin  brought  suit  on  a  note  which  he  had 
against  Jackson  as  principal,  the  defendant,  one  Herron  and 
another,  as  sureties  thereon.  Thereupon  the  defendant  informed 
plaintiff  that  there  was  a  difficulty  about  the  note,  and  he 
expected  to  be  garnished  on  the  judgment  then  obtained,  or 
about  to  be  obtained  against  Jackson,  and  that  he,  plaintiff, 
could  not  have  the  wagon  under  the  arrangement,  and  not 
until  he  paid  him  in  full  therefor. 

Shortly  after  the  defendant  was  garnished  under  an  execu- 
tion issued  under  said  judgment,  and  on  the  25th  day  of  July, 
1870,  judgment  was  rendered  against  him  as  garnishee  for  the 
$68.00  which  he  had  been  owing  to  Jackson,  and  defendant 
has  paid  said  judgment. 

The  plaintiff  was  in  nowise  a  party  to  said  garnishee  pro- 
eeedings. 

The  defendant  refused  to  deliver  the  wagon,  and  the  plain- 
tiff subsequently  exchanged  another  wagon  for  the  one  made 
by  defendant 

The  defendant  also  subsequently  paid  some  little  bills  the 
plaintiff  held  against  him  for  meat,  etc. 

The  plaintiff  has  since  obtained  a  judgment  against  Jackson 
for  the  balance  due  him,  in  which  the  $68.00  was  credited  to 
him,  but  no  contest  was  made  in  said  cause.  I  further  And 
that  at  the  time  said  arrangement  was  made  between  the  three 
parties  as  hereinbefore  stated,  no  memorandum  in  writing  was 
made  of  the  agreement,  nor  was  the  same  at  the  time  entered 
upon  the  books  of  either  party,  but  at  some  time  subsequent 
thereto  it  was  entered  in  plaintiff's  books,  Jackson  there  being 
credited  with  the  $68.00.    And  as  conclusions  of  law  I  find: 

1.  That  the  transaction  and  agreement  of  the  parties  had 
the  effect  of  a  novation,  and  operated  to  discharge  defendant 
from  his  debt  to  Jackson. 

2.  That  having  been  consummated,  the  agreement  could  not 
be  annulled  or  revoked  without  the  consent  of  all  parties 
thereto. 

3.  That,  by  the  refusal  of  defendant  to  complete  and 
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deliver  the  wagon  according  to  agreement,   the  plaintiff's 
claim  became  a  money  demand.'' 

The  facts  found  by  the  court  fully  justify  the  legal  conclu- 
sions and  judgment.  Appellant  claims  that  there  is  no 
1.  CONTRACT :  novation  because  Jackson  was  not  formally  and  in 

new  parties :  i .     i  i  i    ^       i         •      .  i 

novation.  express  terms  discharged;  and  lurther  insists  that 
the  agreement  for  substitution  was  not  actually  carried  into 
execution  and  accepted  as  satisfaction. 

The  court  finds  that  the  three  parties  were  together,  that 
they  agreed  that  Bowman  was  owing  Jackson  $68.00,  that 
Jackson  was  owing  plaintiff  more  than  that  amount,  that  the 
debt  due  from  Bowman  to  Jackson  should  be  applied  on  the 
debt  Jackson  was  owing  plaintiff;  that  defendant  agreed  to 
make  plaintiff  a  wagon,  and  that  the  amount  defendant  owed 
Jackson  should  be  accredited  to  plaintiff  in  part  payment  of 
the  wagon.  There  can  be  no  doubt  that  this  mutual  agree- 
ment operated  as  a  discharge  of  Bowman,  the  defendant's^ 
debt  to  Jackson,  and  of  Jackson's  debt  to  plaintiff,  to  the 
extent  of  $68.00,  and  that  the  defendant,  in  that  sum,  became 
the  debtor  of  plaintiff.  See  1  Parsons  on  Contracts,  5th 
Edition,  217,  and  cases  cited. 

In  Tatlock  v.  Harris^  3  T.  K.,  174,  Butler,  J.,  puts  this 
case:  "  Suppose  A.  owes  B.  £100,  and  B.  owes  C.  £100,  and 
the  three  meet,  and  it  is  agreed  between  them  that  A.  shall 
pay  C.  the  £100,  B.'s  debt  is  extinguished,  and  C.  may  recover 
that  sum  against  A.  In  Heaton  v,  Angier^  7  N.  H.,  397,  the 
defendant  bought  a  wagon  of  the  plaintiff  at  auction,  and  on 
the  same  day  sold  it  to  John  Chase.  Chase  and  the  defend- 
ant went  to  the  plaintiff,  and  Chase  agreed  to  pay  the  price  of 
the  wagon  to  the  plaintiff  for  the  defendant,  and  the  plaintiff 
agreed  to  take  Chase  as  paymaster.  It  was  held  that  the  debt 
due  from  the  defendant  to  the  plaintiff  was  extinguished. 
These  cases  are  precisely  like  the  one  at  bar.  In  neither  of 
them  was  there  an  express  agreement  to  discharge  the  first 
debtor,  but  in  both  of  them  the  agreement  to  accept  another  as 
paymaster,  and  the  agreement  of  that  other  to  pay,  effected 
such  discharge. 

The  case  is  not  within  the  statute  of  frauds.    The  promise 
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of  defendant  to  pay  plaintiff  the  $68.00,  was  a  promise,  not  to 

2.  STATUTB  OF  paj  the  debt  of  another,  but  a  promise,  resting 

promise  U       upon  a  sufficient  consideration,  to  pav  liis  own 
pay  debt  of  *  ^         r  ^ 

another.       .  debt.   1  Parsons  on  Contracts,  5th  Edition,  221,  and 
cases  cited.     Chamberlin  v.  Ingalls^  38  Iowa,  300. 

Plaintiff  is  not  bound  by  the  garnishment  proceedings. 
Defendant  notified  plaintiff  that  he  expected  to  be  garnished, 
but  did  not  notify  him  tjiat  he  had  been  garnished.  It  would 
seem  that  defendant,  being  a  surety  on  the  note  on  which 
Jackson  waa  sued,  was  anxious  to  be  garnished,  and  to  apply 
the  $68.00  in  discharge  of  any  liability  which  might  attach  to 
him  as  such  surety.  He  should  have  pleaded  the  discharge  of 
his  debt  to  Jackson,  and  the  incurring  of  a  liability  to  plain- 
tiff, in  answer  to  the  garnishment  proceeding.  He  either  did 
not  do  so,  or  else  the  judgment  against  him  as  garnishee  was 
erroneous.  In  any  event,  plaintiff  was  not  a  party  to  the  pro- 
ceeding, and  he  is  not  affected  by  it.  There  is  no  material 
variance  between  the  allegations  and  the  proof. 

The  judgment  is 

Affirmed. 


MuLDOWNEY  V.  Thb  Illinois  Central  E.  Co. 

1.  Bailroads:  contributory  neoligencb.  A  brakemant  while  pro- 
ceeding to  couple  cars  in  motion,  was  warned  by  the  bystanders  that 
the  attempt  would  be  perilous  to  his  safety,  and,  disregarding  the 
warning,  received  injuries  for  which  his  administrator  sought  to 
recover.  It  was  held,  that  a  disregard  of  the  warning,  where  cir- 
cumstances showed  that  the  duty  would  be  one  of  imminent  danger  from 
causes  apparent  in  the  exercise  of  ordinary  care,  would  constitute  con- 
tributory negligence  and  defeat  a  recovery. 

2. :    keoligence:    waiver.    An  employe  who  knows,  or  by  the 

exercise  of  ordinary  diligence,  could  know  of  any  defects  or  imperfec-  \ 
tions  in  the  cars  or  machinery  about  which  he  is  employed,  and  contin-''S^ 
ues  in  the  service  without  objection,  is  presumed  to  have  assumed  all  i 
the  consequences  resulting  from  such  defects,  and  to  have  waived  all 
right  to  recover  for  injuries  caused  thereby. 
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3.  :  WHAT  C0N8TITUTB8  coxTRiBUTORY  BE6LIGEKCK.  A  brake- 
man  who,  by  the  exercise  of  ordinary  care,  had  the  power  to  regulate 
the  speed  of  approaching  cars,  cannot  recover  for  an  accident  of  which 
his  failure  to  check  the  rate  of  speed  was  wholly  or  in  part  the  proxi- 
mate cause.    His  own  negligence  would  defeat  his  recovery. 

4.  Eyidenoe :    TBSTrMONY  op  expekt8.    An  expert  cannot  give  his  opin- 

ion respecting  ultimate  fiacts.  His  conclusions  are  competent  only  when 
based  upon  facts  testified  to  by  himself  or  by  others,  and  should  be 
excluded  when  based  upon  a  hypothesis  which  has  no  foundation  in 
the  evidence. 

Appeal  from  Dxibuqtie  CircuU  Court. 

Fbiday,  October  23. 

This  action  was  originall v  brought  by  Edward  Laughlin, 
May  8»  1869,  to  recover  for  injuries  resulting  to  him  Septem- 
ber 9,  1868,  while  engaged  in  coupling  cars  for  the  defendant. 
The  said  Edward  Laughlin  died  May  13,  1869,  and  the  snit 
was  revived  by  substituting  the  administratrix  as  plaintiff. 
An  amended  petition  was  filed,  wherein  the  plaintiff  claims 
to  recover  twenty-five  thousand  dollars  because  of  the  injuries 
to  and  death  of  the  said  Laughlin,  which  are  alleged  to  have 
resulted  from  the  defendant's  negligence,  and  without  Laugh- 
lin's  negligence  or  fault.  The  defendant  denies  negligence  on 
its  part,  and  that  deceased  was  not  negligent,  and  avers  that 
the  death  resulted  from  Laughlin's  imprudence  and  disregard 
of  the  directions  of  his  physicians.  Jury  trial.  Verdict  and 
judgment  for  plaintiff  for  $7,665.    The  defendant  appeals. 

Crane  cfe  Rood  and  Shiras^  Van  Duzee  dk  Henderson^  for 
appellant. 

Adatns  c6  Rohinson^  T.  S.  Wilson  and  TT.  J.  Knight^  for 
apj>ellee. 

Cole,  J. — A  brief  statement  of  the  facts  which  the  evi- 
dence tends  to,  and  does  very  satisfactorily,  establish,  will 
render  the  points  ruled  more  clear  and  certain.  The  deceased 
was  brakeman  and  baggage- master  for  the  defendant  at  the 
time  of  the  accident,  and  had  been  for  a  year  or  two  preced- 
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ing,  and  was  both  faithful  and  skillful  in  his  employment.  At 
about  six  o'clock  on  the  morning  of  September  9,  1868,  a 
mixed  train  on  which  deceased  was  employed,  arrived  at 
Ackley,  on  its  way  east;  two  loaded  freight  cars  were  at  that 
station,  and  were  to  be  attached  to  this  train ;  in  the  discharge 
of  his  duty,  the  deceased  went  to  switch  the  two  freight  cars 
from  the  side  track,  and  couple  them  to  the  train;  the 
baggage  or  express  car,  to  which  the  freight  cars  were  to  be 
coupled,  was  left  on  the  main  track  together  with  two  passen- 
ger cars  to  which  it  was  attached,  while  the  engine,  tender, 
etc.,  went  east  to  the  switch,  and  thence  back  upon  the  side 
track  for  the  freight  cars;  from  the  switch  west,  to  where  the 
baggage  and  passenger  cars  were  left  standing,  the  grade  was 
considerably  descending;  as  the  two  freight  cars  were  hauled, 
by  the  engine,  up  to  the  switch,  placed  upou  the  main  track 
and  started  west  towards  the  train,  the  deceased  undertook 
alone  to  break  them  down  and  couple  them  to  the  train;  the 
deceased  was  riding  them  down,  and  was  at  the  break  on  the 
east  end  of  the  freight  cars;  by  reason  of  the  impetus  from 
the  engine  and  the  descending  grade,  the  freight  cars  were 
moving  too  rapidly  to  couple  with  safety;  the  deceased,  with- 
out checking  their  speed  by  the  break,  or  so  setting  it  as  to 
operate  as  a  further  break,  got  down  from  the  freight  cars 
while  they  were  moving  at  the  rate  of  four  or  more  miles  per 
hour,  ran  or  walked  rapidly  to  and  in  front  of  them  towards 
the  train,  for  the  purpose  of  coupling  them  to  the  baggage 
^  car  or  train;  while  he  was  thus  walking  or  running  in  front, 
and  was  about  to  couple  them,  he  was  warned  by  two  or 
more  persons  connected  with  the  train,  not  to  attempt  to  couple 
them  for  it  was  dangerous,  the  cars  were  moving  so  fast;  the 
deceased  disregarded  the  warnings,  and  attempted  to  couple 
the  cars,  but  they  came  together  with  such  force  that,  the 
breaks  of  the  train  being  set,  the  bumper  of  the  baggage  car 
overrode  that  of  the  freight  car,  and  the  deceased  was  seri- 
onsly  jammed  and  injured;  the  bumper  of  the  baggage  car 
was  higher  than  that  of  the  freight  car,  so  that  only  about  two 
and  a  half  inches  of  their  faces  came  in  contact;  all  baggage,' 
express  and  passenger  cars  are  made  higher  than  freight  cars]^ 


Digitized  byVjOOQlC 


618  SUPREME  COURT  OF  IOWA, 

Muldowney  v.  Hie  Illinois  Central  B.  Oo. 

the  deceased  had  been  accnstomed  to  aee  the  same  baggage 
car,  and  the  same  kind  of  freight  cars;  three  kinds  of  coup- 
ling were  used  on  the  road — a  straight  link  for  bumpers  of 
equal  height,  a  crooked  or  S.  link  for  bumpers  of  slightly 
unequal  height,  and  a  three-link  coupling  for  bumpers  of 
greater  inequality  of  height;  a  three-link  coupling  was  put 
in  the  baggage  car  (probably  by  the  deceased,  since  the  otlier 
employes  on  the  train  testify  that  they  did  not  do  it)  before 
starting  to  switch  the  cars  on  tlie  main  track  and  couple  them; 
directly  after  the  injury  Laughlin  was  taken  from  between  the 
cars,  and  medical  care  and  treatment  promptly  furnished;  he 
gradually  improved  for  four  days,  and  then,  contrary  to  the 
advice  of  both  his  physicians,  he  went  on  a  train  to  Dunleith, 
and  became  a  little  worse;  after  a  few  days  he  went  to 
Dubuque  to  consult  a  physician,  who  prescribed  for  him,  and, 
in  accord  with  the  others,  directed  that  he  should  keep  very 
quiet;  he  improved  for  a  few  days,  and  then  returned  to  his 
Dubuque  physician  again,  who  told  him  that  it  was  as  neces- 
sary as  ever  for  him  to  keep  quiet;  this  injunction  he  did  not 
obey,  and  on  November  5,  1868,  when  his  Dubuque  physician 
was  called  to  see  him,  he  found  him  in  bed,  with  his  wounds 
worse,  and  he  continued  to  grow  worse  and  suffered  intensely 
from  that  time  to  May  13,  1869,  when  he  died;  his  condition 
became  very  repulsive,  and  for  months  the  care  of  him  was 
loathsome  and  onerous;  he  was  a  little  over  twenty-two  years 
of  age  when  he  died. 

The  defendant  asked  the  court  to  give  to  the  jury  the  fol- 
lowing instruction,  which  the  court  I'efused,  to-wit:  "  If  you 
i.BAiLBOADs:  find  from  the  evidence  that  at  the  time  said 

contributory     til  i  i        i  i.        i 

negligence.  Laughlin  attempted  to  make  the  coupung  he  was 
warned  by  bystanders  that  such  attempt  was  imperiling  his 
safety,  and  that  such  warning  was  sufficient  to  call  his  atten- 
tion to  the  danger  threatening  him,  and  was  in  season  to 
afford  him  an  opportunity  to  avoid  said  danger,  and  that, not- 
withstanding such  warning,  he  attempted  to  make  such  coup- 
ling and  was  injured;  and  that  the  making  of  said  coupling 
was  unusually  dangerous  in  consequence  of  any  cause  which 
was  then  and  there  open  to  view,  and  could  with  ordinary 
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care  have  been  seen  by  him,  then  he  was  guilty  of  contribu- 
tory negligence,  and  your  verdict  should  be  for  the  defend- 
ant.'^ 

The  counsel  for  appellee  do  not  controvert  the  correctness 
of  this  instruction,  but  they  claim,  first,  that  there  was  no 
evidence  upon  which  to  base  it,  and  hence  it  was  not  error  to 
refuse  it.  If  their  claim  as  to  the  evidence  was  not  a  mis- 
taken one,  their  conclusion  would  be  unquestionably  correct. 
But  by  reference  to  the  preceding  summary  of  the  evidence, 
it  will  be  seen  that  the  instruction  was '  peculiarly  well 
moulded  to  it,  and  would  justify,  if  it  would  not  require,  the 
finding  by  the  jury  of  every  fact  which  it  recites.  But,  sec- 
ondly, they  claim  that  the  instruction  is  covered  by  the  third, 
fourth  and  tenth  given  by  the  court.  Neither  of  those 
instructions,  however,  refers  to  the  fact  of  the  warning  given 
deceased  by  others,  nor  do  they  present  to  the  mind  of  the 
jury,  even  remotely,  the  precise  questions  of  fact  presented  by 
this  instruction.  We  need  not  copy  the  instructions  referred 
to.  The  third  states  the  abstract  legal  proposition,  that  to 
entitle  plaintiflF  to  recover,  he  must  prove  that  the  injury  was 
caused  by  the  defendant's  negligence,  and  that  negligence  by 
the  deceased  did  not  contribute  to  it.  The  fourth,  that  negli- 
gence in  law  is  the  omission  to  do  something  which  a  reason- 
able, prudent  man  would  do,  or  the  doing  of  something  which 
such  a  man  would  not  do.  The  tenth  tells  the  jury  that  the 
deceased  had  the  right  to  presume  that  the  defendant  was  not 
using  cars  with  bumpers  mismatched,  unless  he  knew,  or  by 
ordinary  care  might  have  known,  otherwise.  Each  is  but  an 
abstract  proposition  of  law,  and  the  last,  in  the  way  it  is  stated 
to  the  jury,  is  of  doubtful  correctness.  They  do  not  cover  the 
ground  of  the  instruction  asked  and  refused.  Such  refusal 
was,  therefore,  error. 

The  defendant  also  asked  the  court  to  give  to  the  jury  the 
following  instruction,  which  was  refused:    "4.    When   an 

2.   —:      employe    has  knowledge,  or   has  the  means    of 

w;3ver.  acquiring  knowledge  by  the  exercise  of  ordinary 

cai-e  and  diligence,  of  the  defects  or  imperlections  in  the 
machinery  or  cars  about  or  upon  which  he  is  employed,  and 
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coDtirmes  in  his  employer's  service  without  objecting  to,  or 
protesting  against  the  use  of  such  defective  or  imperfect  cars 
or  machinery,  he  will  be  held  to  have  assumed  all  the 
brisks  incident  to  the  use  of  the  cars  and  machinery  in  such 
defective  condition;  hence,  if  you  find  from  the  evidence  that 
said  Laughlin  knew,  or  by  the  exercise  of  ordinary  care  and 
prudence  would  have  known,  in  time  to  avoid  injury,  the 
alleged  defects  in  or  about  said  cars  and  the  bumpers  thereof, 
and  of  the  dangers  of  attempting  to  couple  them  at  the  rate 
of  speed  they  were  then  moving,  then  to  attempt  the  coupling 
was  contributory  negligence,  and  the  plaintift*  cannot  recover 
in  this  action." 

The  tenth  instruction  given  had,  as  before  stated,  told  the 
jury  that  Laughlin  had  the  right  to  presume  that  the  com- 
pany was  not  using  cars  with  bumpers  mismatcheed,  '*  unless 
he  had  actual  knowledge  that  they  were  mismatched,  or  unless 
he  would  have  observed  such  fact  in  the  exercise  of  ordinary 
care."  Now  this  fourth  instruction  asked  and  refused  is  but 
the  counterpart  of  the  tenth,  so  given  by  the  court.  That  is 
to  say,  if  Laughlin  did  have  knowledge  of  the  mismatching  or 
defect,  or  by  the  exercise  of  ordinary  care  and  diligence  would 
have  known  it,  then  the  presumption  which  the  tenth  instruc- 
tion told  the  jury  the  law  raised,  would  be  overcome.  The  « 
means  of  knowing  by  ordinary  care  is  evidence  of  knowledge,   f 

Having  given  the  tenth,  it  was  but  fair  and  proper  to  give 
the  fourth  asked,  in  order  that  the  jury  might  have  the  law 
upon  both  hypotheses  and  fully:     The  doctrine  of  the  fourth 
instruction  was  recognized  by  this  court  in  ITroy  v.  The  C, 
B.  I.  <&  P.  R.  E.  Co.,  32  Iowa,  357;  and  it  was  there  said 
that  it  "  is  sustained  by  an  almost  unbroken  current  of  author-  \ 
ity  in  this  country  and  in  England."     See  the  following  cited   j 
cases:    Pi^mtVy  v.  Fowler^  3  ISiI.   &  W.,   1;    Seymaur  v.    \ 
Maddox,  5  Eng.  L.  &  Eq.,  260;   Dynen  v.  Leachy  40  lb.,  V 
491;  Griffiths  v.  Gidlow,  3  H.  &  N.,  648;  PoUhv.  PUnikeU,  \ 
(2  B.   Ireland),  7  Am.   L.   Reg.  (O.  S.),  562;    WaUmon  v. 
Fairrie,  1  H.  &  C,  633;    Wright  v.  The  N.  T.  C.  H.  R.  Co., 
2.  N.  Y.,  566,  {ubi  too  broadly  stated);  McMUlan  v.  The  S. 
cfe  W.  R.  Jt.  Co.,  20  Barb.,  453;  Hayden  v.  The  Smithville 
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^/V  C^^-j  29  Conn.,  548;  Buzzell  v.  The  Wfg  Co.,  48  Me., 
.121;  Mo8S  V.  Johnsofiy  22  111.,  642;  Frazier  v.  The  Penn. 
B.  R.  Co.,  38  Penn.  St.,  104;  Loonam  v.  Brockway,  3  Robert- 
son, 74;  FifieU  -y.  The  NoHhem  R.  JS.  Co.,  42  N.  H.,  240  ;f 
Coombs  V.  Cordage,  102  Mass.,  585;  Hugh  v.  The  Railroad 
Co.,  6  Lon.  Ann.,  495;  McGlynn  v.  Brodie,  31  Cal.,  376; 
see  also  S.  &  R  on  Neg.,  94;  Pierce  on  R'ys,  297,  and  2  Hill, 
on  Torts,  467.  See,  also,  Oreenlcafv.  The  III.  Cent.  R^y  Co., 
32  Iowa,  46. 

When  this  case  was  last  before  ns,  (see'  36  Iowa,  462)  an  •. 
instmction  apparently  similar  to  this,  bnt  which  was,  never- 
theless, materially  different  in  that  it  wholly  omitted  the 
important  element  of  ordinary  care,  was  held  to  have  been 
properly  refused.  The  addition  of  that  element  and  the  giv- 
ing of  the  tenth  instrnction  by  the  court,  required  the  giving 
of  this  instruction,  and  rendered  its  refusal  error. 

The  peculiar  pertinency  of  this  doctrine  to  this  case  is  seen, 
when  it  is  remembered  that  the  evidence,  without  conflict, 
shows  that  all  baggage,  express  or  passenger  cars  are  made 
higher  than  freight  cars,  and  that  deceased  had  been  for  a 
year  or  two  on  the  road,  and  used  the  same  car  often,  and  was 
skillful. 

The  defendant  also  asked  the  court  to  instruct  the  jury  as  fol- 
lows, which  was  refused,  viz:    '*  If  you  find  from  the  evidence 

8. :  — :  that  said  cars  moved  down  to  the  express  car, 

tutescontrii)-  where  the  coupling  was  to  be  made,  at  an  unusual 
gence.  and  improper  rate  of  speed,   that  said  Laughlin 

had  the  power  or  means  (by  the  use  of  ordinary  care)  of  reg- 
ulating or  giving  to  them  the  usual  and  proper  rate  of  speed, 
and  that  his  failure  or  neglect  so  to  regulate  their  speed  was, 
in  whole  or  in  part,  the  proximate  cause  of  the  accident  com- 
plained of,  then  the  plaintiff  cannot  recover  in  this  action; 
and  the  burden  of  showing  that  said  cars  moved  down  at  the 
usual  and  proper  speed  is  upon  the  plaintiff."  The  words, 
"  by  the  use  of  ordinary  care,"  included  in  the  parenthesis 
above,  were  not  in  the  instruction  as  asked,  and  for  this  rea- 
son, it  is  possible  that  its  refusal  was  not  error;  but  as  abo^ 
it  might  be  given. 
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The  seventh  instruction  aaked  and  refused  should  have  been 
given;  it  is  as  follows:  "7.  If  you  find  from  the  evidence 
that  said  Laughlin  was  upon  the  moving  cars  which  he 
attempted  to  couple  after  thej  were  detached  from  the  loco- 
motive, and  that  said  cars  were  provided  with  a  sufficient 
brake,  then  it  was  his  duty  to  so  regulate  their  speed  that  the 
coupling  he  attempted  to  make  could  be  made  with  ordinary 
safety;  and  if  he  failed  to  so  regulate  their  speed,  and  such  | 
failure  was  the  proximate  cause,  in  whole  or  in  part,  of  the  I 
accident  that  produced  the  injury  complained  of,  then  your 
verdict  must  be  for  the  defendant." 

There  were  several  medical  witnesses  who  testified  as  to  the 
character  and  extent  of  the  injuries,  the  treatment  and  care  or 
4.  evidencr:  want  of  it  by  Laughlin  himself.     The  plaintiff 
mony.  read,  in  closing  the  testimony,  the  deposition  of 

a  medical  witness  taken  in  behalf  of  plaintiff.  One  interrog- 
atory, duly  excepted  to  by  defendant,  was  as  follows:  "  7.  Do 
you  think  that  with  different,  or  in  the  exercise  of  greater, 
care  he  would  probably  have  recovered?  Ans.  The  treatment 
and  care  of  Laughlin  was,  in  my  opinion,  prudent.  I  believe 
a  change  in  either  would  not  have  produced  any  different 
result."  This  question  and  answer  put  the  witness  in  the 
place  of  the  jury,  to  determine  the  ultimate  fact,  and  it  was, 
therefore,  error  to  admit  them.  The  witness  might  properly 
state  what  facts  he  knew  respecting  the  treatment  and  care, 
and  then  give  his  medical  opinion  upon  such  facts;  or  he 
might  be  asked  his  opinion  upon  an  assumed  state  of  facts 
which  the  testimony  of  the  other  witnesses  tended  to  establish. 
But  such  a  question  as  asked  was  improper,  because  the  wit- 
ness might  base  his  opinion  upon  facts  which  he  assumed,  but 
which  the  jury  might  not  find,  or  which  had  no  existence  in 
the  case.  A  medical  man's  opinion  is  very  competent  when 
the  facts  upon  which  it  is  based  are  testified  to  by  him- 
self, or  by  others;  but  his  opinion,  without  the  fects,  is  not 
competent,  because  he  is  not  authorized  to  find  or  assume 
the  facts  at  his  pleasure, — they  are  to  be  found  by  the  jury, 
and  if  they  do  not  exist  as  he  assumes  them,  his  opinion 
may  go  for  naught.    The  same  objection  applies  to  interroga- 
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tories  six,  eight,  ten,  and  thirteen.    Each  should  have  been 
excluded. 

It  is  claimed  that  the  verdict  is  riot  sustained  by  the  evi- 
dence, and  we  are  asked  to  pass  upon  this  point.  Since  the 
judgment  must  be  reversed  for  other  reasons,  it  might  be  as 
well  to  leave  this  point  untouched.  But  it  may  be  of  importance 
to  both  parties  upon  another  trial,  that  we  intimate  the  light  in 
which  the  case  now  appears  to  us.  The  fidelity  and  boldness 
of  the  deceased  cannot  fail  to  excite  the  admiration  and  sym- 
pathy of  judges  as  well  as  jury.  But  his  very  boldness  which 
attracts  applause,  and  would  surely  have  won  for  him  great 
success  in  life,  had  he  been  spared,  may,  in  the  law,  constitute 
barriers  to  his  recovery,  since  boldness  is  the  opposite,  almost, 
of  care,  upon  which  the  law  proceeds. 

Two  alleged  negligent  acts  caused  the  injury.  One,  the 
mismatching  of  the  bumpers;  the  other,  the  too  great  speed 
of  the  cars  to  be  coupled.  The  first  is  chargeable  to  the 
defendJ^^ts,  and  the  last  to  the  plaintiff's  intestate.  The  testi- 
mony, without  conflict,  shows  that  all  baggage,  express  tod 
passenger  cars  are  invariably  made  higher  than  freight  cars,  and 
this  for  a  controlling  reason — the  comfort  of  passengers.  When 
freight  cars  are  loaded  the  discrepancy  in  height  is  increased 
by  the  settling  of  the  springs.  How  this  mismatching  of 
bumpers,  which  comes  from  invariable  construction  and  nat- 
ural causes,  can  be  called  negligence,  is,  at  least,  a  little  inex- 
plicable. While,  if  the  speed  of  the  cars  on  coming  together 
was  too  great,  and  could  have  been  controlled  by  using  ordin- 
ary care,  negligence  is  its  proper  name. 

Hevebsed. 
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Blaokshibe  y.  The  Iowa  Homestead  Co. 

1.  Pleading!  aENSKAL  denial:  practice.     When  the  petition  alleges 

that  defendant  is  a  corporation,  dnly  organiased  under  the  laiws  of  the 
state,  its  legal  existence  and  capacity  are  not  put  in  issue  by  a  general 
denial. 

2.  Evidenoe:   the  deed  of  a  corporation.     In  an  action  upon  the 

deed  of  a  corporation,  where  the  signatures  of  the  officers  signing  it 
were  not  denied  under  oath  and  the  seal  of  the  corporation  appeared  to 
be  affixed,  the  inBtmment  was  held  to  have  been  properly  admitted  in 
evidence.    Miller.  Gh.  J.,  dissenting, 

8. :  seizin:  pleadinq.    In  an  action  for  a  breach  of  covenant  of 

seizin,  an  allegation  that  defendant  is  not  lawfully  seized  caste  upon  him 
the  burden  of  proof.  (Schofield  v.  Iowa  Homeetead  Co.,  32  Iowa,  317; 
Barker  v,  Kuhn,  38  Id.,  392.) 

Appeal  from  Webster  Circuit  Court. 
Friday,  October  23. 

Action  to  recover  upon  the  breach  of  a  covenant  of  seizin 
in  a  deed  for  land  execated  by  defendant  to  plaintiff.  The 
answer  is  a  general  denial  of  the  allegations  of  the  petition. 
There  was  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals.    The  facts  of  the  case  appear  in  the  opinion. 

Theodore  ITawley,  for  appellant. 

Duncomhe^  O'Connell  &  Springer^  for  appellee. 

Beck,  J. — I.  The  deed  upon  which  the  action  is  founded 
was  admitted  in  evidence  against  the  following  objections 
made  by  defendant:  1.  The  seal  affixed  to  it  was  not  proved 
to  be  the  seal  of  defendant.  2.  It  was  not  proved  that 
authority  was  conferred  upon  the  officers  signing  the  instru- 
ment to  make  it.  Another  objection  was  made  but  is  not 
urged  in  this  court.     It  need  not,  therefore,  be  considered. 

The  petition  alleges  that  defendant  is  a  corporation  duly 
organized  under  the  laws  of  this  State.  The  general  denial 
1.  PLEADING :  of  the  answer  did  not  put  in  issue  the  Icffal  exist- 
niai.  ence  and  capacity  of  defendant.    Code,  §§  2716, 
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2717.  The  allegations  of  the  petition  as  to  these  matters  were 
therefore  admitted. 

The  signatures  to  the  deed  not  being  denied  nnder  oath, 
must  be  taken  as  genuine.     Code,  §  2730. 

The  signature  of  the  officer  of  the  corporation  executing  the 
instrument  being  proved,  the  seal  will  be  presumed  genuine 
until  the  presumption  is  rebutted.  Angell  and  Ames  on 
Corporations,  §  226,  and  cases  cited. 

When  the  seal  of  the  coi^poration  appears  to  be  affixed  to 
an  instrument,  and  the  signatures  of  the  officers  executing  it 
3.  rvtdrncb:  are  proved,  the  courts  will  presume  they  did  not 

the  deed  of  a  ,    ,     .  r      .  mi  i    .       i/.  . 

corporaUon.    exceed  their  Uuthority.    The  seal  itself  is  prima 
facte  evidence  that  it  was  affixed  to  the  instrument  under 
proper  authority,  and  the  burden  is  thrown  upon  the  party 
objecting  to  the  instrument  to  overcome  this  presumption. . 
Angell  and  Ames  on  Corporations,  §  224,  and  cases  cited. 

Under  these  principles  the  court  was  justified  in  presuming 
that  the  seal  was  genuine,  and  that  the  deed  was  executed  by 
proper  authority.  The  instrument  was  rightly  admitted  in 
evidence. 

II.  The  covenant  alleged  in  the  petition  to  be  broken  is 
that  "  defendant  was  lawfully  seized  of  the  land,  and  had  good 
3.  — — :  right  and  lawful  authority  to  sell  and  convey  the 
ing.  same."    The  breach  is  charged  in  these  words: 

"  The  defendant  was  not  lawfully  seized  of  said  premises,  and 
had  not  g©od  right  and  lawful  authority  to  sell  and  convey 
the  same."  The  answer  denies  the  allegations  of  the  petition 
in  general  words.  The  court  held  that  the  onus  of  proving 
seizin  rested  on  defendant,  and  that  plaintiff  was  not  required 
to  prove  want  of  seizin  and  authority  to  sell  in  defendant. 

The  precise  questi6n  was  passed  upon  in  Schofield  v.  Iowa 
Homestead  Co,^  32  Iowa,  317.  The  rule  announced  in  that 
case  is  that  an  averment  of  seizin  by  the  defendant  casts  upon 
him  the  burden  of  proof.  It  was  followed  in  Barker  v,  Kuhn^ 
38  Iowa,  392. 

Counsel  for  defendant  express  dissatisfaction  with  this  rule, 
or  rather  with  its  application  in  Schofield  v.  Iowa  Homestead 
Co,^  and  discuss  the  question  involved  at  considerable  length. 
Vol.  XXXIX. — 40 
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We  are  now  quite  as  well  satisfied  with  our  conclusions,  after 
having  given  the  arguments  advanced  by  him  careful  atten- 
tention,  as  we  were  when  they  were  first  announced.  We, 
therefore,  adhere  to  them. 

No  questions  other  than  those  above  discussed  are  presented 
by  counsel  for  our  consideration.  The  judgment  of  the  Cir- 
cuit Court  is 

Affirmed. 

MiLLEE,  Ch.  J.,  dissenting. — I  dissent  from  the  views 
expressed  and  the  conclusion  reached  in  the  first  paragraph  of 
the  foregoing  opinion. 

By  the  well  settled  rules  of  evidence,  the  mere  production 
in  court  of  a  deed  purporting  to  be  executed  by  a  private  cor- 
poration, under  its  corporate  seal,  is  not  sufficient  evidence  to 
establish  the  fact  that  it  is  the  act  and  deed  of  the  corporation* 
The  seal  will  not  prove  itself.  The  court  cannot  presume, 
without  some  proof,  that  the  seal  is  genuine  and  was  affixed 
by  proper  authority.  Moises  v.  Thornton^  8  Term.  R.,  303; 
Jackson  v.  Pratt,  10  Johns.  R.,  381,  386;  Mann,  Receiver^ 
etc.,  V.  Pentz,  2  Sandf.  Ch.,  257,  272;  Foster  v.  Shaw,  7  Serg. 
&  Rawle,  156;  Leazure  v.  Rillegas,  Id.,  313.  When,  how- 
ever, proof  is  made  of  the  signatures  of  the  officers  or  agents 
executing  the  instrument  in  its  behalf,  the  seal  will  be  pre- 
sumed to  be  that  of  the  corporation;  and  when  the  seal  affixed 
to  the  deed  is  proved  to  be  the  corporate  seal,  it  is  pjiTnaJucie 
evidence  that  it  was  affixed  by  proper  authority.  See  The 
President,  Mana^jers^  c6  Go.  of  Berks  <&  D.  Turnpike  Road 
V.  Myers,  6  Serg.  &  R.,  12,  16;  Adams  v.  Sis  CreditorSy  14 
Louisiana,  455;  Darnell  v.  Dickens^  Lessee^  4  Yerger,  7; 
JBurrill  V.  Nahant  Bank,  2  Met.  (Mass.),  163, 166;  Zovett  v. 
The  Steam  Saw  Mill  Ass.,  6  Paige  Ch.,  54,  60;  Flint  v. 
Clinton  Company  cfe  Trustee,  1^  N".  H.,  434. 

In  the  case  before  us,  there  was  no  proof  offered  either  of 
the  genuineness  of  the  seal  or  of  the  official  character  of  those 
whose  names  are  signed  to  the  deed  as  agents  of  the  corpor- 
ation, so  that  there  is  really  no  proof  that  the  instrument 
offered  in  evidence  is  the  deed  of  the  corporation.    Do  the 
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J)rovision8  of  our  statute  dispense  with  such  proof?  Section 
2730  of  the  Code  provides  that  "  where  a  written  instrument 
18  referred  to  in  a  pleading,  and  the  same,  or  a  copy  thereof,  is 
incorporated  therein  or  attached  to  such  pleading,  the  signa- 
ture thereto,  and  to  any  indorsement  thereon,  shall  be  deemed 
genuine  and  admitted,  unless  the  person  whose  signature  the 
same  purports  to  be,  shall,  in  a  pleading  or  writing,  filed 
within  the  time  allowed  for  pleading,  deny  the  genuineness  of 
such  signature  under  oath.  If  such  instrument  be  not  nego- 
tiable, and  purports  to  be  executed  by  a  person  not  a  party  to 
the  proceeding,  the  signature  thereto  shall  not  be  deemed 
genuine  or  admitted,  if  a  party  to  the  proceeding,  in  the  man- 
ner and  within  the  time  before  mentioned,  state  under  oath 
that  he  has  no  knowledge  or  information  sufficient  to  enable 
him  to  form  a  belief  as  to  the  genuineness  of  such  signature." 
This  section  modifies  the  common  law  rule  of  evidence,  so 
that  when  a  writing,  or  a  copy  thereof,  is  referred  to  and 
incorporated  in  a  pleading,  or  annexed  thereto,  the  Hgnature 
need  not  be  proved  in  the  first  instance  by  the  party  using  the 
instrument  as  evidence,  unless  the  signature  be  denied  under 
oath.  The  failure  to  deny  the  signature  has  the  effect  to  admit 
its  genuineness.  Now,  if  it  be  admitted  that  this  section  of 
the  statute  applies  at  all  to  writings  purporting  to  be  executed 
by  private  corporations,  through  their  agents,  all  that  is 
admitted,  by  the  failure  of  the  appellant  to  deny  the  signa- 
tures to  the  deed  under  oath,  is  the  genuineness  of  such 
signatures.  It  does  not  amount  to  an  admission  that  the  per- 
sons signing  the  deed  were  officers  of  the  corporation ;  that  they, 
or  either  of  them,  had  the  custody  of  the  seal  of  the  corpora- 
tion, or  that  they  had  the  power  and  did  affix  the  same  to  the 
deed  offered  in  evidence.  A  corporation  can  alone  act  through 
its  officers  and  agents.  It  is  bound  by  the  authprized  acts  of  its 
agents,  but  proof  of  the  genuineness  of  the  signatures  of  the 
persons  signing  a  writing  on  behalf  of  the  corporation  is  not 
proof  of  the  official  character  of  such  persons,  or  that  they 
were  custodians  of  the  corporate  seal,  with  authority  to  affix 
the  same.  If  there  had  been  proof  made  that  FoiTcst  was 
president,  and  Thompson  secretary  and  treasurer  of  the  corpor- 
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ation,  with  the  statutory  admission  of  the  genuineness  of  their 
signatures,  the  law  would  presume  that  they  had  authority  to 
make  the  conveyance,  and  that  the  seal  affixed  was  the  seal  of 
the  corporation.  Flint  v.  Clinton  Cortvpcmy  <&  Trustee^ 
supra;  Bank  of  U.  S.  v.  Dandmdge^  12  Wheat,  64.  But 
such  proof  was  not  made.  We  have  only  the  statutory  admis- 
sion of  the  genuineness  of  the  signatures  of  Forrest  and 
Thompson,  but  no  proof  of  their  character  as  agents  of  the 
corporation,  which  is  not  sufficient  to  bind  the  latter.  The 
case  is  like  that  of  a  deed  purporting  to  be  that  of  A.,  exe- 
cuted by  B.,  as  his  attorney  in  fact;  an  admission  or  proof  of 
the  signature  of  B.  would  afford  no  evidence  that  he  was 
attorney  of  A.  It  was  not  intended  to  be  the  effect  of  the 
statute,  in  such  case,  that  a  failure  to  deny  the  signature  under 
oath  should  establish  the  agency.  There  was,  in  my  opinion, 
error  in  rendering  judgment  for  plaintiff  without  some  proof 
of  the  agency  or  official  character  of  the  persons  whose  names 
are  affixed  to  the  deed. 


"^W^  BIkott  et  al.  v.  Tincher  kt  al. 

m    479 

1.  Verdict:    special  finding.    In  an  action  for  the  recovery  of  prop- 

erty alleged  to  have  been  given  to  defendant  for  the  use  of  plaintiffs, 
and  averred  in  the  answer  to  have  become  defendant's  by  absolate  gift, 
an  interrogatory  asking  a  special  finding  as  to  whether  the  conveyance 
was  absolate  or  conditional  was  both  material  and  pertinent  to  the 
issue. 

2.  Pleading :    absolute  gift.    Under  the  practice  of  this  State,  every 

lower  degree  of  right  than  the  one  pleaded  is  included  therein,  and 
where  an  absolute  gift  is  alleged,  a  lower  degree  of  title  may  be  shown. 

Ajp^alfrom   Warren  District  Court. 

Fbidat,  OcroBEE  23. 

This  is  an  action  to  recover  money  alleged  to  have  been 
received  by  the  defendant,  Mahala,  for  the  pse  of  the  plaintiffs. 
The  plaintiffs  are  three  sisters,  children  of  John  M.  Ejiott, 
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now  deceased,  by  a  first  wife.  The  defendants  are  the  wido^^ 
of  said  Knott  by  a  second  marriage,  and  her  second  husband. 
The  first  wife  of  Knott,  the  mother  of  plaintiffs,  was  the 
owner  of  certain  real  estate,  which  descended  to  plaintiffs ;  after 
his  second  marriage  and  the  birth  of  two  children  therefrom 
to  him,  Knott  entered  the  military  service,  and,  as  is  claimed  by 
defendants,  in  order  to  equalize  as  far  as  practicable  the 
inheritance  of  his  children,  in  case  of  his  death  in  the  army, 
he  transferred  his  property  to  his  second  wife,  the  defendant, 
Mahala,  from  whom  the  last  two  children  would  inherit. 
Knott  died  in  the  service  in  1864,  these  plaintiffs  being  then 
minors,  and  the  youngest  of  them  having  reached  majority^ 
eighteen  years  of  age,  since  the  bringing  of  this  suit.  These 
plaintiffs,  it  seems,  have  not  lived  with  the  defendants  for  sev- 
eral years  past.  No  administration  was  ever  granted  upon  the 
estate  of  said  Knott,  but  no  question  is  made  as  to  the  parties 
or  their  rights  to  sue.  The  plaintiffs  claim  to  recover  three- 
fifths  of  two-thirds  of  the  property  left  by  their  father  at  his 
death;  they  concede  the  right  of  the  widow  to  one- third,  it 
being  personal  property  and  choses  in  action,  and  the  equal 
right  of  the  two  children  by  the  last  marriage;  they  claim 
that  the  defendants,  Mahala  and  husband,  have  received 
said  property  and  its  proceeds,  amounting  to  about  $2,500, 
and  that  two-thirds  of  three-fifths  thereof  was  received  for 
their  use.  The  defendants  claim  that  said  property  was  given 
absolutely  by  said  Knott  to  said  Mahala,  before  he  left  home 
to  enter  the  army. 

The  cause  was  tried  to. a  jury,  who  found  a  general  verdict 
for  plaintiffs  for  $459,  and  also  a  special  verdict  as  shown  by 
the  opinion.  Judgment  was  rendered  on  the  general  verdict 
for  the  plaintiff.    The  defendants  appeal. 

Bryan  db  Seeversy  for  appellants. 

Wm.  Wilson  and  JT".  MoNielj  for  appellees. 

Cole,  J. — ^Tlie  only  question  made  by  this  appeal  is  upon 
the  sixth  special  finding  by  the  jury,  which  was  submitted  by 
the  court  against  defendants'  objections,  and  which  the  defend- 
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ants  moYed  to  set  aside,  and  for  judgment  in  their  &vor,  not- 
withstanding the  general  verdict  The  statement  preceding 
this  opinion  shows  the  nature  of  the  controversy  and  the 
issues  involved.  At  the  close  of  the  evidence^  the  defendants 
submitted  five  special  interrogatories  for  the  jury  to  answer  in 
their  findings.    They  were: 

Fir9it.  Did  the  defendants  receive  the  rent  of  plaintiffs' 
land?    Answer — No. 

JSeoand.  Did  they  receive  rent  for  a  house  and  lot  of 
deceased's,  over  taxes  paid!    Answer — No. 

Thyrd,  How  much  did  defendants  receive  and  realize  from 
the  property  left  by  deceased?    Answer — $1,200. 

Fowrth.  Did  Knott  make  a  gift  of  said  property  to 
Mahala?    Answer — ^He  did. 

Fifth.  How  much  of  said  property  did  she  expend  iu 
support  of  herself  and  family?    Answer — $300. 

And  the  %ixth^  submitted  by  the  court,  is  as  follows:  Did 
he  give  her  said  property  absolutely  or  conditionally;  and,  if 
conditionally,  upon  what  conditions  ?  Answer — Conditionally ; 
those  conditions  were  the  support  of  herself  and  the  child- 
ren. 

The  objections  to  this  sixth  special  finding  are,  that  it  is 
immaterial,  and  there  was  no  issue  upon  which  to  base  it. 
1.  ve^tot:  This  whole  action,  though  commenced  and  proscr 
in«.  cuted  as  a  law  tiction,  or  oixiinary  proceeding,  is 

essentially  an  equity  action  in  all  its  characteristics.  But  if 
there  is  any  misjoinder  of  causes  of  action,  it  was  waived  by 
failure  to  object  as  provided  for  in  Eev.,  Sees.  2846-7,  CJode, 
Sec  2632-3;  and  if  there  is  error  as  to  the  kind  of  proceed* 
ings,  that  was  waived  by  failure  to  move  for  its  correction  at 
the  proper  time.  Uev.,  Sec  2619,  Code,  Sec  2519.  This 
leaves  all  questions  of  the  rights  of  the  plaintiffs,  whether 
legal  or  equitable,  open  for  inquiry  in  this  case.  And  in  this 
view,  if  the  gift  to  the  defendant,  Mahala,  was  with  a  condi- 
tion or  trust  in  favor  of  the  plaintiffs,  an  inquiry  into  it 
was  materiaL  The  special  finding  was  not,  therefore,  imma- 
terial. 

As  respects  the  issuesi  the  defendants  claim  here  that  their 
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averments  in  the  answer  assert  an  absolnte  gift,  and  not  a  con- 
is.  PLKADTNo-  <i>^i<>i^^  ^^®*  Bi^*  under  our  practice,  Rev.,  Sec.- 
•i»oiute«ift.*  2966,  Code,  Sec.  2729,  a  party  is  not  compelled  to. 
prove  more  than  is  necessary  to  entitle  him  to  the  relief  asked 
for,  or  imy  lower  degree  included  therein,  nor  more  than  suf- 
ficient to  sustain  his  defense.  Under  the  pleadings,  therefore, 
of  an  absolute  gift,  the  defendants  might  show  a  less  title  or 
right.  So,  under  a  denial  of  such  absolute  gift,  the  plaintiffs 
might  show  any  lower  degree  of  right  in  the  defendants.  The 
special  finding  was,  therefore,  justified  by  the  issues.  Bnt, 
fort^er  than  this,  a  fair  construction  of  the  pleadings  them- 
selves justifies  it.  The  special  findings  are  not  at  variance, 
with  the  general  verdict. 

Af]?ibmep. 


Thb  State  v.  Abthub. 


1.  Jury :  wnm^  lists  were  destroyed.  When  the  lists  of  iutotn  had 
been  de6t»>yed  by  fire,  it  was  competent  for  the  Disirict  Court  to  cause  a 
precept  to  be  issued  to  the  sheriff,  directing  him  to  summon  a  new. 
panel  from  the  body  of  the  county.    (Rey.,  §  2738.) 

8. : :  HOW  to  bb  summoned.    The  precept  thus  issued  may. 

be  served  by  the  deputy  sheriff  or  a  special  constable  appointed  for  the, 
purpose. 

3. : :  BODY  OF  the  county.  When,  in  such  case,  twenty- 
four  jurors  were  selected  from  ten  of  the  twenty  townships  of  the  county, 
it  WTW  held  to  be  a  sufficient  compliance  with  Section  2738,  of  the 
&eviBioa»  lequiring  thdr  aeloctkm  from  the  body  of  the  county. 

Aj^peal  from  Jb^ayette  District  Goxvrt. 

TntJRSDAY,  OCTOBEB  23. 

IKDI0TM3CNT  foT  burglary;  jury  trial,  resulting  in  a  verdict 
of  guiltj)  ui>on  which  the  defendant  was  sentenced  to  the  pen- 
iten^tiary  for  ten  years.    Defendant  appeals. 

M.  JE.  CuUsy  Attorney  General^  for  the  State. 
.    OhurUa  Jfaokenaiey  for  appellMit 
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MiLLKB,  Ch.  J.  The  indictment  was  presented  on  the  4th 
day  of  December,  1872.  At  the  same  term  of  the  court,  and 
two  days  prior  to  the  filing  of  the  indictment,  the  court  made 
the  following  order:  "ii'ow,  to-wit:  December  2d,  1872, 
it  being  the  first  day  of  December  term  of  the  District 
Court  of  Fayette  county,  it  appearing  that  the  jury  lists  and 
the  lists  of  jurors,  returned  by  the  townships  for  the  year 
1872,  were  destroyed  by  fire,  and  no  trial  jury  having  been 
summoned  for  this  term,  it  is  ordered  that  a  venire  issue  to 
the  sheriff  of  said  county,  to  summon  twenty-four  jurors  for 
this  term,  returnable  December  3d,  at  10  o'clock  A.  H.,  to  be 
summoned  from  the  body  of  the  county." 

The  defendant  was  arraigned  and  pleaded  not  guilty;  and,  on 
the  eighth  day  of  the  term,  when  the  case  was  called  for  trial 
and  twelve  jurors  called  into  the  box,  the  defendant  inter- 
posed a  challenge  to  the  panel  of  the  jury,  because  they  were 
not  selected,  drawn  or  summoned  as  required  by  law.  The 
challenge  was  overruled,  the  jury  impaneled  and  the  trial 
had,  resulting  in  the  conviction  of  the  appellant 

The  first  question  presented  in  the  record  is  as  to  the  legality 
of  the  order  made  by  the  court  for  the  summoning  twenty- 
four  jurors  for  the  term,  or,  in  other  words,  did  the  -law 
anthorize  the  court  to  obtain  jurors  in  that  manner  under  the' 
,circumstances  stated  in  the  order? 

Section  2738  of  the  Ee vision  provided  as  follows:  "  Where, 
from  any  cause,  the  persons  summoned  to  serve  as  grand 
jurors,  or  petit  jurors,  fail  to  appear,  or  where,  from  any 
cause,  the  court  shall  decide  that  the  grand  or  petit  jurors  have 
been  illegally  elected  or  drawn,  the  court  may  set  aside  the 
precept  under  which  the  jurors  were  summoned,  and  cause  a 
precept  to  be  issued  to  the  sheriff,  commanding  liim  to  sum- 
mon a  sufficient  number  of  persons  from  the  body  of  the  county 
to  serve  as  jurors  at  the  term  of  court  thien  being  holden, 
which  precept  may  be  made  returnable  forthwith,  or  at  some 
subsequent  day  in  the  term,  at  the  discretion  of  the  court."    - 

This  section  of  the  statute  authorized  the  court  to  make  the 
order  in  question.  True,  the  court  had  not  decided  that  the 
petit  jurors  for  the  term  bad  been  illegally  elected  or  drawn, 
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bat  it  did  decide  that  they  had  not  been  drawn  at  all,  because 
1.  jtmr:  when  of  the  &ct  that  the  lists  had  been  burned.    The 

lists  were 

destroyed,  power  conferred  in  the  statnte  to  set  aside  the 
precept  and  order  the  issuance  of  another  to  the  sheriiBE^  com- 
manding him  to  summon  jurors,  when  the  drawing  has  been 
illegal,  will  also  authorize  such  order  when  there  has  been  no 
drawing.  The  statute  authorizes  the  court  to  treat  an  illegal 
drawing  as  invalid,  void,  no  drawing  at  all.  It  is  no  drawing 
in  law,  or  the  court  maj  so  adjudge  it,  when  it  is  illegal,  and 
thereupon  the  power  is  conferred  upon  the  court  to  obtain 
jurors  in  the  manner  specified  in  this  section  of  the  statute. 
The  object  and  purpose  of  the  statute  was  to  enable  the  court 
to  keep  the  wheels  of  justice  moving,  notwithstanding  a  faiU 
ure  of  the  proper  officers  to  supply  it  with  a  jury  panel  in 
the  manner  prescribed  by  the  law.  It  was  intended  that  th^ 
failure  to  farnish  the  court  with  a  legal  jury  for  the  term 
should  not  stop  the  business  of  the  court,  but  that  it  should 
have  the  power  to  procure  jurors  under  its  own  order,  and  by 
means  of  its  own  officers. 

II.    It  is  shown  that  some  of  the  jurors  of  the  panel  were 
summoned  by  the  regularly  appointed  deputy  sheriff,  and 

2. :  — :  others  by  the  special  constables  appointed  by  the 

ed.  sheriff  to  assist  him  during  that  term  of  court.  It 

iJso  appears  that  there  are  twenty  townships  in  the  county, 
and  that  the  jurors  were  summoned  from  ten  which  were,  the 
most  densely  populated  townships. 

The  deputy  sheriffs  and  the  special  constables  appointed  by 
the  sheriff  under  section  387  of  the  Revision,  were  authorized 
to  summon  the  jurors  ordered.  The  duty  of  summoniog 
jurors  is  devolved  by  the  law  on  the  sheriff.  Rev.,  §  2734: 
The  deputy  acts  in  place  of  the  sheriff,  and  the  special  con- 
stables are  to  assist  the  sheriff  in  the  discharge  of  his  duties 
at  and  during  the  sessions  of  the  -court,  which  includes  the 
service  of  process  issued  during  the  session  in  the  transaction 
of  the  business  of  the  court.  Rev.,  §§  3S3,  386,  387. 
'  III.  It  was  not  necessary  that  jurors  should  have  been 
summoned  from  every  township  in  the  county,  in  order  to 
comply  widi  the  statute  requiring  jurors  to  be  summoned 
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from  the  ^^  body  of  the  coanty."  This  language  means,  ai 
8. :  — :  here  used,  "  from  the  csounty  at  larire,"  "  from  the 

body  of  the  ,        /7 ,  i  „ 

couoty.  people  of  the  county  at  large,''  competent  to  act  as 

jurors.  The  officer,  in  summoning  the  jurors,  was  not  required 
to  go  into  every  township.  If  he  had  been  commanded  to 
summon  only  fifteen  jurors,  as  he  might  have  been  under  th^ 
law^  (Rev.,  §  2732)  it  would  have  been  impossible  to  have  taken 
them  from  each  township  in  the  county,  there  being  twenty 
townships.  Having  summoned  the  jurors  from  the  people  of 
the  county  at  large,  and  taken  th^m  from  as  many  of  the 
townships  as  was  reasonably  practicable  within  the  time 
limited  for  him  to  do  so,  there  was  a  substantial  compliance 
with  the  law. 

We  find  no  error  in  the  record,  and  the  judgment  of  die 
District  Court  must,  therefore,  be 

Affibiced. 


MOBIABTT  V.  BOONB  CoUNTY  ET  AL. 

I~^    634 
120  872  !•  Taxation:    pxjblic  lands:    homestead  entry.    An  entry  of  land, 

under  the  homestead  act,  does  not  divest  the  United  States  of  tiie  title 

until  five  years  from  the  date  of  filing^  the  declaratory  statement,  and 

prior  to  that  time  the  land  is  not  sahject  to  taxation. 

Argument,  Although  the  existence  of  a  legal  title  is  not  essential  tp 
create  a  liability  to  taxation,  vet  the  fact  that  an  absence  from  the 
land  of  more  than  six  months  causes  it  to  revert  to  the  govern- 
menty  makes  the  homestead  entiy  insufficient  to  create  a  taxable 
interest. 


2. :    :    .    Section  711  of  the  Revision  was  enacted  prior 

to  the  passage  of  the  homestead  act,  and  its  provisions  do  not  apply 
to  entries  made  thereunder. 

Appeal  from  Boons  District  GourL 

Friday,  Ootobeb  23. 

AoTiOK  iu  equity  to  set  aside  the  defendant  Smith's  tax  title 
to  the  KW.  i  of  S.K  i,  sec  8,  tp.  84,  r.  27.  The  cause 
was  sabmitted  to  the  court  npoa  the  ibllowing  agreed  state^ 
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ment  of  facts:  "That  in  December,  1862,  the  land  in  suit 
herein  was  a  part  of  the  public  domain,  and  subject  to  pre- 
emption and  homestead  entry  of  the  United  States.  That  on 
July  16th,  1863,  the  plaintiff,  being  in  every  respect  compe- 
tent to  take  the  benefit  of  the  act  of  Congress,  approved  May 
20,  1862,  and  having  settled  on  the  land  in  dispute  in  Decem- 
ber, 1862,  filed  his  declaratory  statement  in  the  land  office  of 
the  United  States,  at  Des  Moines,  lov^a,  claiming  the  right  to 
take  said  land  imder  the  act  of  May  20,  1862,  being  at  the 
time  actually  residing  on  the  land  with  his  family. , 

That  on  the  16th  day  of  July,  1868,  he  made  final  proof  of 
settlement,  continued  occupation  and  improvement,  before  the 
officers  of  the  land  office  at  Des  Moines,  Iowa,  in  which  dis^ 
trict  the  land  is  situated,  and  paid  the  fees  required  by  the  act 
of  May  20, 1862. 

That  his  proofs  were  approved,  and  on  the  1st  day  of  Sep- 
tember, 1869,  his  patent  was  issued  from  the  United  States, 
jand  he  now  has  the  same,  it  never  having  been  vacated  or 
canceled,  and  that  he  still  resides  on  the  land  in  question,  and 
claims  title  by  virtue  of  his  patent  aforesaid. 

That  the  lands  were  assessed  for  taxes  for  the  years  1865  and 
1866.  That  these  taxes  were  not  paid.  That  in  October,  1867, 
the  lands  were  sold  for  these  taxes,  and  bid  off  by  one  J.  N. 
Gray,  who  secured  a  treasurer's  certificate  thereof,  which  cer- 
tificate was  duly  assigned  to  defendant.  Ko  question  is  made 
upon  the  sale,  if  the  lands  were  legally  taxable  for  the  year0 
18C5  and  1866. 

That  on  the  16th  of  January,  1870,  the  treasurer  of  the 
county  executed  to  defendant  a  treasur.er'8  tax  deed  to  the 
lands,  in  pursuance  of  the  sale,  which  deed  was  in  due  form, 
and  has  been  recorded,  and  the  defendant  claims  title  under 
that  deed. 

That  at  the  September  meeting,  1870,  at  the  instance  of 
plaintiff,  the  Board  of  Supervisors  of  the  County  of  Boone, 
on  motion  of  L.  L.  Sawyer,  a  member  thereof,  ordered  said 
lands  to  be  redeemed  by  the  county,  as  erroneously  sold,  and 
also  remitted  all  taxes  thereon  up  to  September,  1870.  That 
on  September  12,  1870,  the  auditor  signed  a  certificate  of 
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redemption  by  the  county,  and  on  October  2-i,  1870,  said  cer- 
tificate was  countersigned  by  the  treasurer  of  the  county,  and 
the  auditor  was  ready  with  full  authority  from  the  supervisors 
to  that  end,  to  issue  to  the  holder  of  the  certificate  a  warrant 
on  the  county  for  the  amount  necessary  to  redeem.  That 
defendant  claims  this  fact  to  be  immaterial  and  incompetent. 
That  defendant,  on  being  advised  of  such  action,  refused  to 
accept  the  proposed  redemption,  and  never  did  receive  the 
warrant  or  any  money  for  such  redemption,  and  before  such 
action  waa  had  by  the  Board  of  Supervisors,  defendant  gave 
plaintiff  notice  that  he  would  not  accept  redemption  by  the 
county  of  Boone,  Iowa,  and  that  unless  plaintiff  did  redeem, 
he,  defendant,  would  claim  his  deed  when  due. 

That  on  or  about  January  14,  1871,  the  Board  of  Super- 
visors of  said  county,  being  then  in  session,  at  the  instance  of 
defendant,  John  Y.  Smith,  passed  the  following  resolution  in 
respect  to  said  redemption  and  tax  sales,  viz:  "Be  it  ordered 
by  the  Board  of  Supervisors  of  Boone  county,  Iowa,  that  the 
resolution  by  said  Board  at  the  September  session  of  said  Board, 
1870,  relating  to  and  ordering  the  redemption  by  Boone  county 
from  tax  sale,  of  N.  ^  of  S.E.  J,  section  8,  township  84,  range 
27,  be,  and  the  same  is  hereby  rescinded  as  to  the  N.W.  J  of 
-S.E.  i  section  8,  township  84,  range  27,  and  the  same  is  made 
upon  the  express  condition  and  understanding  that  there  shall 
be  no  demand  or  claim  ever  made  against  Boone  county  for 
<5osts,  damages  or  taxes  by  any  one  to  this  date  on  N.W.  J, 
S.E.J,  8, 24, 27."  That  defendant  thereupon  released  the  county 
from  all  liability  by  written  instrument,  of  which  the  follow- 
ing is  a  copy.  "  I,  «Iohn  Y.  Smith,  in  consideration  of  passing 
the  above  and  foregoing  resolution,  hereby  bind  myself  and 
agree  to  the  terms  of  said  resolution,  and  state  further  that  I 
am  the  holder  of  the  tax  certificate  on  said  N.W.  J,  S.E.  J,  8, 
24,  27."  That  the  plaintiff  had  no  notice  of  such  action  by  the 
Board  of  Supervisors,  and  did  not  in'any  way  consent  thereto. 
That  the  action  of  said  Board  was  duly  entered  of  record  in 
the  minutes.  The  Board,  in  January,  1871,  was  composed 
of  three  members  only,  one  of  whom  was  a  member  and  was 
Chairman  in  and  during  1870. 
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That  in  case  the  court  should  decree  the  plaintiff  to  redeem, 
it  is  further  agreed  that  a  tender  of  the  amount  was  made  to 
defendant  by  plaintiff's  attorney  in  August,  1871,  and  before 
suit  was  brought  herein,  and  that  the  amount  required  to 
redeem  is dollars. 

It  is  also  agreed  that  all  the  admissions,  and  agreed  facts 
above  set  forth  so  far  as  they  relate  to  the  rebutting  proofs  of 
plaintiff,  while  admitted  as  true  by  defendant,  are  not  by  him 
accepted,  because  he  objects  to  the  testimony  as  irrelevant  and 
incompetent,  and  the  question  of  its  admissibility  is  to  be 
adjudicated  by  the  court  on  the  final  hearing  and  admitted  or 
rejected,  subject  to  the  right  of  exceptions  to  either  party. 

The  court  set  aside  defendant's  tax  deed,  and  ordered  that  he 
execute  to  plaintiff  a '  deed  of  release.  Defendant,  Smith, 
appeals. 

LowHe  <&  Smithy  for  appellant. 

Sull  <fe  JSamsey,  for  appellee. 

Day,  J. — ^The  property  of  the  United  States  is  exempt  from 
taxation.  Government  lands,  entered  or  located,  are  not  tax- 
able for  the  year  in  which  the  entry  or  location  was  made. 
Revision,  section  711.  The  land  in  question  was  sold  for 
delinquent  taxes  of  1865  and  1866.  The  real  question  is,  had 
the  property,  prior  to  the  levy  of  the  taxes  for  either  of  these 
years,  ceased  to  be  the  property  of  the  United  States  in  such 
sense  as  to  be  liable  for  taxation? 

The  homestead  act  was  approved  May  20th,  1862.  It  pro- 
vides that  any  citizen  of  the  United  States,  or  one  who  has 
filed  his  declaration  of  intention  to  become  such,  who  is  the 
head  of  a  family,  or  has  attained  the  age  of  twenty-one  years, 
and  has  never  borne  anns  against  the  United  States,  shall  be 
entitled  to  enter  one  quarter  section  of  unappropriated  lands, 
subject  to  preemption  at  one  dollar  and  twenty-five  cents  or 
less  per  acre,  or  eighty  acres  subject  to  preemption  at  two 
dollars  and  fifty  cents  per  acre,  and  that  upon  filing  a  specified 
aflSdavit  with  the  register  or  receiver,  and  the  payment  of  ten 
dollars,  he  shall  be  permitted  to  enter  the  quantity  of  land 
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specified,  provided  that  no  certificate  shall  be  given  or  patent 
issued  until  after  the  expiration  of  five  years  from  the  date  of 
entry;  and  that  if,  at  any  tinae  after  the  filing  of  the  affidavit, 
and  before  the  expiration  of  the  five  years,  it  shall  be  proven 
to  the  satisfaction  of  the  register  of  the  land  office  that  tlic 
person  having  filed  such  affidavit  shall  have  actually  changed 
his  or  her  residence,  or  abandoned  the  land  for  more  than  six 
months  at  any  one  time,  the  land  so  entered  shall  revert  to 
the  government.     Lester's  Land  Laws,  Vol.  2,  page  45. 

The  plaintiff  settled  upon  the  land  in  dispute  in  December, 
1862,  and  upon  the  15th  day  of  July,  1863,  he  filed  the  declar- 
1.  taxation:  atory  statement  provided  for  in  the  homestead 
kSm^ti'Sd**'"  act.  He  had  occupied  the  lands  but  little  more 
entry.  ^^^^  g^^^.  y^i^ji^^  when  th^*  were  sold  for  the  delin- 

quent taxes  of  1865  and  1866.  It  seems  to  us  to  be  clear  that 
the  lands  were  not  taxable  for  those  years.  If  subject  to  tax- 
ation at  all,  they  must  have  been  so  subject  because  of  their 
condition  at  the  time  the  taxes  were  levied.  The  fact  that  a 
year  after  the  sale  final  proofs  were  made,  and  the  patent  was 
afterward  issued,  cannot  modify  or  aflfect  the  condition  of  the 
property  at  the  time  the  taxes  were  imposed.  If  they  were 
liable  to  taxation  at  that  time,  it  follows  that  they  must  have 
been  subject  to  all  the  incidents  of  that  liability.  The  taxes 
imposed  must  have  became  and  remained  a  lien  upon  the  land, 
and  three  years  from  the  date  of  sale,  no  redemption  being 
made,  the  purchaser  became  entitled  to  a  deed  vesting  in  him 
all  the  interest  and  estate  of  the  former  owner,  and  of  the 
state  and  county. 

But,  suppose  after  the  tax  sale  the  person  making  the 
homestead  entry  should  abandon  his  actual  residence  upon  the 
lands  for  a  period  of  more  than  six  months.  In  that  case 
what  becomes  of  the  lien  for  delinquent  taxes,  and  what  inter- 
est does  the  treasurer's  deed  convey?  The  land  reverts  to  the 
government,  the  lien  is  extinguished,  and  the  deed  of  the 
treasurer  becomes  mere  waste  paper.  These  considerations,  it 
seems,  must  be  conclusive  of  the  proposition  that,  prior  to 
the  expiration  of  five  years  from  filing  the  declaratory  state- 
ment, the  person  seeking  to  avail  himself  of  the  provisions  of 


Digitized  byVjOOQlC 


DECEMBEB  TERM,  1874  639 

■— ■      ■  ■  ■■  II  1 

Modarty  y.  Boone  Connty. 

*      ■     '  ■  ■  ■  I  I     I  l^     I  I       ■     ■  I  m 

the  homestead  act,  acquires  no  taxable  Interest.  It  is  con- 
ceded the  legal  title  need  not  of  necessity  vest  in  one  before 
he  becomes  liable  for  taxes.  Bat  he  must  have  a  more  tangi- 
ble interest  than  one  dependent  upon  continued  occupancy  for 
its  existence,  and  liable  to  annihilation  by  an  absence  of  six 
months.  Ko  case  can  be  found  in  this  State  in  which  such  an 
interest  as  the  one  under  consideration  has  been  held  liable 
to  taxation.  All  of  them  will  be  found  to  be  cases  where 
some  corporation  or  individual,  although  not  possessed  of  the 
legal  title,  yet  is  in  a  position  to  be  entitled  to  a  patent  from 
the  United  States.  See  StockdaU  v.  The  Treasurer  of  Web- 
ster County y  12  Iowa,  536;  Stryker  v.  Polk  County ^  22  Iowa, 
531;  Iowa  Homestead  Co.  v,  Webster  County ^  21  Iowa,  221; 
Dubuque  and  Pacific  Railroad  Co.  v.  Webster  County^  lb., 
235;  The  Cedar  Rapids  <&  Mo.  R.  R.  Co.  v.  Woodbury 
Countyy  29  Iowa,  247. 

Appellant  seems  to  rely  upon  the  provisions  of  Section  711, 
sub-division  7,  of  the  Eevision,  providing  that  government 

^ ; .  lands,  entered  or  located,  shall  not  be  taxed  for  the 

•         year  in  which  the  entry  or  location  is  made,  and 

the  homestead  act  providing  that  the  person  entitled  to  the 
benefit  of  its  provisions,  upon  making  the  proper  affidavit  and 
paying  ten  dollars,  shall  be  permitted  to  enter  the  quantity  of 
land  specified.  It  is  claimed  that,  upon  such  entry,  the  land 
becomes  liable  for  taxes  the  following  year,  under  Section  711. 
This  section  of  the  Revision  was  enacted  before  the  homestead 
law,  and  the  words  "  locate  and  entry  "  are  used  in  the  sense 
in  which  they  were  then  understood.  Under  the  laws  then  in 
force,  the  location  or  entry  entitled  the  person  making  it  to  a 
receipt,  which  was  evidence  of  title. 

At  the  time  of  levying  the  taxes  in  question,  the  land  in 
controversy  was,  in  such  sense,  the  property  of  the  United 
States,  that  it  was  not  subject  to  taxation. 

The  judgment  of  the  District  Court  is 

Ajtismed. 
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F1E8T  National  Bank  of  Fobt  Dodge  v.  Breese,  "Whttlock 

&   Co.   ETAL. 

1.  Praotioe:    instbuction:    ebbob  withoxtt  fbejudige.    No  error 

can  be  predicated  upon  the  giving  of  an  instraction  where  the  part  to 
which  exception  is  taken  could  not  have  affected  the  verdict. 

2.  Surety:     liability  fob  attobnet's  fees:     fbomibsobt  note. 

Sureties  upon  a  promissory  note  which  stipulated  "  that  a  reasonable 
sum,  to  be  fixed  by  the  court,  for  attorney 'ff  fees,  shall  be  allowed  and 
taxed  as  costs  against  the  parties  making  this  note,''  in  default  of  pay- 
ment by  the  principal  maker,  were  bound  to  the  payment  of  attorney's 
fees  adjudged  to  be  due. 

8.  Partnership:  authobittof  one  to  bind  thefibic:  evidence. 
The  authority  of  one  partner  to  bind  the  firm  as  sureties  upon  a  note, 
may  be  established  by  evidence  tending  to  show  that  such  authority 
had  been  habitually  exercised  in  previous  transactions  with  the  knowl- 
edge of  the  other  partner,  and  without  his  objection. 

4. :    .    BATiFiCATiON.    Where  such  authority  did  not  cxist, 

the  act  of  the  partner  may  be  afterwards  ratified,  and  the  ratification 
may  be  proved  by  circumstantial  evidence. 

Appeal  from  Webster  Cireuit  Cov/rt. 

Wednesday,  Ootobeb  21. 

This  is  an  action,  brought  upon  two  promissory  notes  for 
$500  each,  against  the  defendants  as  makers  thereof.  There 
was  a  jury  trial  resulting  in  a  verdict  and  judgment  for  plain- 
tiff.   Defendants,  Hess  &  Baehring,  appeal. 

Botsford  <6  Yeoinan^  for  appellants. 

Duncombe^  G^Cownell  <&  Springer j  for  appellee. 

MiLLEB,  Oh.  J. — This  action  is  brought  upon  two  promis- 
sory notes,  each  in  the  words  and  figures  following: 

$500.  FoBT  Dodge,  Ioi^a,  Dec.  17,  1872. 

"Thirty  days  after  date,  we  or  either  of  us  promise  to  pay 
to  the  First  National  Bank  of  Fort  Dodge,  Iowa,  or  order, 
five  hundred  dollars,  value  received,  payable  at  the  First 
National  Bank  at  Fort  Dodge,  with  interest  at  ten  per  cent 
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per  annnm  after  maturity^  And  it  is  also  stipulated  that  a 
reasonable  sura  to  be  fixed  by  the  conrt  for  attorney's  fe«8 
shall  be  allowed,  and  taxed  as  costs  against  the  parties  making 
this  note,  in  case  the  same  shall  not  be  promptly  paid,  and 
spit  shall  be  commenced  thereon.  And  we  do  hereby  waive 
all  right  to  stay  of  execution,  under  any  statute  of  the  State  of 
Iowa. 

(Signed.)  Breess,  Whitlock  &  Co., 

Hess  &  Baehbing."   « 

The  defendants  Breese,  Whitlock  &  Co.,  mate  no  defeinse. 
Hess  and  Baehring  plead  in  their  answer  that  they  were  merely 
accommodation  sureties  on  the  notes;  that  they  became  such, 
with  the  knowledge  of  plain  tiflF,  after  the.  notes  had  been  exe- 
cuted by  Breese,  Whitlock  &  Co.,  and  after  the  plaintiff  had 
paid  over  to  them  all  the  money  obtained  on  the  notes,  and 
that  no  notice  of  demand  and  non-payment  of  the  notes  was 
given  these  defendants  at  their  maturity. 

They  further  plead  that  after  the  notes  became  due  the 
plaintiffs  for  a  valuable  consideration  agreed  to,  and  did,  extend 
the  time  of  payment  of  said  notes  to  said  Breese,  Whitlock  & 
Co.,  without  the  knowledge  or  assent  of  the  sureties. 

The  defendant,  Hess,  for  a  separate  defense  alleges  that  the 
firm  of  Hess  &  Baehring  is  a  partnership  existing  only  for 
the  pui'pose  of  doing  a  real  estate  business,  composed  of  Fred- 
erick Hess  and  "Wm.  C.  Baehring;  that  the  signature  of  the 
firm  to  the  notes  sued  on  was  affixed  thereto  by  said  Baehring, 
without  the  knowledge  or  assent  of  Hess,  and  without  any 
consideration  moving  to  the  firm  or  to  Hess;  that  they  were 
not  signed  for  tlie  use,  or  benefit,  or  in  the  business  of  the 
firm  but  solely  for  the  accommodation  of  the  defendants,  Breese, 
Whitlock  &  Co.,  of  which  the  plaintiff  had  knowledge. 

I.  As  to  the  appellants,  Hess  &  Baehring,  it  is  insisted  that 
the  conrt  erred  in  the  second  instruction  to  the  jury,  in  which 
they  are  directed  that,  "  if  after  the  notes  were  made,  and 
d^ivered  to  and  accepted  by  the  plaintiff,  by  Breese,  Whit- 
lock &  Co.,  and  the  consideration  had  passed  to  Breese,  Whit- 
lock &  Co.,  from  the  plaintiff  the  defendants  Hess  &  Baehring 

Vol.  xxxix. — 41 
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signed  the  notes  as  surety  for  B.,  "W.  &  Co^  without  any  con- 
sideration running  to  them  therefrom,  the  plaintiff  cannot 
recover.  But  if  the  notes  were  signed  by  Hess  &  Baehriiig, 
in  accordance  with  a  previous  agreement  or  understanding 
between  them  and  Breese,  Whitlock  &  Co.,  to  sign  the  notes 
in  renewal  of  other  notes  upon  which  Hess  &  Baehring  were 
liable  as  sureties,  there  was  a  consideration  for  the  signing 
and  they  would  be  liable  even  though  signed  ai*ter  execution 
by,  and  consideration  had  passed  to,  Breese,  Whitlock  &  Co., 
or  if  the  extension  was  at  the  request  of  Hess  &  Baehring  to 
the  plaintiff,  or  if  Hess  &  Baehring  had  security  from  B.,  W. 
&  Co.,  at  that  time  to  indemnity  them  from  liability  thereon 
the  plaintiff  will  recover." 

The  objection  urged  to  the  instruction  is  in  instructing 
"  that  the  notes  must  have  been  delivered  to,  and  accepted  by 
the  plaintiff,"  before  Hess  &  Baehring  signed  the  same,  in 
order  to  relieve  them  of  liability.  In  other  words,  it  is  argued 
that  if  before  appellants  signed  the  notes,  they  had  been  exe- 
cuted by  Breese,  Whitlock  &  Co.,  and  all  the  money  for  which 
they  were  made  had  been  paid  over,  even  though  it  was  agreed 
by  the  plaintiff  and  B.,  W,  &  Co.,  that  the  appellants  should 
also  sign  them,  they  would  not  be  liable  unless  they  were  par- 
ties to  such  agreement. 

Whetlier  there  was  error  or  not  in  this  instruction  we  will 
not  stop  to  consider,  since  if  there  was  it  was  without  preju- 
1.  pbactick:  ^^^*  '^^^  evidence  shows,  without  any  conflict, 
eSS^without  ^^^  these  notes  were  executed  by  the  parties 
prejudice.  thereto,  in  renewal  of  other  notes  made  by  the 
same  parties,  and  that  no  money  passed  at  the  making  of  these 
notes.  The  notes  for  which  these  in  suit  were  made  had  been 
given  for  money  loaned,  and  these  notes  being  given  in  renewal 
thereof,  they  are  based  upon  sufficient  consideration.  That 
part  of  the  instruction  complained  of  had  nothing  in  the  ovi- 
dence  making  it  applicable,  and  if  there  is  error  therein  it  is 
not  prejudicial  to  the  appellants. 

II.  It  is  next  urged,  on  behalf  of  both  appellants,  that 
there  was  error  in  rendering  judgment  against  them  for  attor- 
ney's fees.    If  they  are  liable  at  all  on  the  note  to  which  their 
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signatnre  is  aiBBxed,  they  are  liable  for  these  fees.  They  are 
2.  surety:  makers  of  the  note,  which,  by  its  terms,  stipulates 
attorney's*  "  that  a  reasonable  sum  to  be  fixed  by  the  court  for 
sory'note.  attorney's  fees  shall  be  allowed  and  taxed  as  costs 
agcmist  thepa/rtiea  making  the  notey^  etc.  If  they  are  liable 
on  the  note,  they  are  liable  for  the  performance  of  the  entire 
contract  contained  therein.  »  . 

III.  As  to  the  separate  'defense  of  Hess,  it  is  urged  that 
the  court  erred  in  overruling  "appellant's  objection  to  the 
note  for  $4,000,  and  the  mortgage  accompanying  the  same, 
and  for  which  it  was  security  by  BreesCj  Whitlock  &  Co.,  to 
Hess  &  Baehring." 

There  was  oral  testimony  given  by  several  witnesses,  includ- 
ing the  officers  of  the  bank  and  the  appellants,  in  regard  to  a 
8.  PARTNKR-  mortgage,  which  had  been  made  by  Breese,  Whit- 
\tv  of  one  to'  lock  &  Co.  to  Hess  &  Baehring  to  secure  them 
evidence.  '  against  liability  on  a  note  for  three  thousand  dol- 
lars, held  by  the  bank.  The  abstract  also  shows  that  plaintiff 
offered  "  in  evidence  October  mortgage  record."  It  does  not 
show  any  objections  thereto.  The  abstract  also  shows  that  the 
president  of  the  bank  was  requested  to  "  give  the  total  num- 
ber of  loans  and  dates  of  all  the  loans  made  by  Breese,  Whit- 
lock &  Co.,  or  Breese  &  Whitlock,  or  Eobert  Breese,  signed 
by  Hess  &  Baehring,  the  amount  and  dates.''  Defendant 
objected  to  this  question  as  incompetent,  which  the  court,  over- 
ruled. The  witness,  in  answering  this  question,  stated  that  this 
three  thousand  dollar  loan  was  secured  by  the  four  thousand  dol- 
lar mortgage.  There  was  no  other  objection  to  this  evidence. 
It  was  properly  admitted  upon  the  question  as  to  whether  Hess 
had  authorized  his  partner,  Baehring,  to  sign  the  name  of  the 
firm  to  the  notes  in  suit,  or  had  held  him  out  by  his  previous 
dealings  vrith  the  bank  as  being  thus  authorized.  All  the 
dealings  between  the  parties,  of  this  character,  prior  to  the 
execution  of  the  notes  sued  on  were  competent  for  these  pur- 
poses, and  all  subsequent  facts  tending  to  show  whether  or 
not  Hess  had  knowledge  of  or  approved  the  act  of  his  partner 
in  signing  the  note,  were  also  competent.  Instruction  8^  com- 
plained of  is  upon  this  theory,  and  is  correct. 
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IV.  The  Sixth  instruction  is  complained  of.  It  is  as  fol- 
lows :  "  The  defendant,  Baehring,  was  not  authorized  by  virtue 
^ .  of  the  partnership  existing  between  himself  and 

ratification,  defendant  Hess,  to  sign  the  name  of  the  firm  as 
surety  for  the  debt  of  Breese,  Whitlock  &  Co.,  unless  the  firm 
of  Hess  &  Baehring  was  interested  in  the  business  of  Breese, 
Whitlock  &  Co.,  but  he  might  have  authority  of  the  firm  to 
do  so,  or  without  such  authority  the  signing  might  be  ratified 
and  approved  'by  the  firm  after  it  was  signed,  and  if  so  rati- 
fied, it  would  be  equivalent  to  a  previous  authority,  and  direct 
and  positive  testimony  is  not  required  to  show  authority  or  a 
ratification,  but  may  be  sustained  by  circumstantial  evidence. 
Such  authority  may  be  implied  or  inferred  from  tlie  common 
course  of  business  of  the  firm,  or  from  the  previous  course  of 
dealing  between  the  parties,  as,  if  the  defendant  Baehring  had 
quite  generally  used  the  name  of  the  firm  as  security  for  tiie 
firm  of  Breese,  Whitlock  &  Co.,  to  the  knowledge  of  Hess, 
authority  to  do  so  will  be  inferred.'^ 

This  instruction  states  familiar  rules  of  law,  and  the  feature 
thereof  to  which  objection  is  made,  viz,  that  an  authority  or 
ratification  may  be  inferred  from  the  common  course  of  the 
business  of  the  firm,  is  well  established.  See  Story  on  Part- 
nership, §§  126, 127,  and  cases  cited  in  notes;  Story  on  Agency, 
§§  54^56,  and  cases  cited;  lb.  §§  84,  89,  92,  95,  96,  and  cases 
cited. 

V.  In  the  seventh  paragraph  of  the  charge  of  the  court 
the  jury  were  instructed  that,  "if  the  defendant,  Baehring, 
had  no  authority  to  use  the  name  of  the  firm  in  this  instance, 
when  used,  yet  if  the  defendant,  Hess,  after  knowing  of  it,  or 
having  the  means  of  knowing  it,  did  not  dissent  from  or  dis- 
claim it,  a  ratification  will  be  inferred;  but  if  he  did  not 
know  it,  or  did  not  have  the  means  of  knowing  it,  it  will  not 
be  inferred.'^ 

It  is  insisted  that  this  instruction  is  erroneous  in  holding 
that  a  ratification  might  be  inferred,  although  Hess  did  not 
have  knowledge  of  the  act  of  his  partner  in  signing  the  firm 
name  to  the  notes  sued  on,  if  he  had  the  means  of  knowledge 
and  did  not  dissent  from  or  disclaim  the  act    Conceding  this 
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to  be  erroneous,  it  was  without  prejudice  to  the  defendant. 
The  whole  of  the  evidence  is  before  us  in  the  record,  from 
which  it  very  satisfactorily  appears  that  Hess  did  have  actual 
knowledge,  and  that  he  did  not  dissent  or  disclaim  the  act 
That  he  had  knowledge  that  his  partner  had  signed  the  iirm 
name  to  the  note,  the  evidence  is  very  satisfactory,  and  it  is 
equidly  so  that  he  did  not  dissent  therefrom,  or  disclaim  his 
authority  to  bind  the  firm  thereby. 

Even  Hess  himself  shows  in  his  testimony  that  he  acknowl- 
edged  that  the  firm  had  been  liable  on  the  notes.  He  claimed 
that  he,  individually,  was  not  liable,  but  as  to  the  firm  of  Hess 
&  Baehring,  he  "  considered  that  they  were  released  from  all 
liability  incurred  for  Breese,  Whitloek  &  Co.  by  Mr.  Baehring 
on  the  ground  that  the  bank  had  not  given  us  timely  notice." 
Thus  he  admits  that  a  liability  had  been  incurred  for  Breese, 
Whitloek  &  Co.  by  Mr.  Baehring  signing  the  firm  name  to 
the  notes  in  this  case.  He  acknowledged  that  the  liability 
had  existed,  but  claimed  that  they  had  been  released  there- 
from  by  a  failure  to  give  notice.  This  question  of  notice, 
however,  is  not  in  the  case. 

The  evidence  is  such  that,  if  the  objectionable  language  had 
been  omitted  from  the  instruction,  the  verdict  must  have  been 
the  same  that  it  is.  The  giving  of  an  erroneous  instrnction, 
which,  under  the  testimony,  could  work  no  prejudice  to  the 
party  complaining,  will  not  be  regarded  as  reversible  error. 
Middldon  v.  Mlddleton,  31  Iowa,  151 ;  State  v.  Omsenhause, 
20  Id.,  227;  Boridtirant  v.  Crawford j  22  Id.,  40;  McJfTally 
V.  Shohe,  22  Id.,  49;  Ocheltree  v.  Carl,  23  Id.,  394;  Shaferv. 
Chimes,  23,  Id.,  550;  Hunt  v.  C.  <&  iT.  W.  B.  Co.,  26  Id., 
863. 

•  Wh(it  has  been  already  said  disposes  of  all  the  questions 
presented  in  argument.  Finding  no  error  to  the  prejudice  of 
appellants,  the  judgment  will  be  • 

Affirmed. 
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Campbell  v.  Williams  et  al. 

Beplerin:  judokent:  execution.  At  tb^  time  of  the  oommenoement 
of  an  action  of  replevin,  for  the  recovery  of  property  alleged  to  have 
been  wrongfully  taken  under  an  execution  issued  by  a  justice  of  the 
peace,  no  judgment  had  been  rendered  against  the  execution  defend- 
ant: Held,  that  the  subsequent  entry  of  judgment  would  not  have  a 
retrospective  operation,  by  which  the  right  of  possession  Would  accrue 
under  the  levy. 

Appeal  from  Jeffei^son  Circuit  Court. 

Fridat,  October  23. 

On  the  20th  day  of  February,  1873,  plaintiff  commenced 
his  action  of  replevin  before  a  justice  of  the  peace,  alleging 
that  he  is  the  unqualified  owner  of  a  horse  of  the  value  of 
$36.00.  That  the  horse  was  taken  by  defendants  in  virtue  of  an 
execution  issued  by  William  Laughlin,  a  justice  of  the  peace,  on 
a  pretended  judgment  against  the  plaintiff,  in  favor  of  the 
defendant,  Williams.  That  the  horse  was  wrongfully  ^taken 
for  the  reason  that  the  justice  did  not  render  any  judgment 
against  plaintiff. 

Answer  in  denial.  Upon  the  trial  the  justice  rendered  judg- 
ment for  the  plaintiff.  Defendants  appealed  to  the  Circuit 
Court,  where  the  cause  was  tried  by  a  jury,  and  a  verdict  was 
returned  for  plaintiff.  Motion  for  new  trial  overruled.  Judg- 
ment upon  the  verdict.    Defendants  appeal. 

MoCoid  dk  Herron^  for  appellant. 

Sparks  <&  Ratoliffe^  for  appellee. 

Day,  J. — Upon  the  trial  of  the  cause  it  was  proved  that  the 
horse  In  question  belonged  to  the  plaintiff.  That  an  action 
was  commenced  by  the  defendant,  N.  D.  Williams,  against 
the  plaintiff,  before  W.  M.  Laughlin,  a  justice  of  the  peace,  on 
a  note  given  for  the  purchase  money  of  said  horse.  Tlie  entries 
in  the  justice's  docket  show  that  the  original  notice  was  issued 
on  the  6th  day  of  Febuary,  returnable  on  the  15th  day  of  Feb- 
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rnary,  1873,  That  it  was  returned  duly  served,  and  on  the 
same  day  execution  was  issued  and  placed  in  the  hands  of  A, 
W.  Laughlin  for  service,  which  was  returned  on  the  17th  day 
of  February,  served  by  tevying  upon  one  black  horse.  The 
docket  further  contains  the  following  entries:  ''February 
24th,  1873.  Now  comes  this  cause  on  for  trial  on  motion  of 
plaintiff  to  correct  docket  entry,  and  the  same  is  sustained  and 
the  said  entry  made  in  accordance  with  the  facts." 

"  February  15th,  1873.  Now  this  cause  coming  on  for  trial 
and  the  defendant,  James  M.  Campbell,  being  duly  called, 
comes  not,  but  makes  default,  and  the  court  after  hearing  the 
evidence,  finds  on  the  note  and  assesses  the  amount  at  $38.98. 

It  is  therefore  ordered  and  adjudged  that  plaintiff  recover 
of  and  from  the  defendant  the  sum  of  $38.98,  with  costs  of 
suit  taxed  at  $10.65,  and  that  execution  issue  therefor."  The 
justice  testified  that  these  entries  were  not  made  until,  as 
shown  by  his  docket,  the  24th  day  of  February,  and  after  the 
execution  issued.  That  he  mentally  rendered  a  judgment  at 
the  time  the  notice  was  returnable,  but  did  not  enter  it  in  his 
docket^  until  the  motion  above  named  was  filed.  The  court 
instructed  the  jury  as  follows: 

"  If  you  are  satisfied  from  the  evidence  in  this  case  that 
plaintiff  was  the  owner  of  the  property  replevied,  at  the  time 
the  same  was  taken  from  hi&  possession  by  the  defendant  or 
defendants,  you  will  then  return  a  verdict  for  the  plaintiff*.  It 
appearing  from  the  record  evidence  that  at  the  time  the  so- 
called  execution  was  issued,  and  the  horse  taken  thereunder, 
there  was  no  judgment  in  existence  against  the  plaintiff,  the 
subsequent  act  of  the  magistrate  in  entering  a  judgment  on 
his  docket  could  not  have  a  retrospective  effect,  and  would 
have  no  binding  force  as  a  judgment  against  the  plaintiff  You 
are  therefore  instructed  that  the  so-called  execution  under 
which  the  property  was  taken  was  invalid,  and  the  acts  of  the 
defendants  thereunder  were  illegal,  and  without  authority  of 
law."  The  defendants  excepted  to  this  instruction,  and  thdy 
assign  the  giving  of  it  as  error.  We  need  not  determine,  in 
this  case,  whether  it  was  at  all  competent  for  the  justice  to  enter 
a  judgment  on  the  24th  day  of  Feb.,  nine  days  after  the  return 
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day,  or  whether  said  judgment  i«  void,  or  merely  voidid^le. 
Upon  this  subject  see  Guthrie  v.  Humpkreyj  7  Iowa,  23; 
Ha^rper  v,  Albee^  10  Iowa,  389;  and  BurcheU  v.  Ca%%ady^  18 
Iowa,  342.  The  action  of  replevin  ^was  commenced  on  the 
20th  day  of  February,  1873.  The  record  clearly  shows  that 
when  the  execution  was  issued  and  levied,  and  the  replevin 
suit  was  begun  there  was  no  judgment,  no  authority  for  the 
execution  whatever.  At  the  time  the  action  of  replevin  was 
commenced  the  plaintiff,  as  against  the  defendants  was  clearly 
entitled  to  the  possession  of  the  property.  The  judgment  was 
not  entered  until  four  days  thereafter.  Kit  should  be  admit- 
ted that  the  justice  had  power  to  enter  it,  whidi  we  do  not 
now  determine,  it  could  not  operate  back  upon  defendant's 
rights,  and  take  away  a  right  of  possession  which  existed  al 
the  time  his  action  was  commenced.  In  replevin  the  question 
is,  who  wa«  entitled  to  the  possession  of  the  property  when 
the  action  was  begun.  Ca8$ell  v.  Western  Stage  Compann/j 
12  Iowa,  47;  Kingsbury  v.  Buchanan^  11  Iowa,  387.  There 
is  no  error  in  this  instruction  to  appellant's  prejudice.  It  is 
claimed  that  there  is  no  evidenee  to  support  the  verdict  £br 
damages  in  the  sum  of  five  dollars.  The  abstract  does  not 
show  that  we  have  all  the  evidence,  and  hence  we  cannot 
review  this  question. 

The  record  discloses  no  prejudicial  error. 

Affibmsd. 


The  State  v.  Hazen. 


1.  <Mxnlnal  law:  ai>ultebt:  TBSTiMomr  of  wifb.    Upon  ihe  trial 
39  048|  under  an  indietment  for  a4altei7,  the  wife  is  a  oompetent  witness 

^-fl48|  against  the  husband.    (State  v.  Bennett,  31  Iowa,  24). 


PBOOF  OF  MABBIAO&.    The  isstuiioiij  of  the 
wife  is  competent  to  establish  thelact  of  marriage. 

iNBT&ucTiOK.    The  d^endant  soffere  no  ptcondke  bf 


a  neglect  to  instruct  the  juiy  that  the  addon  for  adulteiy  must  be  oom* 
menced  upon  the  complaint  of  the  wife,  when  such  an  instruction  is  not 
asked,  and  the  evidence  shows  that  the  prosecution  was  Urns  com^ 
isenoed. 


Digitized  byVjOOQlC 


DBCEMBEE  TEEM,  1874.  640 

IheflUtoT. 


4.  ■ !  Tfimx  OF  iMwuwossMOSJm,    Where  the  defendaot  was  proved  to 

have  been  ffoilty  of  loo^  contanued  adulteious  interoouise  with  the  twin 
Bistera  of  his  wife,  sixteen  years  of  age,  a  sentence  of  the  extreme  "pen- 
alty  of  the  law  was  held  not  to  be  excessive. 

Appeal  from  Polk  IHstriot  Court. 

Fbidayj  Octobbb  38. 

Two  indictments  were  presented  against  the  defendant,  one 
charging  him  with  adultery  on  divers  days  and  times,  between 
the  first  day  of  August,  1873,  and  the  first  day  of  March, 
1874,  with  one  Amanda  P.  Russell;  the  other  charging  him 
with  the  same  crime,  during  the  same  period,  with  one  Polly 
M.  Bussell.  The  defendant  was  convicted,  and  appeals.  The 
same  questions  are  involved  in  both  cases. 

Bentley  €&  Williams^  for  appellant. 

M.  E.  CvMSy  Attorney  General^  for  the  State. 

Day,  J. — I.  Upon  the  trial  of  the  cause  the  wife  of  the 
defendant  was  admitted  to  prove  the  fact  of  his  adultery.  It 
L  oBiMHTAi.  ^  urged  that  the  admission  of  her  testimony  was 
eryTtesti^^'  ©rroneous.  In  State  v.  Bennett^  31  Iowa,  24,  this 
monyofwife.  question  was  considered,  and  was  determined 
adversely  to  appellant  We  see  no  reason  for  reconsidering 
or  departing  from  the  views  there  expressed. 

II.  It  is  next  urged  that  the  court  erred  in  admitting  parol 
evidence  of  the  marriage  of  the  defendant.     It  is  claimed  that 

2. :  — :  record  evidence  of  the  marriage  is  alone  admissi- 

riage.  ble.    The  wife  of  defendant  testified  to  the  fact 

of  her  marriage  to  him.  The  testimony  of  a  party  present  at 
the  time  of  marriage  is  abundant  evidence  of  the  fact  State 
V.  WilliamSj  20  Iowa,  98;  3  Wharton  Am.  Cr.  Law,  section 
2632.  It  is  claimed,  however,  that  the  wife,  although  a  com- 
petent witness  of  the  fact  of  adultery,  is  not  competent  to 
prove  the  marriage;  that  the  marriage  is  no  crime.  The 
marriage  does  constitute  an  essential  fact,  without  the  exist- 
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ence  of  which  the  crime  charged  could  not  have  been  com- 
mitted. The  wife  is  as  competent  to  prove  this  as  any  other 
fact  in  the  case. 

III.  It  is  urged  that  the  court  erred  in  not  instructing  the 
jury  that  the  action  of  adultery  must  be  commenced  upon  com- 
3 . .  plaint  of  the  wife.    The  wife  of  the  defendant 

inatruction.  testifies  that  she  made  the  complaint  upon  which 
the  prosecution  was  commenced,  and  there  is  nothing  in  the 
record  contradicting  this  testimony.  If  the  defendant  desired 
to  have  this  question  specifically  presented  to  the  attention  of 
the  jury,  he  should  have  asked  an  instruction  upon  it.  The 
defendant  sustained  no  prejudice  by  a  neglect  to  give  this 
instruction^  unless  we  may  presume  that  the  jury  would  have 
found  the  fact  to  be  in  direct  opposition  to  the  uncontradicted 
testimony. 

IV.  It  is  urged  that  the  sentence,  which  is  for  the  longest 
period  which  the  law  prescribes,  is  excessive,  and  that  the 
4 :  term  term  of  imprisonment  should  be  shortened.     The 

of  imprison-  i .     .  i  .  i  ,»         i  .  ^ 

ment.  statute  limits  the  punishment  lor  the  crime  of 

adultery  to  imprisonment  for  three  years.  It  certainly  was 
contemplated  by  the  law-makers  that  some  cases  of  adultery 
would  arise  which  would  I'equire  this  full  penalty.  The  case  at 
bar  is  such  a  one.  The  evidence  shows  that  the  defendant 
kept  up  a  long  continued  adulterous  intercourse  with  his  wife's 
twin  sisters,  sixteen  years  of  age.  The  writer  hereof  cannot 
suppress  the  feeling  that  the  punishment  inflicted  is  much  too 
light,  and  can  only  regret  that  the  provisions  of  the  statute 
did  not  enable  the  court  to  punish  the  offense  in  a  manner 
proportioned  to  its  magnitude. 

Affirmed. 
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EnriELD  V.  Chick  bt  al. 

1.  Jury :  spEciAii  term:  CHANaa  op  statute.  That  the  number  of  jurors 

directed  to  be  summoned  for  a  special  term  was  the  same  as  the  num- 
ber provided  for  in  such  a  case  by  the  Revision,  does  not  imply  that  the 
order  was  a  nullity  respecting  the  number,  and  that  the  taking  effect  of 
the  Code  before  the  term  would  render  a  panel  of  twenty-four  neces- 
sary. 

2.  Bepeal  of  statute :  effect  of.     An  act  done,  right  accruing  or 

accrued,  or  suit  or  proceeding  commenced  before  the  repeal  of  a  statute, 
is  not  affected  thereby. 

Appeal  from  Mahaska  District  Cov/ri. 

Satubday,  OcrroBEB  23. 

Action  by  ordinary  proceedings  to  recover  for  seventy-tviro 
hogs,  sold  and  delivered  by  plaintiff  to  defendants.  The 
defendants  denied  their  liability,  and  averred  that  as  agents 
for  G.  B.  Smith  &  Co.  they  purchased  the  hogs,  and  not  on 
their  own  account  After  having  submitted  the  cause  for  trial 
*  to  two  successive  juries,  who  tailed  to  agree,  at  the  August 
term,  1873,  a  special  term  for  the  trial  of  all  causes  on  the 
docket  undisposed  of  was  ordered  for  December  15th  follow- 
ing. At  such  special  term  the  cause  was  tried  to  a  jury,  who 
found  a  verdict  for  the  plaintiff  for  the  value  of  the  hogs  as 
claimed,  $947.83,  and  judgment  was  rendered  thereon.  The 
defendants  appeal. 

John  F,  Lacey  and  Lafferty  <&  Johnson,  for  appellants. 

Crookham  i&  Qleason  and  Seevers  <&  Cutis,  for  appellee. 

Cole,  J. — Counsel  for  appellants  make  but  one  point  in 
their  argument  for  us  to  determine,  and  that  is  in  respect  to 
the  jury.  The  order  for  the  special  term  was  made  in  August, 
1873,  and  while  the  Kevision  was  in  force.  It  was  made  in 
accordance  with  the  Eevision,  Sees.  2656  and  2658,  and  is  as 
follows:  "  Ordered  that  a  special  term  of  this  court  ]}q  held, 
commencing  on  the  third  Monday  in  December,  1878^  for  the 
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trial  of  all  civil  causes  which  were  on  the  calendar  for  the 
present  term,  and  not  disposed  of,  at  which  time  there  shall 
be  summoned  a  panel  of  fifteen  petit  jurors;  no  grand  jury 
will  be  summoned,  and  no  criminal  cases  tried,  and  no  new 
oases  commenced  for  said  term."  At  that  time  the  statutes 
provided  (Rev.  of  1860,  Sec.  2732,  as  amended  by  Sec  7,  Ch. 
167,  Laws  1870,)  that  "  the  number  of  petit  jurors  shall  be 
fifteen,  unless  the  judge  of  the  District  or  Circuit  Court  shall, 
for  the  court  over  which  he  presides,  in  writing  direct  the 
county  auditor  to  select  a  greater  number."  *  *  *  The 
Code  of  1873,  which  took  eflect  September  first  of  that  year, 
and  was  in  force  at  the  time  of  the  trial,  provided,  section  231, 
that  ^'  in  counties  containing  less  than  fifteen  thousand  inhabi- 
tants, as  shown  by  the  last  preceeding  census,  the  trial  jurors 
shall  consist  of  fifteen,  unless  the  judge  otherwise  orders;  but 
in  counties  containing  a  greater  number  of  inhabitants,  the 
number  of  trial  jurors  shall  be  twenty-four."  Mahaska 
county  has  over  twenty  thousand  inhabitants. 

The  precise  point  made  by  counsel,  as  we  understand  it,  is 
that,  since  the  statute  itself,  at  the  time  the  order  for  the  special 
term  was  made,  provided  for  fifteen  jurors,  unless  other- 
wise directed,  the  order  to  sumitton  fifteen  jurors  was  a 
nullity,  as  such,  and  that  number  was  inserted  by  the  statute, 
and  when  the  old  statute  ceased  to  operate  and  the  new  took 
effect,  that  it  changed  the  terms  of  the  order  so  as  to  conform 
it  to  the  new  law  requiring  twenty-four  jurors.  In  other 
words,  since  the  order  was  the  same  as  the  statute,  a  change 
of  the  statute  changed  the  order. 

'In  our  view,  the  order  to  summon  fifteen  jurors  had  the 
force  and  effect  of  an  order,  regardless  of  the  statute.  The 
question  was  presented  to  the  court  to  adjudicate  and  deter- 
mine whether  the  number  should  be  fifteen  or  more,  and  if 
the  court  had  determined  the  number  should  be  eighteen, 
then,  it  is  conceded,  the  order  would  control  the  statute.  The 
order  would  control  the  statute  in  such  case,  because  it  is  an 
order  or  adjudication,  and  pot  because  it  was  different  from 
,the  statute.  So,  when  it  conforms  to  the  number  specified  by 
statute,  it  involves  the  iact  of  adjudication,  and  <ifi(ermines 
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that  the  number  shall  be  fifteen,  and  aleo  that  the  number 
shall  not  be  greater.  The  order  controls  and  not  the  statute, 
because  it  is  greater,  for  that  it  determines  both  these  propo- 
rtions, while  the  statute  fixes  but  one.  The  change  of  the 
statute  did  not,  tlierefore,  change  the  order. 

By  the  Code  of  1873,  Sec.  50,  it  is  enacted  that  "  this  repeal 
of  existing  statutes  shall  not  affect  any  act  done^  any  right 
accruing  or  which  has  accrued,  or  been  established,  nor  any 
suit  or  proceeding  had  or  commenced  in  any  civil  cause  before 
the  time  when  such  repeal  takes  effect"  *  *  *  *  The 
order  for  a  special  term  was  an  act  done,  and  was  not,  there- 
fcM-e,  affected  by  the  repeal  of  the  statute,  and  the  court  did 
not  err  in  requiring  the  trial  to  proceed  with  the  fifteen  jurors, 
summoned  under  the  order. 

Ajtibmbd. 


Stbioker  v.  Oldenbubgh. 


1.  Will:  verbal:  when  nrvALiD.  A  verbal  will,  disposing  of  per- 
sonal property  exceeding  three  hundred  dollars  in  valoe,  is  invalid. 

2. :  :  EViDBNCB.  Where  one  made  a  verbal  will  bequeath- 
ing a  promissory  note  of  the  nominal  value  of  four  hundred  dollars  it 
was  heldy  in  the  absence  of  affirmative  proof,  that  notwithstanding  the 
true  value  was  less  than  three  hundred  dollars,  the  will  should  not  be 
admitted  to  probate. 

3. :    WHEN  IT  SHOULD  BE  IN  WRITING.    In  such  a  caso,  the  will 

should  have  been  in  writing,  and  it  cannot  be  held  valid  as  to  the  amount 
I>ermitted  by  statute  to  be  bequeathed  in  a  verbal  will. 

Appeal  from  Tama  Circuit  Cowrt. 

,  Feiday,  OcrroBEB  28. 

This  is  an  appeal  from  the  refusal  of  the  Circuit  Oourt  to 
admit  an  alleged  verbal  will  to  probate.  The  facts  are  stated 
in  the  opinion. 

Struble  &  Goodrich^  for  appellant 

ApplegaU  db  Kinney  for  appellee. 
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MirxEB,  Ch.  J. — After  hearing  the  testimony  of  the  wit- 
nesses offered  to  prove  the  will,  the  court  below  found  the  fol- 
lowing ftwts:  "That  James  H.  Oldenburgh  died  in  Tama- 
county,  Iowa,  on  the  22d  day  of  April,  1871.  The  day  previ- 
ous to  his  death,  he  being  of  sound  mind  and  memory  and  of 
disposing  will,  made  a  verbal  will  as  follows:  *  To  Christian 
Strieker  the  principal  of  one  note  or  notes  for  $400,'  held  by 
deceased  at  the  time  against  him;  that  said  will  was  made 
orally,  during  his  last  sickness,  as  a  disposition  of  his  prop- 
erty in  part;  that  said  will  was  witnessed  by  James  Gray  and 
Hugh  Snodgrass,  two  competent  witnessess  who  appear  and  tes- 
tify to  the  same  in  court;  that  the  value  of  the  principal  of 
said  note  or  notes  was  over  $300  at  the  time  of  his  death  and 
the  execution  of  the  will." 

The  conclusions  of  law  upon  these  facts  were,  that  the  will 

1.  WILL:   ,,^   was  void  because  not  in  writing  and  witnessed  as 
wben  invalid.  .      i     i       t  i  .11  1 

required    by  law,  and  was  not  entitled    to    be 

admitted  to  probate,  and  that  the  applicant  pay  the  costs. 

It  is  provided  by  Sec.  2311  of  the  Eevision,  Code,  Sec  2324, 
that,  "personal  property  to  the  value  of  three  hundred  dol- 
lars may  be  bequeathed  by  verbal  will,  if  witnessed  by  two 
competent  witnesses."  Section  2312  provides  that  a  soldier 
or  sailor  may  dispose  of  the  whole  of  his  personal  estate  by  a 
will  so  made  and  witnessed,  and  section  2313  provides  that 
"all  other  wills,  to  be  valid,  must  be  in  writing,  witnessed  by 
two  competent  witnesses,  and  signed  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  express  direction." 

It  is  urged  by  counsel  for  appellant  that  the  court  erred  in 
finding  as  a  fact  that  the  value  of  the  property  devised  by  the 
will  exceeded  three  hundred  dollars.  The  finding  of  the  fact 
that  the  principal  of  the  note  or  notes  bequeathed  was  four 
2 . .  hundred  dollars  is  in  strict  accord  with  the  evi- 

eridence.  dence,  and  is  not  controverted.  There  was  no  evi- 
dence offered  tending  to  show  that  owing  to  the  insolvency  or 
inability  of  the  maker  to  pay,  or  the  like,  the  ndte  was  of  less 
than  its  nominal  value.  In  the  absence  of  such  evidence,  the 
nominal  value  will  be  taken  as  the  true  value.  Callanan  v. 
Brown  <&  Co.y  31  Iowa,. 333;  &r^h  v.  Burden^  35  Iowa, 
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138.  The  nominal  value  of  the  note  or  notes  bequeathed 
being  $400.00,  the  court  correctly  found  the  value  to  be  greater 
than  the  maximum  amount  for  which  a  valid  verbal  will  may 
be  made. 

II.  It  is  next  insisted  that  the  will  should  be  held 
valid  to  the  extent  of  three  hundred  dollars.  The  bequest 
s-r — jl-iTTTJ  ^9  of  personal  property  of  greater  value  than 
be  In  writing,  this  sum,  and,  in  order  to  be  valid,  under  the 
statute,  it  should  have  been  in  writing,  signed  and  witnessed 
as  the  law  directs;  not  being  in  writing,  it  is  invalid,  not 
simply  as  to  a  part  of  the  bequest,  but  as  to  the  whole.  It  is 
the  will  that  is  invalid  where  personal  property  of  greater 
value  than  three  hundred  dollars  is  bequeathed  thereby,  and 
not  any  one  single  bequest  or  portion  thereof. 

The  judgment  of  the  Circuit  Court  must  be 

xLffismed. 


The  MoGregob  &  M.  B.  R  Co.  v.  Brown. 

1.  Taxation :  railroad  LAin>s,    Lands  granted  to  railroads  are  not  tax- 

able until  the  year  after  they  are  patented,  when  there  is  no  evidence  of 
any  fraudulent  or  intentional  delay  in  procuring  the  patent. 

2.  Evidence:  taxation:  railroads.    Parol  evidence  is  admissible  to 

show  that  a  raikoad  company  has  fraudulently  prevented  the  issuance 
to  it  of  i>atent8  to  lands,  for  the  purpose  of  avoiding  taxation. 

Appeal  from  Palo  Alto  District  Court. 

Saturday,  Octtorer  24. 

AonoN  in  equity  to  enjoin  the  defendant,  as  treasurer  of 
Palo  Alto  county,  from  placing  certain  lands  of  the  plaintiff 
upon  the  tax  list  for  the  year  1871,  and  from  collecting  the 
taxes  thereon  for  that  year;  and.  this,  upon  the  ground  that 
they  were  not  subject  to  taxation  for  that  year.  A  prelimi- 
nary injunction  was  allowed.  The  defendant  controverted  cer- 
tain facts,  by  his  answer,  and  admitted  others,  not  necessary 
to  here  set  out,  and  claimed  thereon  that  the  lands  were  liable 
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to  taxation  for  the  year  1871.  Upon  the  final  trial  by  the 
first  method,  the  court  dissolved  the  injnnction  and  dismissed 
the  plaintiff's  petition.    The  plaintiff  appeals. 

Starr,  Patterson  cfe  Harrison  and  T.  W.  Harrison^  for 
appellant. 

White  <&  Shea  and  J.  D.  Springer,  for  appellee, 

Cole,  J. — This  is  a  controversy  respecting  the  liability  to 
taxation  for  1871,  of  lands  granted  by  the  United  States  to 
the  State  of  Iowa,  to  aid  in  the  construction  of  a  line  of  rail- 
way from  McGregor  to  Sioux  City,  and  by  the  state  granted 
to  the  plaintiff.  There  is  some  conflict  or  question  as  to  wheu 
in  law  or  fact  the  lands  were  earned  by  the  plaintiff,  so  that 
under  the  acts  of  congress  and  the  legislature  the  plaintiff 
became  entitled  to  them.  But  there  is  no  dispute  or  question 
that,  as  to  the  lands  here  in  controversy,  they  were  not  patented 
to  the  State  till  March  8,  1871,  nor  by  the  State  to  the  plain- 
tiff till  April  8,  1871.  There  is  no  claim  or  evidence  of  any 
fraudulent  or  purposed  delay  in  procuring  the  patents.  We 
have  heretofore  held,  that  the  patent  issued  by  the  governor 
was  evidence  that  the  lands  conveyed  thereby  were  then  earned 
by  the  plaintiff,  and  that  the  patent  issued  as  soon  as  the  lands 
were  earned,  and  parol  evidence  is  only  admissible  for  the  pur- 
pose of  showing  that  the  railroad  company  had  fraudulently 
prevented  the  issuance  of  the  patent  at  the  proper  time^  for 
the  purpose  of  avoiding  taxation  on  the  lands  earned.  The 
I.  F.  cfe  S.  C.  R.  Co.  V.  Cherokee  Co.,  37  Iowa,  483;  The 
I.  F.  <&  S.  C.  R.  Co.  V.  The  Co.  of  Woodbury,  38  Iowa,  498; 
The  C.  R.  cfe  M.  R.  R^y  Co.  v.  Carroll  Co.,  8  Western  Jurist, 
416.  See  also,  Goodrich  v.  Beaman,  37  Iowa,  563.  QoTem- 
ment  lands  are  not  taxable  until  the  next  year  after  they  are 
patented.    Eevision  of  1860,  Section  711. 

ItBVBBSE3D« 
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QlLBEBT  V.    GiLBEBT  ET  AL. 

1.  Trust  5  ATiTHORiTT  OF  TRUSTEE.    A  trustee  who  is  clothed  with  power 

to  encumber  an  estate  by  mortgage,  for  the  purpose  of  raising  money  to 
discharge  a  debt  against  it,  cannot  render  the  estate  liable  by  the  execu- 
tion of  a  mortgage  in  his  individual  capacity,  and  such  a  mortgage  can- 
not be  enforced  against  the  principal  or  his  devisees. 

2.  Mortgage:  prior  iNcnHBRANCBR:  subrogation.    The  execution  of 

a  mortgage  to  raise  money  with  which  to  discharge  a  prior  incumbrance, 
will  entitle  ihe  mortgagee,  upon  the  application  to  that  object  of  the 
money  thus  raised,  to  be  subrogated  to  the  rights  of  the  prior  inoum- 
brancer. 

Appeal  from  Scott  District  Court. 

Satuedat,  Ootobbb  24. 

Suit  in  equity  to  foreclose  a  trust  deed,  and  to  bar  conflict- 
ing equities.  The  defendants  are  Elias  S.  Gilbert,  a  brother 
of  plaintiff,  and  who  is  made  defendant  in  his  individual 
capacity,  and  also  in  his  capacity  as  executor  and  trustee 
under  the  will  of  Caroline  E.  P.  Gilbert,  deceased,  who  was 
formerly  his  wife,  Cyrus  Pitt  Gilbert  and  Carra  Glenn  Gil- 
bert, children  of  said  Elias  S.  and  Caroline,  and  devisees  of 
the  latter,  and  Edwin  W.  Gilbert,  also  a  brother  of  plaintiff. 
The  pleadings  raise  the  issue  as  to  the  validity  of  plaintiff's 
notes  aiid  trust  deed,  the  power  of  Elias  S.  Gilbert,  trustee 
under  the  will,  and  the  priority  of  right  under  the  different 
incumbrances.  The  facts  are  stated  in  the  opinion.  The  court 
below  gave  plaintiff  a  judgment  for  the  amount  of  his  claim, 
but  made  only  $1,641.25  a  lien.  Both  plaintiff  and  Cyrus 
and  Carra  Gilbert  appeal. 

Bills  (&  Blocks  for  plaintiffs. 

Putnam  d&  Rogers  and  D.  B,  Ifash^  for  defendants. 

Cole,  J.— On  October  29, 1861,  Caroline  E.  P.  Gilbert,  who 
was  then  the  owner  of  the  real  estate  in  controversy,  together 
with  Elias  S.  Gilbert,  her  husband,  executed  a  deed  of  trust 
Vol.  XXXIX. — 42 


39    657 
128 6 


Digitized  byVjOOQlC 


658  SUPEEME  COUET  OF  IOWA, 

OUbert  v.  Gilbert 

thereon  to  AiiRtin  Corbin,  trustee,  to  secure  eleven  promis- 
sory notes  payable  to  W.  P.  Wheeler,  or  order,  to-wit:  one  for 
$7,000,  due  in  five  years,  with  ten  per  cent,  interest  after  matu- 
rity, and  ten  notes  each  for  $350,  payable  respectively  at  the 
expiration  of  each  successive  six  months,  with  like  interest 
after  maturity,  they  being  for  the  accruing  interest  on  the 
principal  sum.  The  deed  of  trust  was  duly  recorded  Novem- 
ber 20, 1861,  and  at  the  same  time  the  notes  were  indorsed 
"  without  recom'se  to  me  in  any  event.  W.  P.  Wheelkr." 
Afterwards  Caroline  E.  P.  Gilbert  died  and  left  a  last  will, 
which  was  admitted  to  probate  January  26,  1864,  whereby  she 
made  her  husband,  the  defendant,  Elias  S.  Gill>ert,  executor 
and  trustee  with  full  power  to  sell  or  dispose  of  the  real  estate 
in  controversy  to  pay  off  the  incumbrances,  or  for  any  other 
purpose  considered  proper,  and  to  make  trust  deeds,  mort- 
gages, and  conveyances.  The  devisees  and  chief  beneficiaries 
of  the  will  are  the  defendants,  Cyrus  and  Carra  Gilbert. 

September  8,  1864,  Austin  Corbin  declined,  in  writing,  to 
act  as  trustee,  and  pursuant  to  an  authority  given  in  said  deed 
of  trust,  the  couty  judge  appointed  John  P.  Van  Patten  trus- 
tee in  his  place.  January  2,  1867,  the  defendant,  Elias  S. 
Gilbert,  for  value  received,  executed  his  note  to  the  plaintiff, 
or  order,  for  $3,000,  payable  ten  days  after  date  with  nine  per 
cent,  interest,  and  at  the  same  time  and  for  the  purpose  of 
securing  the  payment  of  said  $3,000,  delivered  to  said  plain- 
tiff the  ten  notes  for  $350  each,  made  by  Caroline  E.  P.  Gil- 
bert to  W.  P.  Wheeler,  and  indorsed  as  above  stated,  to  be 
held  by  plaintiff  as  collateral  security,  with  the  written  stipu- 
lation that  the  plaintiff  might  collect  the  same  by  foreclosure 
of  the  trust  deed,  but  not  during  the  lives  of  either  the  father 
or  mother  of  said  Elias  S.  Gilbert,  and  that  when  collected, 
the  excess  above  paying  the  $3,000  note  should  be  paid  over 
to  said  Elias  S.  Gilbert. 

On  February  27,  1868,  Austin  Corbin  and  W.  P.  Wheeler 
executed  an  instrument  in  writing,  purporting  to  sell  and 
assign  said  deed  of  trust  to  Elias  8.  Gilbert,  without  recourse 
on  either  of  them,  which  was  acknowledged  and  recorded 
May  26,  1868.    Aftei-wards,  and  on  June  10,  1870,  Elias  S. 
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Gilbert,  as  tmstee  under  the  will  of  Caroline  K  P.  (Jilbert, 
together  with  Cyrus  P.  and  Carra  G.  Gilbert  executed  a  mort- 
gage upon  the  real  estate  in  controvei*sy,  (bo  far  as  not 
released),  to  secure  the  payment  of  notes  for  $7,362,  and  this 
mortgage  was  duly  recorded  June  13, 1870;  and  on  the  same 
day  of  the  record  thereof,  to-wit:  June  13, 1870,  the  said  Elias 
S.  Gilbert,  as  assignee  of  the  deed  of  trust,  executed  and  had 
recorded  an  instrument  in  writing  purporting  to  acknowledge 
full  payment  and  satisfaction  of  all  the  notes  secured  by  the 
trust  deed,  and  to  release  and  discharge  the  deed  of  trust 

It  also  appeal's  that  on  January  1,  1859,  Caroline  E.  P.Gil- 
bert,  and  her  husband,  Elias  S.  Gilbert,  executed  to  D.  C. 
Marshall  a  mortgage  upon  the  same  real  estate  in  controversy 
to  secure  the  payment  of  the  sum  of  $7,000;  that  on  Novem- 
ber 6, 1863, a  judgment  of  foreclosure  was  rendered  thereon  for 
$6,800.  This,  it  is  not  controverted,  is  or  was  for  the  amount 
due  thereon,  alien  prior  to  all  others.  And  on  January  13, 1860, 
Edwin  Gilbert  deceased,  the  father  of  this  defendant,  Edwin 
Gilbert,  obtained  a  judgment  in  the  Scott  District  Court 
against  Caroline  E.  P.  and  Elias  S.  Gilbert  for  $1,245.44  debt, 
$5.50  costs.  This,  it  seems,  was  also  a  lien  on  the  land  in 
controversy,  prior  to  the  trust  deed  and  all  other  liens.  These 
are  substantially  alllhe  uncontroverted  lacts,  or  facts  of  record. 
It  further  appears  from. the  evidence,  as  we  find  it,  that  at 
the  time  the  deed  of  trust  was  executed,  Caroline  E.  P.  Gil- 
1.  tbust:  bert  was  sick  with  a  sickness  from  which  she  was 
frurtee  not  expected  to,  and* did  not,  recover;  that  the 

deed  of  trust  was  executed  for  the  purpose  of  borrowing 
money  upon  it,  and  was  made  to  Austin  Corbin,  who  was  the 
financial  agent  and  attorney  for  the  said  Caroline,  and  the 
notes  were  made  to  W.  P.  Wheeler,  a  citizen  of  New  Hamp- 
shire, for  whom  the  said  Corbin  had  before  loaned  money  in 
Iowa,  and  acted  as  agent,  and  whose  indorsement  of  the  notes 
without  recourse,  the  said  Corbin  subsequently  obtained.  The 
trust  deed  and  notes  appear  to  have  been  taken  by  said  Cor- 
bin at  the  time  they  were  executed;  but  they  were,  in  feet, 
never  negotiated  to  any  one  until  they  were  delivered  to  this 
plaintiff^  which  was  long  after  the  death  of  said  Caroline. 
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This,  plaintiff  had  knowledge  of  such  facts,  or  at  least  he 
took  the  interest  notes  aiter  their  roaturity,  and  is,  therefore, 
vulnerable  to  all  defenses  existing  against  them  in  the  hands 
of , the  party  from  whom  he  received  them,  at  the  time  they 
were  received.  And  beyond  question,  Elias  S.  Gilbert,  from 
whom  he  received  them,  could  not  have  enforced  them  against 
the  estate  of  Caroline  R  P.  Gilbert,  or  against  her  devisees, 
Cyrus  and  Carra  Gilbert.  And  if  it  should  be  conceded  that 
Elias  S.  Gilbert,  as  trustee  under  the  will,  had  the  power  to 
borrow  the  money  of  plaintiff  as  such  trustee,  and  bind  the 
estate  therefor,  it  would  not  render  the  estate  liable  directly 
to  this  plaintiff,  because  he  did  not  profess  to  act  as  trustee  in 
the  transaction,  nor  seek  to  bind  the  estate  by  it  The  court 
did  not,  therefore,  err  in  adjudging  that  the  plaintiff,  as  against 
the  devisees,  had  no  right  to  foreclose  the  trust  deed  for  the 
satisfaction  of  the  notes  in  controversy.  This  disposes  of  the 
plaintiff's  appeal. 

The  defendants  appeal  because  the  District  Court  allowed 
the  plaintiff  a  lien  upon  the  real  estate  in  controversy,  for  a 
2  MORTOAoa  •  Aousand  dollars  with  its  interest,  aggregating 
tel°r1'S?b-  $li641.25,  at  the  time  of  the  judgments,  subject  to 
rogation.  ^j^g  ji^jj  ^f  ^he  defendant,  Edwin  Gilbert.  We 
•find  from  the  evidence  that  at  the  time  Elias  S.  Gilbert 
obtained  the  money  from  the  plaintiff,  and  gave  the  note  for 
$3,000,  and  for  securing  the  payment  of  which  he  gave  the 
ten  interest  notes  as  collateral,  it  was  understood  and  agreed 
between  them  that  the  sum  of  $1,000  of  the  money  then 
advanced  by  plaintiff  should  be  paid  upon  the  Marshall  judg- 
ment or  mortgage,  which  was  a  prior  lien  to  the  trust  deed, 
and  that,  by  such  payment,  the  plaintiff 's  security  would  be 
enhanced;  and  that,  pursuant  to  said  agreement,  Elias  S.  Gil- 
bert did  pay  said  one  thousand  dollars  upon  said  judgment 
and  lien.  Afterwards  the  balance  of  said  judgment  was  paid 
out  of  the  money  borrowed  from  the  defendant,  Edwin  Gil- 
bert, and  secured  by  the  mortgage  to  him,  above  described, 
and  for  a  further  or  better  security,  the  balance  of  said  judg- 
ment was  assigned  to  him.  Elias  8.  Gilbert  was  expressly 
authorized  by  the  will  to  borrow  money  to  pay  off  said  judg- 
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ment  or  encumbrance,  and  to  pledge  or  encumber  the  prop- 
erty of  the  estate  therefor.  He  did  borrow  and  use  the  $1,000 
for  that  express  pupose,  and  undertook  to  bind  the  estate 
therefor.  The  transaction  has  resulted  in  a  benefit  to  the 
devisees  or  beneficiaries  of  her  estate,  Cyrus  and  Oarfa  Gil- 
bert, and  the  plainest  equity  demands  that  the  plaintiff, 
having  under  such  circumstances  relieved  them  from  that 
much  of  their  burden,  should  have  his  lien  therefor.  It  is 
so  very  clear,  plain  and  .wholesome  equity  and  justice  that 
we  cannot  hesitate  to  approve  the  wisdom  of  tlie  District 
Court  in  allowing  the  lien. 

This  disposes  of  the  defendants'  appeal,  and  results  in 
ordering  the  entire  judgment 

Affibmbd. 


SEABDm  V.  Polk  Couismr. 

Fees:  wrrNBSs:  whbn  subpobnabd  ur  sbvbral  oases.  A  witness 
who  is  subpoenaed  to  aUend  court  upon  the  same  day  in  several  differ- 
ent cases,  is  entitled  only  to  fees  for  attendance  and  mileage  for  each 
separate  day  of  his  attendance,  and  his  daily  compensation  is  not 
increased  by  the  fact  that  he  is  subpoenaed  in  more  than  one  case. 
Constructiye  compensation  is  not  allowed. 

Appeal  from  Polk  DUtrict  Court 

SATUfiDAT,   OOTOBEB  24. 

This  is  an  agreed  case  for  the  purpose  of  determining  the 
right  of  plaintiff  to  recover  of  defendant  his  fees  as  a  witness 
in  certain  state  cases  tried  in  Polk  county.  He  was  subpoe- 
naed in  five  different  cases,  and  attended  the  court  for  fifteen 
days.  The  subpoenas  required  him  to  attend  on  the  10th  of 
November  in  each  case;  he  was  finally  discharged  on  the  25tL 
In  the  meantime,  on  different  days,  the  causes  had  been  dis- 
posed of.  He  claims  for  attendance  and  mileage  in  each  case, 
beginning  on  the  10th,  until  it  was  disposed  of.    He  thus 
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makes  a  claim  for  fifty-five  days'  attendance.  In  another  case 
he  claims  for  attendance  fh>m  the  28th  of  November  imtil  the 
18th  of  December.  The  supervisors  allowed  him  for  his  full 
attendance  in  the  last  case,  and  for  attendance  from  the  10th 
to  thd  25th  of  November^  and  mileage  as  in  two  cases. 

The  District  Court  held  that  he  was  entitled  to  tees  for 
attendance  and  mileage  in  each  case  as  claimed  by  him.  From 
this  decision  the  county  appeals. 

B<vrcroft  A  Giveny  for  appellant. 

NauTse  <J&  Kauffman^  for  appellee. 

Beck,  J. — In  our  opinion  the  decision  of  the  District  Court 
is  erroneous,  for  the  simple  and  obvious  reason  that,  as  a  man 
cannot  perform  five  days'  sei^rice  in  one  day,  the  law  will  not 
allow  compensation  for  five  days'  service  claimed  to  have  been 
done  in  one  day.  The  law  cannot  overcome  physical  impos- 
sibilities; it  cannot  make  five  days  out  of  one.  It  will  not  do 
that  which  is  equally  impossible  in  morals,  namely,  bestow 
five  days'  compensation  for  one  rendered.  But  if  the  statute 
requires  us  to  accept  the  fiction  that  plaintiff  did  perform  fiv6 
djEtys'  service  in  one  day,  he  is,  under  the  liberality  of  such 
fiction,  entitled  to  his  claim. 

Code,  §  8814,  provides:  "  Witnesses  in  any  court  of  rec- 
ord shall  receive  for  each  day's  attendance  one  dollar  and 
twenty-five  cents.  *  *  *  Mileage  for  actual  travel  per 
mile  each  way,  five  cents.^' 

The  compensation  here  provided  for  is  for  service;  that 
service  is  the  attendance  required.  If  the  witness  gives  one 
day's  attendance  in  one  case,  it  is  just  as  impossible  for  him 
to  do  more,  give  attendance  in  otlier  oases,  as  it  is  for  a  laborer 
to  do  a  full  day's  work  for  each  of  five  employers  in  one  day. 
The  witness  is  paid  for  his  attendaihoe — his  being  prcB^it  in 
coui*t  The  compensation  is  received  by  the  day,  and  wbem 
paid  for  a  full  day's  attendance,  the  witness  can  daim  no 
more,  for  he  has  earned  no  more.  The  language  of  the  statute 
is  explicit.  The  witness  is  to  be  paid  for  *^each  day's  attend- 
ance," not  for  each  day  in  each  case.    It  means  that  he  thaH 
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be  paid  for  one  day's  attendance  the  fee  named.    Kotbing 
can  be  plainer, 

Meffert  v.  The  Dubuque  dh  B.  B.  Co.^  34  Iowa,  430,  is  a 
aimilar  decision  under  a  different  statute.  It  was  decided 
upon  the  statute  and  rule  of  court.  There  is  nothing  found 
in  that  decision  inconsistent  with  the  conclusion  we  reach  in 
this  case. 

We  will  certainly  not  open  the  door  to  constructive  com- 
pensation for  services  rendered  to  the  public;  nor  will  we,  by 
construction  of  a  statute,  require  an  unsuccessful  party  to  a 
lawsuit  to  pay  for  services  never  rendered.  The  claim  of 
plaintiff  can  only  be  supported  upon  a  liberal  construction  of 
Uie  statute.  We  adopt  the  obvious  meaning  of  its  language. 
In  our  opinion  defendant  is  entitled  to  compensation  for  each 
separate  day  of  his  actual  attendance,  at  the  rate  pi*escribed  by 
law»  and  mileage  in  the  same  way.  The  number  of  cases  in 
which  he  may  be  required,  by  subpoena,  to  give  testimony,  does 
not  increase  his  compensation.  The  judgment  of  the  Dis- 
trict Court  is 

Revebsed. 


so      Aftx 

Tbedway  v.  The  Sioux  City  &  Paoifio  R.  Co.  et  al.  143    268| 

Negligenoe:  adjvdigatiok:  estoppel.  A  party  in  interest,  who  per- 
mits an  abjudication  to  be  made  without  moving  to  protect  his  rifchts 
until  he  finds  it  adverse  to  himself,  in  the  absence  of  any  excuse  for  his 
failure  to  intervene,  is  estopped  to  demand  in  another  action  that  the 
judgment  be  set  aside. 

Appeal  from   Woodlrury  DUtrict  Court. 

Satubday,  October  24. 

On  March  19,  1872,  the  plaintiff  filed  his  petition  inequity, 
averring  that  he  is  a  tax  payer,  and  resident  in  Woodbury 
county,  and  brings  this  action  in  behalf  of  the  tax  payers  in 
said  county  who  are  numerous,  and  whom  it  is  impracticable 
to  bring  before  the  court  or  join  in  the  action.    That  the  sa^d 
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county,  prior  to  October,  1866,  was  the  owner  of  a  large 
amount  of  swamp  lands,  worth  $100,000,  derived  by  grant 
from  the  general  government;  that  the  defendant,  the  railroad 
company,  is  a  corporation,  and  was  organized  to  construct  a 
railroad  from  Sioux  City,  to  an  intersection  with  the  Union 
Pacific  Bailroad  in  Nebraska,  and  the  other  defendants  are  the 
members  of  the  Board  of  Supervisors  for  said  county.  That, 
by  false  and  fraudulent  representations  by  the  officers  of  the 
railroad  company  to  some  of  the  Citizens  of  the  county,  they 
procured  a  contract  for  the  conveyance  by  the  county  to  the 
defendant,  the  railroad  conipany,  all  the  swamp  lands  belong- 
ing to  the  county,  in  consideration  of  the  agreement  to  con- 
struct said  railroad  by  a  certain  time;  the  contract  was  made 
October  20,  1866,  but  a  copy  cannot  be  obtained  to  annex; 
that  said  contract  was  void,  was  against  public  policy,  etc; 
that  by  bribing  one  of  the  supervisors,  an  order  for  its  sub- 
mission to  a  vote  of  the  people  for  adoption  was  obtained; 
that  upon  such  submission  and  by  means  of  fraudulent  repre- 
sentations to  voters,  bribery,  illegal  voting,  etc.,  a  return  of  its 
adoption  was  secured,  but  in  fact  it  did  not  receive  a  majority 
•of  the  legal  votes  cast  for  and  against  it,  nor  was  it  legally 
or  properly  submitted;  that  the  bonus  received  by  said  com- 
pany from  the  general  government  for  building  said  railroad, 
greatly  exceeded  its  actual  cost;  that  the  county  never  received 
any  consideration  for  its  swamp  lands;  that  said  lands  were 
not  sold  for  the  price,  nor  appropriated  to  the  purposes,  required 
by  statute.  That  in  1868  the  defendant,  the  railroad  company, 
brought  suit  on  the  contract,  in  the  District  Court  of  Wood- 
bury county,  to  obtain  a  specific  performance;  that  before 
final  trial,  but  after  a  defense  made,  it  was  dismissed  or  with- 
drawn by  the  said  plaintiff  therein;  that  afterwards,  on  Febru- 
ary 26,  1872,  said  railroad  company  having  brought  another 
like  suit  for  the  same  purpose,  and  because  of  a  lame  and 
impotent  defense,  a  decree  was  obtained  affirming  the  contract 
and  ordering  its  specific  performance;  that  by  reason  of  the 
influence  of  said  company  and  its  agents,  they  have  procured 
the  election  of  a  Board  of  Supervisors,  who  are  willing  tools 
in  their  hands  to  aid  in  accomplishing  their  irauds;  that  said 
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decree  was  obtained  by  the  frandnlent  acts  and  omissions  of 
said  Board  of  Supervisors,  and  the  individual  members  thereof. 

The  plaintiff  asks  that  the  judgment  or  decree  be  set  aside, 
and  declared  void,  and  tMt  the  Board  of  Supervisors,  and  the 
railroad  company  be  enjoined  from  so  disposing  of  said  lands. 

To  this  petition  the  railroad  company  demurred,  because  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  states  facts  which  avoid  the  cause  of  action,  and  other 
specific  causes.  This  demurrer  was  sustained.  Tlie  plaintiff 
appeals. 

0,  C.  Tredway  and  J.  H.  Swan^  Currier  <k  Bolton  and 
Wilson  (&  Dy^i  for  appellant. 

N.  M.  Hubbard  and  Joy  <b  Wright  and  laa^ac  Cook^  for 
appellees. 

Cole,  J. — In  the  absence  of  any  showing  or  excuse  for  the 
failure  to  intervene,  and  thereby  secure  the  right  to  defend  in 
the  action  by  the  railroad  company  against  the  county,  we  do 
not  see  how  this  plaintiff  can  now  assert  his  right,  even  if  he 
has  any.  For  aught  that  appears  this  plaintiff  was  fully  cog-' 
nizant  of  the  alleged  fraudulent  practices  while  they  were 
being  enacted;  and  was  present  and  witnessed  the  conduct  of 
the  suits  brought  by  the  railroad  company,  for  the  specific  per- 
formance. A  party  may  not  sit  quietly  by  and  allow  an  adju- 
dication to  be  made  between  the  proper  parties,  and  after  find- 
ing it  adverse  to  his  interest,  demand  that  the  court  set  aside 
its  solemn  judgment,  and  re-try  the  cause  in  order  that  he 
may  assert  the  same  claim  in  his  own  way.  If  such  negli- 
gence should  be  sanctioned  there  would  be  no  end  to  litigation. 
Whether  the  plaintiff  alleges  facts  sufficient  to  entitle  him  to 
any  relief,  even  if  he  had  been  diligent,  we  need  not  deter- 
mine; but  ^e^^  Cornell  College  v.  Iowa  County ^  32  Iowa,  520, 
and  cases  there  cited. 

ASTIBMED. 
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Walkbb  et  al  y.  Soofield. 

Continuance:  discbetion:  neouoencb.  When  the  party  applymnrfbr 
a  oontinaance  has  been  gmltj  of  oegligenoe,  the  Supreme  Conrt  w31 
sustain  the  order  refusing  the  continuajioe,  even  whet»  it  would  have 
been  no  abuse  of  discretion  to  grant  the  application. 

Appeal  from  Webster  District  Court. 

SatuedaYj  Ootobeb  24. 

This  is  an  appeal  from  an  order  overrnling  the  defendant's 
motion  for  a  continuance.    The  defendant  appeals. 

Theo.  Hawley^  for  appellant. 

Botrford  <&  Yeoman^  for  appellees. 

Cole,  J. — On  the  10th  day  of  January,  1874,  the  plaintiffs 
caused  an  original  notice  to  be  personally  served  upon  the 
defendant  in  Webster  county,  that  on  the  20th  day  of  Febru- 
ary, 1874,  a  petition  would  be  filed  in  the  District  Court  of 
said  county,  claiming  of  the  defendant  one  hundred  dollars 
for  money  had  and  received  of  the  plaintiffs  upon  false  and 
fraudulent  representations.  On  February  19,  a  petition  was 
filed  averring  that  the  plaintiffs  had  made  and  delivered  to 
the  defendant  their  promissory  note,  and  after  the  note  became 
due,  and  on  August  26,  1871,  upon  the  defendant's  represen- 
tation that  he  still  owned  and  held  the  note,  they  paid  him  one 
hundred  dollars  thereon,  when  in  truth  he  did  not  own  or  hold 
said  ^note,  but  had  transferred  the  same  to  one  Coffin  before 
due;  afterwards,  and  on  March  10, 1874,  plaintiffs  amended 
their  petition  by  averring  that  defendant  was  not  the  agent  of 
Qoffin,  or  authorized  to  receive  the  money,  and  it  had  never 
been  credited  on  said  note.  On  the  same  day  the  defendant 
filed  his  answer  denying  each  and  every  allegation  of  the  peti- 
tion; and  for  a  counter-claim  averred  that  plaintiffs,  on  August 
28,  1871,  agreed  in  writing,  a  copy  of  which  is  set  out,  to  pay 
for  defendant  the  taxes  on  certain  lands;  that  they  had  not 
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paid  them,  and  they  amounted  to  $200,  for  which  he  asked 
judgment.    The  plaintifiGs  filed  a  reply  in  denial. 

On  the  same  day  the  defendant  filed  an  affidavit  and  motion 
for  continuance.  The  affidavit  was  made  by  the  defendant's 
attorney,  and  stated  that  the  defendant  resides  in  Lincoln 
county^  ^Kansas,  and  did  when  the  action  was  commenced;  that 
as  soon  as  the  petition  was  filed,  a  copy  was  sent  defendant 
with  a  request  to  state  his  defense,  and  the  grounds  of  it;  that 
an  answer  was  not  received  until  after  the  term  of  court  com- 
menced, and  too  late  to  procure  the  defendant's  testimony; 
that  defendant  has  a  good  defense,  and  is  himself  a  material 
witness,  without  whose  testimony  he  cannot  safely  go  to  trial. 
The  affidavit  then  sets  out  what  the  witness  will  testify  to, 
which  would  show  the  facts  of  the  counter-claim  as  pleaded, 
and  that  the  hundred  dollars  was  paid  on  it.  It  is  then  further 
stated  that  the  affiant  believes  such  facts  to  be  true,  and  knows 
of  no  other  witness  to  them ;  that  the  testimony  of  said  defend- 
ant can  be  procured  upon  deposition,  to  be  used  at  the  next 
term ;  that  this  affidavit  is  not  made  by  defendant,  because  he 
is  absent  and  at  his  residence  in  Kansas. 

The  affidavit  was  objected  to,  because  it  shows  no  diligence. 
The  continuance  was  refused,  and  the  defendant  duly  excepted, 
and  now  assigns  the  overruling  of  the  motion  for  continuance, 
as  error. 

Surely  there  would  have  been  no  error  if  the  court  had 
granted  the  motion  and  continued  the  cause.  But  the  show- 
ing is  not  such  as  to  justify  us  in  reversing  the  ruling  of  the 
District  Court.  It  will  be  observed  that  the  defendant  was  in 
Webster  county,  on  the  10th  day  of  January,  1874,  and  was 
served  with  notice  there.  He  could  then  have  advised  his 
counsel  of  his  defense,  and  arranged  for  the  taking  of  his  own 
deposition  immediately  upon  the  filing  of  the  petition  and  his 
answer.  The  failure  to  provide  for  his  defense,  and  the  taking 
of*  his  own  deposition  while  he  was  upon  the  ground,  and 
before  leaving  the  state  for  his  home  without  any  intention  of 
returning,  may  not  improperly  be  adjudged  negligence;  and 
our  statute  provides  that  ^^a  continuance  shall  not  be  granted 
for  any  cause  growing  out  of  the  fault  or  negligence  of  the 
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party  applying  therefor."  Code,  Sec.  2749.  The  granting  or 
refusing  of  a  continuance  involves  more  or  lesa  of  discretion; 
and  it  is  very  apparent  that  we  would  not  be  justified  in  declar- 
ing, in  view  of  all  the  facts  of  this  case,  that  there  was  an 
abuse  of  discretion  in  refusing  a  continuance.  And  this,  too, 
while  we  might  have  granted  it,  if  we  had  originally  passed 
upon  the  application. 

AiniTRMTgTI- 


Beckeb  V.  Betten. 


1.  Intoxicating  liquors:  saxb  bt  manttfactxjbeb.  Section  1526 (^ 
the  Code  does  Dot  confer  upon  the  manufacturer  of  intoxicating  liquors 
the  right  to  sell  the  same  in  this  State,  even  for  mechanical,  medicinal, 
culinary,  or  sacramental  purposes,  without  permission  first  obtained  from 
the  Board  of  Supervisors  of  the  comity. 

2. :-:  BBCOVKBT  OF  PRICB  PAID.    One  who,  with  permission  to  sell 

intoxicating  liquors,  purchases  a  quantity  from  a  manufacturer  without 
permission  to  seU,  may  not  only  set  up  the  unlawful  sale  to  defeat  a 
recovery  for  the  price  of  the  same,  but  where  he  has  made  a  payment 
thereon  may  recover  the  amount  thus  paid. 

Appeal  from  Mcmon  District  Gov/rt^ 

Saturday,  October  24. 

The  plaintiff  in  his  petition  alleges  that  he  is  a  manufac- 
turer of  intoxicating  liquors  within  the  State  of  Iowa,  to  be 
sold  according  to  the  statute,  and  to  be  used  for  mechanical 
and  medicinal  purposes;  and  that  the  defendant  has  been  duly 
licensed  to  sell  intoxicating  liquors  for  those  purposes,  at  his 
place  of  business  in  Pella.  fhe  plaintiff  then  avers  that  he 
sold  and  delivered  to  defendant  oertain  liquors  (setting  out  a 
bill  of  particulars),  amounting  to  $520.77,  upon  which  the 
defendant  has  paid  (giving  the  dates  and  sums),  the  amount 
of  $322.55,  leaving  due  plaintiff  the  sum  of  $198.22,  for 
which  he  asks  judgment. 

The  defendant  denies  that  plaintiff  is  a  manufacturer,  and 
avers  that  he  is  a  wholesale  liquor  dealer;  and^  denies  that  he 
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was  anthorized  according  to  law  to  sell  such  liqnors.  And 
defendant  sets  np  a  counter  claim  for  the  amount  paid  plain- 
tiff, as  shown  by  the  credits  on  his  bill  of  particulars,  which 
defendant  has  paid  plaintiff  for  intoxicating  liqnors  sold  him 
by  plaintiff  contrary  to  law,  and  which  was  received  by  plain- 
tiff without  any  legal  or  valid  consideration  whatever.  The 
plaintiff,  for  reply,  denies  the.  allegations  of  the  counter-claim. 

These  issues  were  tried  to  the  court,  who  found  the  facts  as 
follows: 

"  1.  The  plaintiff  being  an  importer  and  dealer  in  foreign 
and  domestic  wines  and  liquors  in  Burlington,  Iowa,  sold  to 
defendant,  who  was  duly  licensed  under  thfe  laws  of  the  State, 
to  buy  and  sell  intoxicating  liquors  at  Bella,  Iowa,  for  the 
purposes  authorized  by  statute,  to  be  there  sold  by  him  under 
his  license,  the  liquors  as  shown  by  the  account  annexed  to 
the  petition,  furnishing  also  the  kegs,  stamps  and  drayage,  as 
stated.  Defendant  has  made  payments  on  the  account  as 
therein  shown. 

"  2.  Plaintiff  had  no  license  under  the  State  law  to  sell 
intoxicating  liquors  at  the  time  he  made  the  sales  to  defendant 

'^  8.  His  claim  to  being  a  manufacturer  rests  upon  the  fol- 
lowing facts:  He  rectifies  the  whisky  from  highwines,  and 
then  from  whisky  as  a  basis,  produces,  by  the  use  of  materials 
which  he  does  not  disclose  because  valuable  secrets  of  the 
trade,  all  the  other  kinds  of  liquors  sold  by  him  to  defendant, 
except  the  wines. 

"4.  The  liquors  sold  by  him  to  defendant,  except  the 
wines,  were  produced  in  this  way." 

And  the  court  also  found  the  following  conclusions  of  law, 
to- wit: 

1.  Even  if  plaintiff  was  a  manufacturer,  that  gave  him  no 
right  to  sell  without  a  license. 

2.  The  license  of  the  defendant  did  not  make  the  sale  to 
him  by  plaintiff,  who  had  no  license  himself,  legal,  and  he, 
therefore,  cannot  recover  for  said  liqnors. 

3.  The  payments  having  been  made  for  intoxicating 
liquors,  sold  in  violation  of  the  statute^  may  under  its  pro- 
visions be  recovered  back. 
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Upon  these  findings  of  fact  and  law,  the  court  rendered 
judgment  for  defendant  for  $322,55  and  costs.  The  plaintiff 
appeals. 

Bosquet  c&  Ryan^  for  appellant. 

Curtis  (&  German^  for  appellee. 

Cole,  J. — For  the  purpose  of  determining  this  case,  we  may 
concede,  without  deciding  the  question,  that  plaintiff  is  a  man- 
ufacturer of  intoxicating  liquors  within  this  state.  Our  stat- 
ute prohibits  the  manufacture  or  sale  of  intoxicating  liquors 
in  this  state,  except' in  accord  with  the  provisions  of  the  stat- 

1.  nrroxicAT-  ^*®5  ^^-J  ^^'  ^^^^J  ^^®'  ^-  l^^^'  ^^  ^^  ^^^"^ 
sSebsPman-*  ^"^"^^^^  that  "nothing  contained  in  this  law  shall 
uiacturew.  prevent  any  person  from  manufacturing  in  this 
state  liquors  for  the  purpose  of  being  sold  according  to  the 
provisions  of  this  chapter,  to  be  used  for  mechanical,  medic- 
inal, culinary,  or  sacramental  purposes."  Rev.,  Sec.  1560, 
Code,  Sec.  1524.  It  is  also  further  enacted,  that  "  any  citizen 
of  the  state,  except  hotel  keepers,  keepers  of  saloons,  eating 
houses,  grocery  keepers,  and  confectioners,  is  hereby  permitted 
within  the  county  of  his  residence,  to  buy  and  sell  intoxicating 
liquors  for  mechanical,  medicinal,  culinary  and  sacramental 
purposes  only,  provided  he  shall  first  obtain  permission  from 
the  Board  of  Supervisors  of  the  county  in  which  such  busi- 
ness is  conducted  *  .  *  *  *."  Rev.,  Sec.  1576,  Code,  Sec. 
1526.  The  manner  in  which  the  permission  is  to  be  obtained 
is  there  specified. 

In  this  case,  the  plaintiff  makes  no  claim  that  he  had 
obtained  such  permission  to  sell,  but  he  claims  the  right  to 
sell  simply  because  he  is  a  manufacturer.  The  statute,  how- 
ever, as  above  quoted,  in  effect  says  that  no  person  shall  sell 
intoxicating  liquors  until  he  first  obtains  permission.  It 
therefore  denies  the  right  of  a  manufacturer  to  sell  until  he 
shall  first  obtain  the  permission  in  the  manner  specified.  But 
it  is  argued  that  the  right  to  manufacture  necessarily  carries 
with  it  the  right  to  sell,  since  the  latter  is  necessary  in  order 
to  make  t];ie  former  of  any  effect— that  without  the  right  to 
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Bell,  the  right  to  manufacture  is  a  barren  right.  If  this  were 
BOj  the  argument  would  be  potent,  if  not  conclusive.  It  must, 
however,  be  remembered  that  the  statute  does  not  wholly  pro- 
hibit the  sale  by  the  manufacturer,  but  simply  regulates  the 
manner  in  which  he  shall  do  it.  The  right  of  a  manufacturer 
to  sell  is  no  higher  than  the  right  of  a  purchaser  to  sell — 
either  may  sell  for  the  purposes  specified,  upon  procuring  the 
permission;  but  without  such  permission  neither  can  sell. 
Further  than  this,  the  right  of  export  remains,  unlimited,  to 
the  manufacturer  and  purchaser. 

Another  argument  arises  out  of  the  apparent  hardship  of 
this  judgment,  and  may  be  stated  as  follows:  The  plain tijBf 
might  and  did  lawfully  manufacture  the  intoxicating  liquors 

2^  .  re.   for  the  pui'pose  of  being  sold  for  the  four  lawtul 

SSiSSt°'  ^^^  uses,  and  he  did  sell  them  to  the  defendant,  who 
^^  has  a  legal  permission  to  buy  and  sell  them  for  those 

purposes,  therefore  they  have  been  sold  for  those  purposes  and 
the  objects  of  the  law  have  been  accomplished,  and  hence, 
why  should  the  alleged  illegality  of  the  sale  defeat  the  right 
of  plaintiff  to  recover,  and  render  him  liable  to  pay  back  the 
money  he  has  received  for  the  liquors  which  have  been  ulti- 
mately disposed  of  in  a  lawful  manner  and  for  lawful  pur- 
poses? The  only  answer  is,  that  the  plaintiff  violated  the 
statute  when  he  sold  the  liquors  without  first  obtaining  per- 
mission, and  the  subsequent  rightfiil  dealing  by  others  did  not 
render  his  act  lawful.  Just  as  a  saloon,  keeper,  who  should 
sell  a  glass  of  whisky  or  brandy  to  a  sick  man  whose  physi- 
cian had  prescribed  it  and  to  whom  it  was  a  necessity  as  a 
medicine,  could  not  protect  himself  from  the  consequences  of 
his  violation  of  the  law  because  the  liquor  was  used  for  a  pur- 
pose that  it  was  lawful  to  sell  it  for;  neither  would  it  protect 
him  if  he  shall  show  that  he  manufactured  it  himself  from 
highwines  in  this  state.  The  statute  is  direct,  clear  and  posi- 
tive, that  the  consequences  adjudged  in  this  case  shall  follow 
its  violation.  This  plaintiff  did  violate  the  statute  by  selling 
the  liquors  without  first  obtaining  permission  as  provided  by 
statute  to  do  so,  and  we  have  no  power  to  alter  the  statute  or' 
excuse  him  from  its  penalties. 
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As  to  the  claim  that  a  small  portion  of  the  account  was  for 
Catawba  wine,  it  is  only  necessary  to  remark  that  liiere  is 
nothing  to  show  that  it  was  mannfactured  from  grapes  grown 
in  this  state.     The  State  v.  Stapp^  29  Iowa,  551. 

Affirmed. 


Habboub  ST  al  y.  Bhinehabt. 

Statute  of  Limitations:  trust:  coi<rTiiACT.  Plaintiff  aUe^  that 
they  exchanged  caiain  real  estate  witii  W.,  defendant's  intestate,  for  Hhe 
land  in  controversy  in  1851 ;  that  a  part  of  them  executed  a  conveyance 
therefor  soon  after  the  exchange  and  the  remainder  in  1857,  afler  they 
had  attained  their  msyority,  W.  making  an  agreement  in  parol  to  con- 
vey at  a  fntore  time :  Held, 

1 .  That  the  statate  of  limitations  would  bar  plaintifib'  recovery  under 
the  express  agreement,  ten  years  after  their  conveyance  to  W. 

2.  That  if  a  trust  resulted  it  would  be  an  implied  trust,  to  which  the 
lapse  of  time  would  interpose  an  equitable  bar. 

Appeal  from  Mahaska  Circuit  Court. 

Satubdat,  Ootobeb  24. 

This  action  was  commenced  June  24,  1872,  and  by  their 
petition  the  plaintiffs  aver  that,  in  1851,  they  were  owners  in 
fee  of  out-lot  five,  in  Oskailoosa;  that  John  White,  the  defend- 
ant's intestate,  was  then  owner  of  nine  acres  adjoining  Oska- 
loosa,  (describing  it,)  that  said  White  desired  to  exchange  his 
nine  acres  for  out-lot  five,  and  such  exchange  was  made  in 
1851,  whereby  White  sold  his  nine  acres  to  plaintifis,  some  of 
whom  were  then  minors;  that  plaintiffs  then  executed  to  White 
a  bond  for  a  deed  to  out-lot  five,  and  in  1852,  they  executed  a 
conveyance  thereof  to  White,  but  some  of  plaintiffs  being 
then  minors.  White  retained  the  title  to  the  nine  acres,  in 
trust  for  plaintiffs,  agreeing,  in  parol,  to  convey  the  same  to 
•  plaintiffs  at  a  future  time;  that  in  1857  the  plaintiffs,  who 
were  minors,  having  attained  their  majority,  executed  a  deed  to 
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White  for  said  out-lot  five,  but  White  did  not  then  convey  the 
nine  acres  to  plaintiifs,  but  retained  the  title  in  truBt  for  them. 

That  May  23, 1853,  John  White  laid  off  said  nine  acres  into 
lots,  blocks,  streets  and  alleys,  and  has  from  time  to  time  sold 
divers  of  said  lots  to  various  purchasers,  and  received  the  con- 
sideration. Tlie  petition  then  sets  out  a  list  of  the  lots  sold, 
when  sold,  to  whom  and  the  prices;  the  dates  commencing 
with  May  22,  1854,  and  specifying  sales  in  1855,  '60,  '62,  '63, 
and  concluding  with  September  30,  1868.  The  sales  alleged 
agregate  the  sum  of  $11,275.  The  plaintiffs  then  aver  that  the 
sales  were  made  and  the  moneys  received  in  trust  tor  them, 
and  that  White  never  accounted  for  such  sales  in  his  life  time, 
and  that  his  administrator  has  not  since  his  decease,  and  his 
estate  is  liable  to  them  for  $18,000,  therefor. 

They  also  aver,  as  a  second  count,  that  said  nine  acres  is  of 
the  value  of  $30,000,  and  they  claim  that  sum  against  the 
estate.    That  they  have  presented  the  claim  to  the  adminis-    • 
trator,  and  demanded  that  he  allow  one  or  the  other,  which  he 
refused.    They  ask  judgment  upon  only  one  count. 

The  defendant  demurred,  because  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  because  it 
states  facts  which  avoid  the  cause  of  action;  because  Uie  claim 
is  barred  by  the  statute  of  limitations,  and  because  the  Circuit 
Court  has  no  jurisdiction  of  the  action.  This  demurrer  was 
sustained.    The  plaintiffs  appeal. 

H,  B.  HenderaJwtt  and  F.  M,  Davenport^  for  appellants. 

John'  F,  Laceyj  for  appellee. 

Cole,  J. — The  demurrer  was  properly  sustained,  because 
the  claim  is  barred  by  the  statute  of  limitations.  The  plain- 
tiffs' right  to  the  real  estate,  the  nine  acres,  or  to  its  proceeds 
rests  upon  one  of  two  bases.  They  must  claim  upon  the 
express  agreement  by  parol  to  convey  to  them  at  a  future  time; 
or  upon  a  trust  resulting  to  them  by  reason  of  having  paid 
Wliite  the  consideration  for  the  nine  acres,  in  the  conveyance 
to  him  of  out-lot  five.  If  their  claim  is  asserted  upon  the  - 
basis  of  the  express  parol  agreement,  then  it  is  certainly 
Vol.  xxtttx. — 43 
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barred  by  the  statute  of  limitations,  which  limits  the  time  for 
bringing  such  actions,  even  when  the  agreement  is  in  writing, 
to  ten  years.  No  future  time  being  specified,  in  which  he  was 
to  convey,  the  law  annexes  the  implied  promise  to  do  so  in  a 
reasonable  time;  and  certainly  in  a  reasonable  time  after  the 
full  conveyance  to  him  by  all  the  plaintiffs  of  out-lot  five, 
which  was  in  1867,  and  twelve  years  before  this  action  was 
brought. 

If  their  claim  is  upon  a  trust,  it  is  necessarily  an  implied 
trust,  a  trust  resulting  to  them  because  of  the  payment  by 
them  of  the  Consideration.  In  other  words  it  is  not  an  express 
trust,  and  the  authorities  are  very  generally  in  accord  in  hold- 
ing that  the  stiitute  of  limitations,  or  the  equitable  bar  by 
lapse  of  time,  in  analogy  to  the  statute,  will  apply  to  limit 
and  control  the  right  of  action  in  equity,  in  CAses  of  implied 
or  resulting  trust,  Johnson  v.  Hopkins^  19  Iowa,  49,  and  cases 
there  cited;  Newman  v.  De  Lorimer  et  al.,  lb.,  243,  and 
cases  cited;  Hill  on  Trustees,  264  (or  p.  406  of  4th  Am.  EA) 
and  cases  cited  in  note  3;  and  see,  directly  to  the  point, 
Strimpfler  v.  Roberts^  18  Penn.  St.,  300;  Farnamy  Adm^r^  v. 
Brooks^  9  Pick.,  212;  Peters  v.  Jones,  35  Iowa,  512.  This 
case  is  one  in  which  the  statute  of  limitations  most  aptly 
applies.  The  plaintiffs  claim  title  from  Whit€;  he  was  in 
possession  when  they  claim  to  have  purchased  and  paid  the 
consideration;  he  never  received  possession  yre>m  them  or  in 
their  right,  he  never  said  a  word  or  did  an  act,  so  far  as  shown 
by  the  petition,  even  tending  to  acknowledge  that  he  held  pos- 
session/i>/*  them;  belaid  out  the  property  into  lots,  blocks, 
etc.,  in  his  own  right  and  thereby  repudiated  the  trust  in  1853; 
the  plaintiffs  were  all  adult,  and  so  far  as  appears  must  have 
had  full  knowledge  of  all  the  facts  for  twelve  years,  at  least, 
before  this  suit  was  commenced;  it  was  twenty-one  years,  after 
the  alleged  trust  originated,  before  bringing  this  action;  the 
whole  claim  rests  in  parol,  and  the  alleged  trustee  is  dead. 
Surely  the  plaintiffs'  claim  as  stated  in  their  petition  is  stale, 
barren  and  barred. 

Affirmed. 
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1.  Administrator:   when   indebted   to  the  estate.    When  one  '- 

indebted  to  an  estate  is  appointed  administrator,  the  amount  of  his 
indebtedness  becomes  assets  of  the  estate  in  his  hands,  and  goes  to  its 
nse. 

2.  Judgment :  estoppel.    When  a  judgment  is  rendered  by  agreement 

of  the  parties,  and  it  is  further  agreed  between  them  that  the  mortgaged 
property  shall  be  bid  off  in  full  satisfiaction  of  the  judgment,  and,  rely- 
ing upon  the  agreement,  the  debtor  fails  to  interpose  certain  available 
set-offs,  and  after  judgment  the  creditor  refuses  to  take  the  property  in 
satisfaction  of  the  judgment,  the  debtor  is  not  estopped  by  the  judg- 
ment from,  recovering  the  amount  of  the  set-off  in  another  action. 

8.  Administrator :  when  claims  against  to  be  filed.  Section  2405, 
of  the  Revision,  applies  only  to  claims  existing  at  the  time  of  the  dece- 
dent's death,  and  not  to  debts  subsequently  incurred  by  the  estate. 

4.  Statute  of  Limitations :  counter-claim.    It  was  agreed  in  a  fore- 

closure proceeding,  that  the  mortgaged  property  should  be  taken  at  the 
sale  in  Ml  satisfaction  of  the  judgment,  and  accordingly  the  debtor 
failed  to  claim  for  certain  payments  he  had  made:  Held,  that  Uie  stat- 
ate  of  limitations  would  not  run  against  the  counter-claim,  until  after 
the  repudiation  of  the  agreement. 

5.  Verdict :  finding  of  court.    In  an  action  at  law,  a  finding  of  fact  by    • 

the  court  stands  as  the  verdict  of  the  jury. 

Appeal  from  Polk  Circuit  CotiH. 
Tuesday,  Octobeb  20. 

The  petition  was  filed  on  the  9th  day  of  November,  1869. 
Plaintiff  alleges  that  about  the  11th  day  of  June,  1856,  and 
the  19th  day  of  August,  1857,  he  executed  to  S.  T.  Keene, 
defendant's  testator,  two  promissory  notes,  respectively  for 
the  sum  of  eighteen  hundred  dollars,  and  forty-seven  hundred 
dollars,  and  to  secure  the  payment  thereof  he  executed  a  mort- 
gage on  certain  real  estate  therein  mentioned.  That  Keene- 
departed  this  life  and  defendant  was  appointed,  and  still  is, 
administratrix  of  the  estate,  and  that  the  business  of  the  estate 
is  still/  unsettled.  That  on  the  3d  day  of  February,  1858, 
plaintiff  paid  to  defendant  upon  said  notes  the  sum  of  $105. 
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That  on  the  23d  day  of  March,  1858,  plaintiff,  at  the  request 
of  defendant,  paid  to  one  D.  W.  Brown,  an  attorney  acting  for 
the  defendant,'  on  behalf  of  said  estate  the  sum  of  $200.  That 
about  the  20th  day  of  April,  1858,  at  the  request  of  said 
defendant,  and  for  the  benefit  of  the  estate  of  S.  Y.  Keene, 
deceased,  plaintiff  paid  Thos.  F.  Wi throw  and  John  A.  Kasson 
the  sum  of  $100.  That  none  of  these  sums  have  been  repaid 
by  defendant,  or  allowed  out  of  the  estate  of  said  decedent. 

That  about  the  29th  day  of  January,  1862,  said  administra- 
trix commenced  her  action  to  collect  said  notes,  and  foreclose 
said  mortgage.  That  before  the  trial  of  said  cause  plaintiff 
and  defendant  entered  into  a  compromise  whereby  it  was 
agreed  on  the  part  of  this  plaintiff  that  judgment  should  be 
entered  against  him  on  said  notes,  and  a  decree  of  foreclosure 
entered  upon  said  mortgage;  the  defendant  stipulating,  in 
consideration  of  such  consent,  together  with  the  sum  of  $300 
when  paid  by  this  plaintiff,  and  his  agreement  to  pay  the 
costs  of  the  action,  and  the  fees  of  defendant's  attorney  in  said 
action,  that  the  property  mentioned  in  said  mortgage,  not 
theretofore  and  since  the  execution  of  said  mortgage  sold  by 
plaintiff,  should  sell  for  enough  to  satisfy  said  judgment,  and 
the  sheriff's  deed  therefor  should  be  taken  in  full  satisfaction 
and  cancellation  of  the  judgment.  That  plaintiff  paid  the 
said  sum  of  three  hundred  dollars,  the  attorney's  fees  and 
costs.  That  on  the  21st  day  of  May,  1863,  judgment  for  the 
whole  amount  of  said  notes,  less  a  payment,  February  23, 
1860,  of  one  hundred  dollars,  was  rendered  against  plaintiff 
in  the  Circuit  Court  of  the  United  States  .for  the  District  of 
Iowa,  and  said  mortgage  was  foreclosed. 

That  about  the  3d  day  of  October,  1863,  said  property  was 
sold  and  bid  in  in  the  name  of  the  defendant  for  the  amount 
of  the  judgment.  That  thereafter,  without  fault  of  plaintiff, 
defendant  repudiated  her  stipulation,  and  upon  her  motion 
the  sale  was  set  aside. 

That  plaintiff,  relying  on  the  stipulation  aforesaid  neglected 
to  interpose  the  first  three  of  the  above  named  payments  as  an 
offset  to  the  claim  upon  said  notes  and  mortgage.  That  said 
judgment  has  Ueen  finally  paid  within  the  last  few  days,  and 
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that  nntil  the  Bame  was  finallj  paid  plaintiff  believed  that 
said  payments  would  be  allowed  as  part  satisfaction  of  said 
judgment. 

Plaintiff  prays  judgment  for  all  of  the  above  sums,  with 
interest  from  the  time  of  payment  at  six  per  cent. 

The  defendant  denies  the  making  of  the  agreement  set  out 
in  the  petition;  denies  the  payments  claimed;  alleges  that 
she  was  not  appointed  administratrix  until  February  18, 1860; 
that  plaintiff's  claim  is  barred  by  the  statute  of  limitations, 
and  that  the  several  items  and  claims  of  the  plaintiff  were 
adjusted  and  adjudicated  in  the  foreclosure  suit. 

Tlie  cause  was  tried  by  the  court,  and  judgment  was  ren- 
dered for  plaintiff*  for  seven  hundred  and  seventy-four  and 
60-100  dollars,  on  the  first  three  claims  in  the  petition,  and 
for  defendant  on  the  remaining  claims.     Both  parties  appeal. 

Oatohy  Wright  <&  Runndhy  for  plaintiff. 

L.  Rutikmi  with  Phillips  dc  PhUlipa^  for  defendant. 

Day.  J. — I.  The  evidence  shows  that  Hezekiah  Fagau  was 
appointed  administrator  of  the  estate  of  S.  Y.  Keene,  deceased, 
on-the  16th  of  February,  1858;  that  Thomas  F.  Wi throw  was 
appointed  administrator  of  said  estate,  in  conjunction  with 
Fagan,  April  6th,  1858;  that  Withrow  and  Fagan  resigned 
February  18th,  1860,  and  defendant  was  appointed  adminis- 
trix.  All  the  payments,  on  account  of  which  plaintiff  recov- 
ered, were  made  before  defendant  was  appointed  administra- 
trix. The  first  question  which  arises  is,  were  the  several  pay- 
ments by  Savery  made  for  the  use  of  the  estate  in  such  man- 
ner that  the  estate  is  bound  thereby?  It  quite  satisfactorily, 
we  think,  appears  from  the  evidence  that  Savery  paid  the  three 
several  sums  upon  which  he  recovered,  amounting  to  $405.00, 
on  account  of  the  notes  and  mortgage  in  question,  partly  to  the 
defendant  in  person,  and  partly  by  her  direction  to  other  per- 
sons. The  evidence  shows  that  the  part  of  said  sum  paid  to 
other  parties  was  paid  to  the  use  and  for  the  benefit  of  the 
estate.    As  to  the  part  paid  defendant  in  person,  she  either 
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applied  it  to  the  use  of  the  estate,  or  was  indebted  to  the 

1.  ADMTN1S.  estate  in  that  sum,  at  the  time  of  her  appointment 
whenindebt-  as  administratrix.  If  she  was  so  indebted,  the 
estate.  amount  of  the  debt  became  assets  in  her  hands, 

and  so  went  to  the  use  of  the  estate.  See  Winship  v.  Bass  et 
al.y  12  Mass.,  198;  Bigelow  v.  Bigelow^  4  Ohio,  147;  Col- 
lards^  Adm.y  V.  Donaldson^  17  Ohio,  266.  It  may  fairly  be 
found,  upon  the  whole  record,  that  the  several  sums  paid  went 
to  the  use  of  the  estate,  and  that  the  estate  is  liable  therefor 
to  plaintiff,  unless  some  legal  objection  stands  in  the  way 
of  his  recovery. 

II.  The  question  which  next  presents  itself  is,  is  Savery 
concluded,  by  the  judgment  upon  the  notes  and  the  decree  of 
for^losure,  from  having  his  claim  against  the  estate  allowed? 
It  appears  that  Savery  appeared  by  attorney  in  the  foreclosure 

2.  JUDGMENT :  ^^^^  *^^  ^^^^  ^^  answer  setting  up  certain  defenses, 
estoppeu        jm^j  tjj^i;  ]^Q  made  no  claim  of  set  off  on  account 

of  these  payments.  It  appears  further,  that  the  case  was  never 
tried  upon  the  issues  presented.  The  judgment  was  the  result 
of  a  settlement  or  compromise.  It  was  agreed  between  plain- 
tiff and  the  attorney  of  defendant,  and  we  think,  with  the 
knowledge,  assent  and  concurrence  of  defendant,  in  consider- 
ation of  certain  undertakings  of  plaintiff,  that  the  mortgal^ed 
property  should  be  bid  off  in  full  satisfaction  of  whatever 
judgment  might  be  rendered.  This  arrangement  seems  to 
have  been  entered  into  upon  the  part  of  plaintiff  in  entii'e 
good  faith,  so  far  as  the  evidence  discloses.  If  the  judgment, 
whether  small  or  large,  was  to  be  satisfied  by  the  sale  of  par- 
ticular property,  it  became  a  matter  of  indifference  whether 
the-  judgment  was  entered  for  the  face  of  the  note  and  inter- 
est, or  for  that  sum  less  the  payments  made.  The  evidence 
shows  that  plaintiff  relied  upon  this  agreement,  and  that, 
because  of  it,  he  neglected  to  insist  upon  a  reduction  of  the 
judgment  on  account  of  payment.  He  might  have  amended  his 
answer  at  any  time  before  trial,  and  claimed  the  benefit  of 
these  payments,  and,  from  the  testimony,  we  are  bound  to 
conclude  that  but  for  this  agreement  he  would  have  done  so. 
After  the  judgment,  and  the  satisfaction  of  it  by  the^e  of 
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mortgaged  property,  defendant  repudiated  the  agreement,  and 
cauBed  the  sale  to  be  set  aside.  It  was  this^  act  which  placed 
plaintiff  in  a  condition  to  sustain  injury  from  the  faihire  to 
have  the  payments,  allowed  as  credits.  If  defendant  had 
adhered  to  her  agreement,  the  amount  of  the  judgment  would 
have  been  no  prejudice  to  plaintiff.  As  plaintiff  failed  to 
interpose  offsets,  which  would  have  availed  to  reduce  the  judg- 
ment, through  reliance  upon  defendant's  agreements,  which 
she  has  since  repudiated  to  his  prejudice,  the  record  in 
that  case  should  not  estop  plaintiff  from  insisting  upon  those 
offsets  now.  If  he  should  be  so  estopped  the  defendant  would 
be  enabled  to  perpetrate  a  fraud,  Doyle  v.  lieilhj^  18  Iowa, 
108,  is  not  inconsistent  with  these  views. 

III.     Is  plaintiff 's  claim  barred  by  section  2405,  Revision 
of  1860?    This  section  provides  that  all  claims  of  the  fourth- 
3.  ADMiNis-     class,  not  tiled  and  proved  within  one  year  and  a 
c^m^to^be'*  half  of  the  giving  of  notice  by  the  executors  of 
filed.  their  appointment,  shall  be  forever  barred,  unless 

the  claim  is  pending  in  the  District  or  Supreme  Court,  or 
unless  peculiar  circumstances  entitle  the  claimant  to  equitable 
relief.  These  claims  did  not  exist  against  the  estate  at  the 
time  of  the  decedent's  death.  They  arose  afterward  because 
of' payments  made  on  account  of  a  debt  which  plaintiff  owed 
the  estate,  payments  made,  it  is  true,  not  to  one  legally  entitled 
to  receive  them,  but  which  were  applied  to  the  use  and  benefit 
of  the  estate.  Suppose  defendant,  at  the  time  of  making  these 
payments,  had  been  the  administratrix  of  the  estate,  and  that^ 
from  any  cause,  the  payments  had  not  been  credited  upon  the 
notes,  and  through  fraud,  accident  or  mistake,  a  judgment  for 
the  whole  amount  had  been  recovered  against  the  plaintiff, 
and  that  there  was  no  impediment  in  the  way  of  his  recovery 
except  this  section.  Would  any  one  insist  that  plaintiff  could 
not  recover  because  the  claim  had  not  been  tiled  and  proved 
within  eighteen  months?  Is  it  not  apparent  that  in  such  case 
the  claim  of  plaintiff  would  be  a  mere  right  to  insist  upon  the 
allowance  of  a  credit,  and  that  it  would  in  no  sense  come 
within  the  provisions  of  section  21:05.?  Such  payment  might 
be  made  more  than  eighteen  months  after  the  executor. had 
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given  nolice,  and  in  such  case  section  2405  could  not  apply. 
The  illustration  show^  that  this  section  referred  to  claims  exist- 
ing at  the  time  of  decedent's  death,  and  cannot  apply  to 
matters  arising  afterward.  This  section  does  not  bar  the 
demand. 

IV.     It  is  claimed  that  plaintiff 's  demand  is  barred  bj  the 
general  statute  of  limitations.      Bevision,  section  2740,  sab- 
4.  STATUTE  OP  ^i'^ision  3,  which  requires  the  action  to  be  bronght 
c'o^n  t er-"'  withiu  five  yejws  from  the  time  it  accrues.     We 
claim.  hnvQ  seen  the  several  payments  were  made  on 

account  of  a  debt  plaintiff  owed  the  estate.  This  payment 
gave  the  plaintiff  no  right  of  action  against  the  estate.  It 
simply  discharged  a  part  of  the  debt,  and  was  by  the  debt 
itself  cancelled.  If  the  payments  were  not  credited  oa  the 
notes,  plaintiff  acquired  the  right  to  insist  that  they  should  be 
allowed  as  offsets,  whenever  he  should  be  sued  on  the  notes. 
The  statute  of  limitations  does  not  run  against  a  set-off  or 
counter-claim.  Revision,  Sec.  2752.  After  the  judgment 
upon  the  notes,  and  the  decree  of  foreclosure,  plaintiff  could 
not  sue  on  account  of  these  payments.  He  had  agreed  that 
the  judgment,  whatever  it  might  be,  should  be  discharged  by 
the  sale  of  the  mortgaged  property.  He  could  not  have  this 
judgment  so  discharged,  and  then  maintain  an  action  against 
defendant  on  account  of  matters  which  should  have  gone  simply 
in  diminution  of  the  judgment  This  would  have  operated 
as  a  fraud  upon  the  defendant.  It  was  not,  then,  until  defend- 
ant repudiated  the  agreement,  and  discharged  plaintiff  from 
its  observance,  that  the  right  of  action  accrued.  This  did  not 
occur  until  the  13th  of  May,  1865.  The  action  was  com- 
menced within  five  years  of  that  time,  to-wit:  November  9th, 
1869.     It  is  not,  tlierefore,  barred  by  this  statute. 

V.  We  see  no  suflicient  reason  for  disturbing  the  judg- 
ment of  the  court  on  the  remaining  portion  of  plaintiff's 
claim,  which  is  for  costs  of  the  foreclosure  suit  and  fees  paid 
White,  defendant's  attorney.  The  evidence  clearly  shows  that 
wlien  the  sale  and  satisfaction  of  judgment  were  set  aside,  the 
judgment  was  credited  with  the  costs  which  plaintiff  had  paid. 
This  tact  plaintiff  does  not  controvert.    It  also  appears  that 
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the  judgment  was  credited  with  the  further  sura  of  $400.00. 
6w  TKBDicT :     There  was  evidence  to  support  the  finding  of  the 

finding  of  the  ,  ,..,,,    ,  .  ,     /.       . 

eourt  court  that  this  included  the  attorney's  tees,  or  at 

least  as  much  thereof  as  defendant  was  properly  chargeable 

with.    There  is  some  evidence  that  White  agreed  to  perform 

the  service  rendered  for  $100.00.    This  action  is  at  law,  and 

the  finding  of  the  cotirt  upon  a  question  of  fact  stands  as  the 

verdict  of  a  jury. 

The  case  is  affirmed  upon  both  appeals.     The  defendant 

will  pay  the  costs  of  appeal. 

Affibmed 


MiNOB  Heibs  of  Bbadfobd  v.  Bodfish. 

1.  Guardian  and  Ward:  contract:  ward.   An  agrreement  between  a 

sruardian,  before  his  appointment,  and  the  mother  of  his  wards,  his  wi^j 
that  they  should  be  treated  as  his  own  children  and  their  estate  used  for 
their  education,  under  which  thej  resided  in  his  family  and  rendered 
him  services,  is  sustained  by  a  sufficient  consideration,  and  would  pre- 
clude him  from  making  charge  for  their  support. 

2.  Step-Father :    u ability  of.    A  step-father  stands  in  loco  parentis, 

and  is  responsible  for  the  maintenance  and  education  of  his  8tex>-chil- 
dren. 

S.  Guardian  and  Ward :  suppoiIt  of  ward.  When  a  ward  is  possessed 
of  a  small  estate,  and  is  able  to  earn  something  toward  his  support,  and 
resides  with  his  mother,  who  is  able  to  support  him,  and  his  step- 
fi^er,  who  is  his  guardian,  the  latter  should  not  be  allowed  to  charge 
the  estate  of  the  ward  with  his  maintenance. 

4.  .     aUARDIAK    MUST   PAY  INTBREST  FOB  MONEY  OF   WABDS.     A 

guardian  is  bound  to  invest  the  money  of  his  ward,  and  is  chargeable 
with  interest  thereon.  It  was  held,  in  an  action  against  a  guardian, 
that  he  should  pay  upon  the  funds  in  his  hands,  at  the  rate  of  six  per 
cent,  compound  interest. 

Appeal  from  Tama  Circuit  Court, 

Tuesday,  Octobeb  20. 

This  is  a  proceeding  upon  tlxe  report  of  defendant  as  guard- 
ian of  minor  heirs.    The  correctness  of  the  report  was  denied 
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by  the  guardian  ad  litem.  The  Circuit  Court,  upon  a  trial  of 
the  issues  thus  raised,  found  that  the  guardian  had  in  his 
hands  *a  balance  of  $591.56,. money  of  the  wards,  and  rendered 
judgment  accordingly.  The  guardian  ad  litem  appeals.  The 
facts  are  set  out  in  the  opinion. 

.   Boardinan  cfe  WUliains^  for  appellant. 

Stivers  <&  Safely,  for  appellees. 

Beck,  J.-r-The  Circuit  Court  found  and  reported  the  follow- 
ing  facts  «,nd  conclusions  of  law,  upon  which  judgment  was 
rendered: 

FACTS. 

"  1.  C.  K.  Bodfish  was  appointed  guardian  of  W.  E.  Brad- 
ford and  T.  F.  Bradford,  aged  ten  and  fourteen  years,  January 
23,  1867,  and  files  his  final  report  January  22,  1872,  his  wife 
being  the  mother  of  said  sons,  and  he  being  the  guardian  and 
step-father.  The  wards  resided  and  boarded  in  the  family  of 
the  guardian  from  July  13,  1866,  to  January  22, 1872.  That 
their  mother  did  the  principal  portion  of  the  making,  mend- 
ing, and  other  work  for  said  wards,  and  furnished  most  of  the 
clothing. 

"That  the  said  wards,  on  the  re-marriage  of  their  mother, 
became  entitled  to  a  pension  on  account  of  the  services  and 
death  of  their  father,  T.  F.  Bradford,  in  tlie  U.  S.  Army. 

"  2.  That  there  was  an  understanding  with  the  guardian 
and  the  mother,  before  the  appointment  as  guardian,  that  the 
children  should  be  treated  as  his  own,  and  the  money  be  used 
for  their  education.  That  the  guardian  never  applied  for  or 
obtained  leave  of  the  court  to  make  expenditures  on  belialf  of 
the  wards. 

"  That  previous  to  the  marriage  of  the  parties,  the  mother 
had  herself  supported  and  provided  for  herself  and  said  wards 
by  her  own  industry.  That  the  guardian  did  not  inform  the 
mother,  or  the  wards,  or  the  court,  that  he  was  expending  said 
money  in  support  of  the  wards. 

"That  the  guardian  was  in  good  circumstances  the  greater 
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portion  of  the  time,  but  has  since  become  embarrassed.  That 
the  mother  was  a  strong,  active  lady,  of  good  health,  and  a 
mnsic  teacher  by  profession,  and  was  willing  to  have  supported 
the  lads,  if  she  had  been  called  on  so  to  do,  but  was  not  so 
called  on. 

"That  the  actual  cost  of  boarding  and  lodging  for  said 
wards  was  worth  $75.00  per  annum  each.  That  the  guardian 
has  received  the  following  sums  of  money  for  said  wards,  on 
the  account,  and  is  chargeable  therewith,  to-wit: 

"  August  4,  1867 $  200.00 

Dec.  4,  1870,  Pension  Funds 1053.50 

April,  1871,           "            "     60.00 

June,     "                «            «     60.00 

Sept.      "                "     .       «     60!00 

Dec.      «               "            "     60.00 

Interest  to  January 22.72 

Total  amount  received  with  interest,  $1516.22." 

"That  he  should  be  credited  with  the  following  sums, 
expended  as  follows: 

Stamps $    2.00 

Attorney's  fees  on  pension 10.00 

School  books 25.00 

Clothing 50.00 

Doctor's  services 20.00 

Boarding  of  wards  for  five  years,   six 
months  each,  at  $75.00  per  year 825.00 

Total  credits $932.00 

Leaving  in   his  hands  on  January  22, 

1872,  the  sum  of $584.22 

"  5.  That  the  wards  are  each  the  owners  of  the  one-half  of 
said  sum,  and  that  there  is  now  due  and  payable  from  said 
guardian  to  each  of  said  wards  the  sum  of  $285.75,  with  six 
per  cent  interest  thereon  from  January  22,  1872,  or  receiving 
interest  thereon  to  this  Dec.  12,  1873,  there  is  now  due  each, 
^m  said  guardian,  $318.00,  and  he  is  ordered  to  pay  the 
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8ame  into  the  hands  of  the  clerk  for  said  minors.  The  court 
finds  the  following  conclusions  of  law:  That  the  guardian 
should  be  allowed  the  items  of  expenditure  as  set  forth  above, 
and  that  all  others  should  be  disallowed,  and  that  he  is  liable  to 
pay  over  to  the  wards,  and  to  each  of  them,  the  sum  of 
$318.00,  or  $636.00  to  both,  and  on  so  doing  he  is  to  be  dis- 
charged and  bondsman  released." 

I.  We  are  of  the  opinion  that  the  facts  found  by  the  court 
do  not  justify  the  conclusion  of  law  as  to  the  liability  of  the 

1.  GUARDIAN :  ffuardian.     The  understanding  between  the  mother 

contract : 

ward.  and  the  guardian  as  to  the  treatment  of  the  chil- 

dren and  disposition  of  their  money,  would  preclude  him 
from  making  the  charges  for  support  allowed  by  the  court. 
His  relation  to  the  children,  and  the  fact  that  they  were  mem- 
bers of  his  family,  and  whatever  services  they  rendered  were 
for  him,  is  sufficient  consideration  for  an  agreement  of  that 
character. 

Besides,  being  the  step- father  of  the  wards,  he  stood  in 

2.  8TKP-  loco  parentis,  and  was  responsible  for  their  educa- 
UabUityof.      tion  and  maintenance.     2  Kent,  185  (192). 

II.  The  children  were  without  property,  except  the  money 
that  came  into  the  guardian's  hands.    They  were  of  an  age  to 

3.  WARD'  ^^^^  something  toward  their  support,  and  in  order 
support  of.       to  preserve  their  little  property,  that  it  might  be 

available  at  a  time  when  most  useful  to  them,  they  ought  to 
have  been  requiried  to  do  so.  Besides,  the  mother  was  able  to 
discharge  the  duty  imposed  upon  her  by  law,  to  support  her 
offspring.  This  the  guardian  should  have  considered  before 
he  permitted  the  wards  to  pursue  such  a  course  of  life  as 
would  consume  any  part  of  the  money  in  his  hands.  The 
findings  of  the  court  present  no  other  conclusion  than  that  the 
wards,  receiving  nothing  more  from  the  mother  and  her  hus- 
band, their  guardian,  than  the  law  demanded  of  them,  would 
have  been  provided  for  in  a  manner  becoming  their  station  in 
life  without  encroaching  upon  the  principal  of  their  estate. 
The  court,  therefore,  was  not  authorized  to  sanction  any  dispo- 
sition of  it  for  the  support  of  the  children.  Fot&aux  v. 
Lepq^^^  6  Iowa,  124. 
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The  goardian  ought  to  be  credited  with  the  items  of  $2  and 
$10,  for  stamps  and  attorney's  fees,  and  nothing  more. 

It  was  his  duty  to  invest  the  money,  and  he  will  be  charged 
as  though  this  had  been  done.  He  will  be  charged  with  six 
4.  oTJARDiAK :  per  cent  annual  interest,  and  the  estimate  will  be 
iS2er£t?or  on  the  basis  of  the  payments  of  this  interest  each 
wante.  ^  year,  or,  in  other  words,  compound  interest  at  six 
per  cent  per  annum.  The  sum  ascertained  in  this  manner  for 
which  he  is  liable  is  $1805. 

We  think  the  findings  of  the  Circuit  Court  are  sufficiently 
supported  by  the  evidence,  and  meet  fully  all  questions  arising, 
or  that  can  arise  in  the  case.  They  fully  settle  the  rights  of 
the  parties  in  the  case. 

Tlie  judgment  of  the  Circuit  Court  will  be  reversed,  and 
the  cause  will  be  remanded  for  a  judgment  in  accord  with  this 
opinion,  or,  at  plaintiffs'  option,  such  a  judgment  may  be  ren- 
dered here. 

Cevebsbd. 


Garvin  v.  Hatcheb  et  al. 


I  89   (MV 

Dower:  adhinistratob:  bes  adjudicata.  An  administrator  filed  a  tf*^  ^^ 
petition  for  the  sale  of  realty  to  pay  off  claims  against  the  estate,  and 
the  widow  answered,  claiming  her  dower  in  the  land  to  be  sold.  The 
probate  court  ordered  and  approved  a  sale  of  all  the  land,  without  res- 
ervation of  a  dower  interest  therein,  or  its  equivalent  from  the  proceeds 
of  the  sale.  In  an  action  by  the  widow  to  sulject  the  land  to  her  claim 
for  dower,  the  defendants  pleaded  the  sale  under  the  order  of  the 
probate  court,  and  deed  thereunder:  Held^  that  the  answer  set  up  a 
tuffident  defense  to  the  action. 

Appeal  from  Lucas  District  Court. 

Wednesday,  October  21. 

The  petition  alleges  that  plaintiff  is  the  widow  of  Daniel 
Gkirvin,  late  of  the  State  of  Ohio,  deceased,  and  prays  for  the 
admeasurement  of  her  dower  in  certain  lands  described,  situate 
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in  Lucas  county.  It  is  averred  that  her  deceased  husband  left 
surviving  him  certain  heirs,  whose  interest  in  the  lands  is 
vested  in  the  defendants,  except  Hatcher,  by  proceedings  in 
the  Court  of  Probate  of  the  county  wherein  the  lands  are  sit- 
uated. She  admits  in  her  petition  that  she  was  made  a  party 
to  this  proceeding,  and  makes  further  statements  in  regard 
to  them  which  need  not  be  here  repeated. 

The  answer  of  defendants  shows  that  Hatcher  is  the  admin- 
istrator of  the  estate  of  Garvin,  appointed  by  the  Probate  Court 
of  Lucas  county,  and  the  other  defendants  hold  title  to  the 
lands  under  a  sale  ordered  and  aflSrmed  by  that  court,  upon 
the  petition  of  the  administrator  for  the  payment  of  claims 
against  the  estate.  It  sets  out  the  petition,  answer  thereto 
of  plaintiff  herein,  the  order  of  the  court  for  the  sale,  appraise- 
ment and  report  of  appraiser,  administrator's  deed  made  and 
the  approval  thereof,  being  proceedings  had  upon  which  the 
land  was  sold,  and  under  which  defendants  claim  title.  The 
petition  of  the  administrator  shows  that  the  claims  against 
the  estate  exceed,  by  a  large  sum,  $2,585,  the  personal  prop- 
erty which  was  assets  for  the  payment  of  debts,  and  shows  the 
necessity  for  the  sale  of  the  land.  It  avers  that  plaintiff  herein 
is  the  widow  of  decedent,  and  that  she  claims  her  dower  in  the 
land,  and  asks  that  it^be  "  set-off  to  her  in  money."  It  names 
the  heirs  of  decedent,  and  asks  that  the  land  described  in  the 
petition  of  plaintiff  herein  be  sold  for  the  payment  of  the  debts 
of  the  estate.  To  this  petition,  filed  in  the  Probate  Court, 
plaintiff  herein  answered,  admitting  all  its  allegations,  and  in 
addition  states  her  claim  of  dower,  and  asks  that  one-third  of 
the  land  be  set  off  to  her,  or  that  its  value  be  allowed  and  paid 
to  her  in  money.  The  date  of  the  death  of  Garvin  is  not 
shown  by  the  probate  proceedings.  It  is  alleged  in  the  peti- 
tion in  this  case  to  have  occurred  in  the  year  1864. 

Upon  this  petition  and  answer  the  Probate  Court  rendered 
the  following  order  of  sale:  "Comes  now  E.  M.  Thorpe, 
attorney,  and  files  herein  the  separate  answer  of  Catherine 
Garvin,  widow,  Nancy  C,  Rebecca  J.,  Margaret  A.  Davis, 
James  and  John  M.  Garvin,  and  Mary  E.  McConnell  and 
Alexander  McConnell,  heirs  of  said  Daniel  Garvin,  deceased, 
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and  this  cause  coming  on  to  be  heard  upon  the  petition  of  said 
administrator  and  answers  of  defendants,  and  the  court  being 
fully  advised  in  the  premises,  the  request  is  granted.  It  is 
therefore  ordered  that  M.  B.  Hatcher,  administrator  of  the 
estate  of  Daniel  Garvin,  deceased,  be  authorized  and  empow* 
ered  to  sell  and  convey  all  the  rights,  titles  and  interests  of 
the  said  heirs  of  Daniel  Garvin,  deceased,  in  and  to  the  lands 
described  in  said  petition  either  at  public  or  private  sale,  as 
may  best  promote  the  interest  of  said  heirs.  It  is  further 
ordered  that  W.  K.  Larimer,  Jesse  McMullen  and  Daniel 
Shamburg,  be  appointed  J;o  appraise  said  lands  and  report  to 
this  court" 

The  commission  to  the  appraisers  directed  them  to  appraise 
the  land  at  "its  full  value  in  entirety."  Under  this  authority 
the  value  of  the  land  was  found  and.  reported  to  be  $1030.00. 
The  administrator  sold  the  land  at  the  appraised  price,  and 
executed  a  deed  in  due  form,  which  was  duly  approved  by  the 
county  judge  and  the  sale  confirmed  as  provided  by  law.  These 
proceedings  were  had  in  1867  and  1868. 

The  answer  in  the  case  before  us  alleges  that  the  whole  of 
the  lands  were  sold  under  the  administrator's  sale,  and  the 
party  purchasing  them  bid  at  the  sale  and  received  his  deed 
with  such  understanding;  that  the  defendants,  purchasers 
tinder  him,  acquired  their  title  with  the  same  understanding 
and  in  good  faith,  paying  the  full  value  of  all  interests  in  the 
lands.    The  answer  closes  with  the  following  allegations: 

"  And  they  here  charge  the  facts  to  be,  that  plaintiff  was 
duly  notified  of  the  pendency  of  said  proceeding  to  sell;  that 
she  voluntarily  filed  in  said  proceedings  her  answer,  wherein 
she  did  not  resist  the  prayer  of  said  administrator  to  sell  all 
of  said  lands;  that  on  or  about  the  25th  day  of  February, 
1868,  she  was  fully  advised  of  the  order  made  by  said  court, 
and  all  the  proceedings  thereunder,  and  that  if  she  was  enti- 
tled to,  and  did  not  obtain,  a  share  of  the  proceeds  or  money 
arising  from  the  sale  of  said  lands,  her  failure  to  do  so  is 
attributable  to  her  own  negligence;  that  she  was  fully  advised 
of  the  fact  that  said  lands  had  been  sold,  and  of  all  the  subse- ' 
quent  sales  thereon.    That  she  not  only  failed  to  appeal  or  in 
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any  manner  object  to  said  order  of  sale,  bnt  she  failed  in  any 
manner  to  give  any  notice  of  any  claim  to  or  interest  in  aaid 
lands,  or  to  pay  any  taxes  thereon.  That  well  knowing  all  the 
foregoing  facts,  she  remained  silent  nntil  after  defendants  had 
in  good  faith  purchased  and  paid  for  said  lands,  and  expended 
large  sums  of  money  in  the  improvement  of  the  same,  hence 
defendants  claim  that  she  is  now  in  law  and  eqaity  estopped 
from  setting  np  or  claiming  a  dower  interest  in  said  lands,  and 
ask  that  her  petition  be  dismissed,  and  that  defendants  have 
judgment  against  said  plaintiff  and  her  security  for  costs/' 

A  demurrer  to  the  answer  was  sustained  by  the  conrt,  and 
defendants  electing  to  stand  thereon,  a  decree  was  entered 
declaring  plaintiff  to  be  entitled  to  dower  in  the  land,  and 
appointed  referees  to  make  allotment  thereof.  From  this 
decree  defendants  appeal. 

Stewart  cfe  Bartholomew^  for  appellants. 

Z.  G.  Palmer  and  Jo8,  0.  Mitchell^  for  appellee. 

Beck,  J. — L  Should  we  hold  that  the  widow's  dower  could 
have  been  properly  assigned,  or  her  rights  of  dower  protected 
in  the  proceedings  had  in  the  probate  court,  as  set  out  in  the 
pleadings  in  this  case,  a  point  that  we  do  not  decide,  yet  the 
refusal  of  that  court  to  grant  the  relief  must  be  presumed  to 
have  been  warranted  by  the  case  made  by  the  parties,  and 
that  it  was  made  to  appear  that  she  was  not  entitled  to  dower, 
or  that  her  dower  had  been,  could,  or  ought  to  be  assigned  in 
other  lands.  In  such  cases  the  omission  of  the  court  to  grant 
the  relief  would  have  been  in  accord  with  the  law. 

And  if  it  be  conceded  that  she  was  entitled  to  a  portion  of 
the  proceeds  of  the  sale  of  the  land  in  lieu  of  dower,  her  rights 
thereto  so  far  as  the  sum  to  which  she  was  entitled  is  con- 
cerned, if  not  her  right  to  recover  at  all,  could  have  been 
determined  only  after  the  sale  of  the  land,  and  the  report  of 
the  administrator  had  been  made.  Even  had  her  right  to  the 
money  in  lieu  of  dower  been  settled  before  sale,  subsequent 
orders  of  the  probate  court  were  necessary  to  entitle  her  to 
receive  her  portion.    It  is  therefore  evident  that  the  par- 
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idiasers'  title  to  the  land  did  not  depend  upon  subsequent 
proceedings  in  relation  to  her  rights,  and  (iould  not  be  affected 
by  the  failure  of  the  probate  court  to  protect  her  rights  to  the 
UAoney,  or  by  erroneous  rulings  affecting  them. 

IL  No  question  can  exist  as  to  the  probate  court's  juris- 
diction, and  none  are  raised,  for  it  appears  to  have  been  regu- 
larly acquired.  The  request  of  the  administrator  in  the 
petition  was  for  the  sale  of  the  land,  and  this,  by  the  adjudi- 
cation, was  granted.  But  the  order  of  sale  proceeds  further, 
and  rehearses  Ihat  the  administrator  be  authorized  to  sell 
"  the  right,  title  and  interest  of  the  heirs  "  in  and  to  the 
land.  It  is  insisted  by  appellants  that  the  term  heir8 
includes  the  widow,  while  the  appellee  claims  that  it  applies 
only  to  the  children  of  deceased  who  are  his  heirs  at  law,  the 
term  being  used  as  desciiptio  personarum.  We  will  not  pre- 
tend to  decide  the  question  thus  raised;  the  case  may  be 
determined  without  it 

The  probate  court  was  empowered  to  order  the  sale  of  the 
land  only  in  the  manner  prescribed  by  law.  It  could  have 
provided  for  a  sale  of  a  part  of  the  land,  if  no  more  was 
required  to  be  disposed  of  for  the  payment  of  the  debts  of  the 
estate.  It  is  obvious  that  the  court  determined  how  much 
land  it  was  necessary  to  sell  in  order  to  discharge  the  debt. 
The  order  clearly  fixed  the  whole,  and  was  authorized  by  the 
facts  before  the  court  in  a  proceeding  in  which  plaintiff  was  a 
party.  The  direction  to  the  administrator  does  not  limit  the 
quantity  to  a  part,  but  directs^  that  the  interest  of  the  heirs 
in  all  be  sold.  We  are  not  to  understand  this  order  as 
restricting  the  adjudication  to  sell  all  the  land,  or  sell  tlie 
interest  in  it,  but  are  to  regard  it  as  a  mode  of  expression 
used  by  the  court  to  indicate  the  sale  of  all  the  land,  and  all 
interests  in  it  held  by  the  decedent.  That  this  was  the  court's 
understanding  is  obvious,  for  the  deed  executed  by  the  admin- 
istrator was  approved  in  due  form,  and  it  is  a  conveyance  of 
all  the  land.  By  Rev.,  §  2386,  Code,  §  2399,  such  an  instru- 
ment, it  is  declared,  passes  to  the  purchaser  all  the  interest 
of  decedent  in  the  real  estate  conveyed.  We  conclude  that 
the  proceedings  of  the  probate  court  do  not  show  that  the 
Vol*  xzxix. — 44 
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dower  interest  of  the  plaintiff,  or  rather  any  part  of,  or  inter- 
est in,  the  hind  covered  by  her  dower,  was  reserved  from  sale, 
but,  on  the  contrary,  that  it  was  all  sold. 

These  views  applied  to  the  case  make  the  whole  record  of 
the  court's  adjudications  harmonious  and  in  accord  with  the 
law.  Those  pressed  by  appellant's  counsel,  if  adopted,  would 
cause  it  to  be  regarded  as  contradictory  and  illegal. 

The  probate  court,  having  jurisdiction  of  the  subject-matter 
before  it,  and  of  the  parties  interested,  including  plaintiff, 
who  appeared  in  the  case,  and  the  proceeding  being  regular 
and  in  conformity  with  law,  (no  objections  being  nrged 
thereto  except  those  above  considered),  the  sale  and  deed  of 
the  land  to  defendant's  grantors  are  not  defeated  by  anything 
set  up  in  the  answer.  In  pleading  the  sale  and  deed,  it  sets 
up  a  suflScient  defense,  and  the  demurrer  ought  to  have  been 
overruled. 

We  find  it  unnecessary  to  consider  many  arguments 
advanced  in  counsel's  brief,  and  authorities  cited  by  them 
npon  questions  of  notice,  estoppel,  etc.,  as  the  decision  of  the 
case,  in  our  opinion,  turns  upon  the  points  above  discussed. 

Reybbsed. 


Emmert  v.  Grill.* 


Ii^  69^  1*  Statute  of  Limitations:     intoxioatino  liquors.    An  action  for 

^^'-^'  damages  against  the  seller  of  intoxicating  liquors,  for  causing  the  intox- 

ication of  the  husband,  cannot  be  maintained  after  two  years  from  the 
date  of  the  sale. 

2.  Tort:  personal  injuries:  iktoxicatino  liquors.  The  ground 
of  action  for  personal  ix^'uries  is  the  tortious  act  against  the  person 
iiyured,  although  the  right  of  action  therefor  is  conferred  by  statute  in 
certain  cases  upon  the  husband  or  wife,  or  personal  representatives. 
{Sherman  V,  The  Western  Stage  Co,,  22  Iowa,  556.) 

*  This  case  and  the  following  one  were  decided  at  the  June  Term  preced- 
ing, but  came  to  the  hands  of  the  Reporter  too  late  for  insertion  in  their 
^itoper  place. 
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Appeal  from  Clinton  District  Cowrt. 
Wednesday,  June  17. 

On  the  a3d  day  of  October,  1873,  the  plaintiflF  commenced 
this  action  to  recover  damages  from  the  defendant,  alleging 
that  in  the  summer  of  1870  the  defendant  was  the  keeper  of  a 
saloon  in  the  old  town  of  DeWitt,  Clinton  county,  Iowa, 
where  he  kept  intoxicating  liquors  for  sale  in  violation  of  the 
law,  and,  at  divers  times  during  the  ye^r  1870,  did  sell  sa^id 
intoxicating  liquors  to  John  Emmert,  who  was  thei^  and  there 
the  husband  of  plaintiff,  whereby  she  has  sustained  damages, 
for  which  she  sues. 

The  defendant  demurred  to  plaintiff's  petition  on  the  ground 
that  the  cause  of  action  was  barred  by  the  statute  of  limita- 
tions. The  demurrer  being  sustained,  and  plaintiff  refusing 
to  amend,  judgment  was  rendered  for  defendant  for  costs. 
Plaintiff  appeals, 

Wm.  H.  H.  Hart  and  William  B.  Leffingwell^  for  appell- 
ant, 

Mtrrell  dh  Howat^  for  appellee. 

Millar,  Ch.  J. — ^The  question  for  determination  is  whether, 
npon  the  face  of  the  petition,  it  appears  that  the  action  is 
barred  by  the  statute  of  limitations.  The  Revision,  section 
2740,  provides  that  actions  of  slander,  libel,  malicious  prose- 
cution, injuries  to  the  person  or  for  a  statute  penalty,  must  be 
brought  within  two  years  after  their  causes  accrue,  and  not 
afterwards.  The  language  of  this  provision  is  somewhat 
changed  in  the  Code.  It  is  as  follows:  "  Actions  founded  on 
injuries  to  the  person  or  reputation,  whether  based  on  contract 
or  tort,  or  for  statute  penalty,  within  two  years.'*  This 
change  in  the  phraseology  of  the  law  is  not  material  in  this 
case,  nor  need  we  decide  .under  which  provision  the  case  is  to 
be  determined,  since,  under  either,  actions  for  injuries  to  the 
person  or  for  a  statute  penalty  are  limited  to  two  years,  and 
the  question  is,  whether  this  action  is  for  either  an  injury  to 
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the  person,  or  for  a  statute  penalty.  If  it  is  either,  it  is  barred. 
If  it  is  neither,  it  is  not  barred. 

The  question  here  arising  is  settled,  as  we  think,  in  Sher- 
man V.  The  Western  Stage  Company^  22  Iowa,  556.  In  that 
ease  the  plaintiff's  wife  and  child  took  passage  in  the  defend- 
ant's line  of  stages  at  Des  Moines  for  Fort  Dodge,  and  were 
drowned  in  crossing  Boone  river,  through  the  sieged  careless- 
ness of  the  driver  and  employes  of  the  defendant,  and  the 
insuflSciency  of  their  ferry  boat  It  was  held,  on  a  demurrer 
to  the  petition,  that  the  cause  of  action  was  for  personal 
injuries  to  the  wife  and  child  of  the  plaintiff,  resulting  in  t^eir 
death,  and  that  the  action  thereon  most  be  brought  within  two 
years. 

At  the  common  law,  no  right  of  action  for  the  reeovery  of 
damages  existed  against  one  who  caused  the  death  of  another. 
This  right  of  action  is  based  upon  our  statute;  see  Revision, 
sections  4110,  4111,  2500,  2501;  Donaldson  v.  I%e  JT  dk  J£. 
B.  Co.,  18  Iowa,  280.  The  case  of  Sherman  v.  The  Western 
Sta^e  Go.^  supra.,  holds  that  the  foundation  of  the  action  in 
such  cases  is  the  personal  injury  to  the  individual  who  is  killed. 
Although  a  right  of  action  is  given  by  the  statute  to  the  hus- 
band or  wife,  or  personal  representative,  which  did  not  exist 
at  the  common  law,  yet  the  action  is  for  the  personal  injuries 
to  the  deceased. 

When  we  apply  these  principles  to  the  case  before  ns^  we 
find  that,  although  the  statute  gives  to  the  wife  or  child  a 
right  of  action  against  the  person  who  causes  the  intoxication 
of  the  husband  or  father,  by  intoxicating  liquois  sold  to  him 
in  violation  of  law,  yet  the  foundation  of  the  action  is  the 
wrongful  act  of  the  defendant  in  causing  tJie  intoxication  of 
the  husband  or  father,  which  is  a  personal  injury  to  him. 
Suppose  a  case  where  one  willfully  administers  poison  to 
another,  from  the  effects  of  which  he  dies.  Here  the  wrong- 
ful act  producing  death  would  give  a  right  of  action  under 
the  statute  against  the  wrong  doer.  .  The  right  to  sue  is  given 
to  the  parwit  or  personal  representative,  but  under  the  doc- 
trine of  Sherman  v.  The  Western  Stage  Company j  supra,  the 
oaitse  of  action  is  the  injury  to  the  person  killed^  and  suit 
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would  have  to  be  brought  in  two  years.  So  in  this  ease, 
although  the  intoxicating  liquors  sold  by  defendant  to  plain- 
tiff's husband  did  not  cause  his  death,  yet  it  caused  intoxica- 
tion, which  is  a  personal  injury,  only  perhaps  in  a  less  degree. 
This  injury,  is  the  cause  of  the  action,  although  the  right  to 
sue  thereon  is  given  by  the  statute  to  the  wife  or  child,  for, 
without  proof  that  the  defendant  caused  the  intoxication  com- 
plained of,  there  could  be  no  recovery,  and  a  failure  to  allege 
this  fact  would  be  a  failure  to  state  a  cause  of  action  under 
the  statute. 

It  is  true  that  the  second  section  of  the  statute  (chapter  47> 
Laws  of  1862)  provides  that  the  wife,  etc,  may  recover  dama- 
ges for  injuries  to  her  means  of  support,  person  or  property, 
caused  by  any  intoxicated  person,  etc.,  but  this  is  only  for  the 
pui*po8e  of  measuring  the  damages,  and  does  not  constitute 
such  injuries  the  ground  or  cause  of  action  upon  which  the 
suit  is  founded.  This  same  section  further*  provides  that  such 
wife,  child,  etc.,  shall  have  a  right  of  action  in  his  or  her  own 
name,  against  any  person  or  persons  who  shall,  by  selling 
intoxicating  liquors^  as  in  this  act  set  forth^  cause  the  intox- 
ication of  such  person^  for  all  damages  actually  sustained,  as 
well  as  exemplary  damages."  This  language,  interpreted  by 
the  principle  settled  in  Sherman  v.  The  Western  Stage  Oom- 
pany^  supra^  very  clearly. makes  the  selling  of  the  intoxioa* 
ting  liquors  to,  and  thereby  causing  the  intoxication  of,  the 
person  who,  under  the  influence  or  by  reason  of  such  intoxi- 
cation, damages  the  plaintiff,  the  cause  of  action.  The 
intoxication  is  the  direct  injury  resulting  from  the  wrongful 
act  of  selling  the  liquor  to  the  person  who  drinks  it  The 
injuries  to  the  wife,  child,  etc.,  of  the  intoxicated  person  are 
consequential  and  remote.  The  demurrer  was  properly  sus- 
tained. 

Afrbmbd. 
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Ruble  v.  Atkins. 

1.  Kew  trial:  verdict:  special  findings.    Where  a  general  verdict 

and  special  findings  have  been  zetumed,  the  granting  of  a  motion  for  a 
new  trial  wiU  operate  to  set  aside  all  the  special  findings,  when  the 
motion  was  not  limited  to  some  of  the  facts  in  issue. 

2.  Praotioe:  findinos  by  the  court.    No  error  can  be  assigned  upon  a 

failure  of  the  court  to  find  upon  any  particular  fact  when  no  request 
therefor  has  been  made  by  either  party. 


8; :  -. :  sup^ic^ENCT  of  evidence.    The  appellate  court  will 

interfere  with  a  finding,  only  when  it  is  deariy  not  sustained  by  the  evi- 
dence. 

Appeal /rorn  Winneshiek  Circmt  Court 

Fbidat,  June  19. 

This  action  was  commenoed  to  recover  on  three  promissory 
notes,  and  to  foreclose  a  mortgage  on  real  pro{>ertj.  The 
cause,  on  the  trial  in  the  Circuit  Court,  was,  by  consent, 
consolidated  with  another  cause  therein  pending  between 
the  parties  on  a  promissory  note.  The  causes  being  tried 
to  a  jury,  a  verdict  was  rendered  for  plaintiff  on  the 
note  for  $40,  and  for  defendant  for  $110.40,  as  damages 
claimed  by  him  in  the  foreclosure  action.  The  jury  also 
returned  a  special  verdict,  consisting  of  fourteen  interroga- 
tories and  answers  thereto.  Plaintiff  filed  a  motion  to  set 
aside  the  general  verdict,  and  also  the  special  findings  num- 
bered 2,  3  and  10,  and  for  a  new  trial  of  the  cause  as  to  the 
notes  and  mortgage.  This  motion  was  sustained,  and  the 
cause  re-tried  by  the  court  without  a  jury,  in  which  judgment 
was  rendered  for  defendant  for  costs.    Both  parties  appeal. 

Z.  BuUis  and  M.  P,  Hathaway^  for  plaintiff. 

MoTBS  <&  Brawny  for  appellant. 

Miller,  Ch.  J. — ^The  answer  admits  the  execution  of  the 
notes  and  mortgage,  and  alleges  that  they  were  given  for  a 
threshing  machine  sold  by  plaintiff,  as  agent  of  Eussell  &  Co., 
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to  defendant;  that  there  was  fraud  in  such  sale;  that  there  was 
no  consideration  for  tlie  notes;  that  the  consideration  has. 
failed;  that  the  notes  had  been  paid;  that  the  notes  sued  on 
\yere  made  to  Russell  &  Co.;  that  plaintiflf  was  the  agent  of 
Bussell  &  Co.  in  the  sale  of  said  machine  and  taking  the 
notes  and  mortgage,  and  had  notice  of  the  defendant's 
equities.  After  the  first  trial  the  defendant  filed  an  additional 
answer  claiming  damages  on  account  of  the  failure  of  plain- 
tiff to  deliver  the  machine  at  the  time  agreed  upon,  and  for 
deficiencies  in  the  appurtenance  of  the  machines,  etc. 
■  On  the  second  trial,  the  court  made  the  following  findings 
of  fact  and  law: 

"  I  find  the  following  facts  in  the  above  entitled  cause: 
'  "  1.     That  the  consideration  of  the  notes  in  suit  was  a 
threshing  separator  sold  by  Russell  &  Co.  to  the  defendant. 

<^  2.  That  at  such  sale  plaintiff  was  the  general  agent  for 
Russell  &  Co.,  and  that  Hughes  was  their  special  agent  in 
making  the  sale. 

^^  8.  That  the  separator  was  to  be  delivered  to  defendant  at 
Postville,  Iowa,  July  25, 1869,  and  that  it  was  not  delivered 
till  September  18, 1869. 

^^  4.  That  the  separator  was  to  be  adapted  for  use  with  a 
steam  i)ower. 

.  "  6.  That  Russell  &  Co.  failed  to  furnish  a  jack  for  the 
purpose  of  connecting  the  steam  power  and  the  separator,  and 
agreed  to  pay  defendant  for  making  it,  and  that  defendant 
made  one,  and  that  it  was  reasonably  worth  $30. 

*^  6.  That  defendant  sustained  damages  in  consequence  of 
going  to  Postville  and  McGregor  for  the  separator,  on  account 
bf  plaintiff's  neglect  to  furnish  it,  and  for  expenses  paid,  in 
the  sum  of  $28. 

"  7.  That  the  steam  power  was  not  adapted  for  use  with 
the  separator,  and  that  defendant  sustained  no  damages  in 
consequence  of  being  deprived  of  the  use  of  the  separator 
from  July  25  to  September  18,  1869. 

"  8.    That  the  notes  were  transferred  by  Russell  &  Co.  to 
plaintiff  after  the  sale  of  the  separator. 
•    "  a    That  about  the  24th  day  of  October,  1870,  Hughes  was 
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the  Special  agent  for  plaintiff*  for  the  collection  of  the  notes  in 
snit.  , 

^  10.  That  as  such  special  agent,  and  without  previous 
authority  from  his  principal,  he  received  in  payment  from 
defendant  personal  property  (not  money)  of  the  assessed  valu« 
of  $657. 

"  11.  Tliat  such  property  when  received  by  Hughes  was  on 
the  place  of  one  Krum. 

"  12.  That  Hughes  receipted  for  and  took  away  with  him 
$447  worth  of  said  property,  and  arranged  with  Kmm  to 
allow  the  remainder  of  the  property  to  remain  on  and  near 
his  farm  till  he  could  get  the  mortgage  from  plaintiff  and 
return  for  the  property. 

"  13.  That  Hughes  informed  plaintiff  what  he  had  rec^ved 
in  payment  on  the  notes. 

"  14.  That  plaintiff  refused  to  receive  the  property  from 
Hughes,  and  required  Hughes  to  pay  to  him  in  lieu  of  the 
property  taken  from  Erum's,  the  sum  of  $447^  whioh  amonnt 
was  indorsed  on  the  notes. 

"  15.  That  no  notice  was  ever  given  to  defendant  that 
plaintiff  did  not  approve  of  the  act  of  Hughes  in  aooepting 
the  pix)perty  in  payment  of  the  notes. 

^'16.  That  the  plaintiff,  by  his  silence  and  his  act  in 
receiving  the  benefit  of  his  agent's  act,  in  part  ratified  his  acts. 

"I  find  the  following  conclusions  in  law: 

'^  That  defendant  is  entitled  to  his  judgment  for  costs,  itnd 
judgment  is  made  accordingly. 

"  C.  T.  GrInoeb,  Judgs."^ 

The  plaintiff  assigns  error  in  refusing  to  receive  in  evidenoe 
the  special  findings  and  judgment  in  4he  first  trial,  and  in  not 
finding  that  the  defendant  was  estopped  by  such  special  find- 
ings in  respect  to  the  claim  of  $657,  as  a.  payment  on  the 
notes  in  suit. 

The  argument  on  this  point  is,  in  effect,  that  since  plaintiff^ 
in  his  motion  for  a  new  trial  liad  asked  to  set  aside  only  the 
1.  NEW  trial:  2d,  3d,  and  10th  special  findings,  the  others  stood 
cfuifladii^!'  as  binding  and  conclusive  as  if  the  verdict  had 
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not  been  set  aside  and  a  new  trial  granted.  In  this  we  do  not 
concur.  Whether,  in  a  case  like  this,  where  a  general  verdict 
and  also  special  findings  are  returned  by  the  jury,  it  is  practi- 
cable to  set  aside  the  general  verdict  and  some  of  the  special 
findings,  and  leave  the  other  special  findings  binding  and  con- 
clusive on  the  parties,  we  do  not  decide,  but  we  are  of  opinion 
tiiat  such  was  not  the  effect  in  this  case,  for,  while  it  in  true 
that  the  plaintiff,  in  his  motion,  attacked  only  a  portion  of  the 
special  findings  of  fact,  yet  he  asked  to  have  the  general  ver- 
dict set  aside  and  for  a  new  trial,  witftout  limitiiig  hia  prayer 
for  a  new  trial  to  some  only  of  the  facts  in  issue^  and  the 
court  granted  a  new  trial  generally,  without  such  limitation^ 
and,  as  we  view  it,  upon  all  the  facts  in  issue. 

II.  The  plaintiff  complains  because  the  court  made  no 
special  finding  as  to  whether  plaintiff  or  Russell  &  Co.  owned 
2.  Practice  :    the  machine  at  the  time  it  was  sold  to  the  defend- 

flndingbythe  _^  i         .  i 

court.  ant.    There  was  no  request  by  either  party  that 

this  fact  should  be  specially  found.  The  Code,  section  2743, 
provides  that  in  all  trials  of  fact  by  the  court,  other  than 
equity  trials,  "  the  court  shall,  if  either  party  request  «V,give 
its  decision  in  writing,  stating  separately  the  facts  found  and 
the  legal  conclusions  founded  thereon."  The  court  may  make 
special  findings  of  each  or  any  of  the  facts  involved  in  the 
case,  without  being  requested,  bnt  no  duty  to  do  so  is  imposed 
by  the  statute  unless  it  be  requested  by  one  of  the  parties. 
There  can  be  no  error,  therefore,  in  the  mere  neglect  of  the 
court  to  find  specially  upon  any  particular  fact  involved,  even 
where  it  does  find  specially  upon  some  other  facts  in  contro- 
versy. The  judgment  would  include  the  finding  of  all  the 
facts  necessary  to  support  it,  not  specially  found. 

III.  The  balance  of  plaintiff's  argument  is  devoted  to  a 
discussion  of  the  evidence  in  connection  with  the  findings  of 
8.  -— — :  — :  fact  by  the  court.   It  is  insisted  that  many  of  these 

gufficiency  <>£•'  1,1  .1  , 

evidence.  findings  are  unsupported  by  the  evidence;  that  the 
preponderance  of  evidence  is  in  plafntiff 's  favor,  and  the  court 
should  have  so  found.  After  very  carefully  reading  and  re-read- 
ding  the  evidence  in  the  case,  we  are  unable  to  discover  that 
any  of  the  findings  complained  of  are  so  unsupported  thereby 
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as  to  warrant  us  in  disturbing  the  judgment  on  this  ground. 
While  in  respect  to  some  of  the  facts  found  we  might  be 
inclined  to  find  differently  from  the  court  below,  if  the  case 
were  before  us  originally  on  the  facts,  yet  this  is  not  the  rule 
by  which  this  court  is  governed.  It  is  only  where  the  find- 
ing is  clearly  and  manifestly  unsustained  by  the  evidence  that 
the  appellate  court  is  warranted  in  interfering  therewith.  This 
rule  has  been  so  frequently  stated  that  the  citation  of  cases  is 
unnecessary. 

The  questions  discussed  by  defendant,  on  his  appeal,  are 
also  exclusively  those  of  fact,  based  upon  the  evidence  in  the 
case.  What  we  have  just  said  sufficiently  answers  and  disposes 
of  defendant's  appeal.  Finding  no  error  in  the  record  which 
will  authorize  a  reversal  of  the  judgment,  it  will  be 

Affibmed. 
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Hebshfield  &  MiTOHELL  Y.  The  Fibst  If  ahonal  Bank  of 

Geinksll. 

Appeal:  jueisdiotioit.  When  the  certificate  of  the  trial  judflre  provided 
for  by  Sec.  3173  of  the  Code  should  be  made,  to  confer  jonscuction  upon 
the  Supreme  Court. 

Ajppealfram  Poweshiek  CircuU  Court. 

Monday,  June  15. 

Submitted  on  motion  to  dismiss  the  appeal. 

Per  Cubiam. — ^This  action  was  commenced  before  a  justice  of  the  peace 
to  recover  on  a  sight  draft  for  171.63.  It  was  appealed  to,  and  tried  in,  the 
Circuit  Court,  where,  on  the  8th  day  of  January,  1874,  that  court  made  a 
special  finding  in  writing,  of  the  facts  and  his  conclusions  of  law  thereon, 
ordering  judgment  to  be  entered  for  the  defendant  for  costs;  and  on  the  15th 
day  of  January,  1874,  the  clerk  entered  up  the  judgpiient  ordered.  On  the 
27th  day  of  April,  1874,  more  than  three  months  after  the  rendition  and 
entry  of  the  judgment,  the  Judge  of  the  Circuit  Court  made  a  certificate 
to  the  eflEect  that  the  case  **  involves  a  question  of  law  on  which  it  is  desira- 
ble to  have  the  opinion  of  the  Supreme  Court. " 

Without  the  certificate  required  by  Sec.  3173  of  the  Code  the  case  was  not 
appealable.  But,  as  we  understand  that  section,  such  certificate  must  be 
made  at  the  time  of  the  trial  of  the  cause  and  then  made  a  part  of  the 
record,  so  that  the  aggrieved  party  may  have  a  right  to  appeal  from  the 
judgment  rendered.  If  he  wishes  the  right  to  appeal  he  should  make  his 
apphcation  for  the  proper  certificate  at  the  time  of  the  decision  of  the  cause, 
so  that  his  right  of  appeal  is  apparent  of  record  from  the  rendition  of  the 
judgment.    This  right  must  rest  upon  the  record,  and  there  is  no  authority 
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for  makinfir  additions  thereto  after  it  has  been  completed,  except  to  correct 
mistakes  or  omissions  so  as  to  make  the  record  show  correctly  the  action 
and  proceedings  had  in  the  case.  The  filing  of  the  certificate  provided  for 
in  Sec.  3173  of  the  Code,  several  months  after  the  cause  has  been  finally 
disposed  of,  and  after  the  term  at  which  judgment  was  rendered,  is  not 
within  this  exception,  and  is  not  contemplatod  by  the  statute. 
The  motion  must  be  sustained  and  the  appeal 

DiSMIflaBD. 


Bebberick  v.  Fkttz. 


1.  Mortgage:  Deed.    When  a  deed  absolute  upon  its  face  was  held  to 

operate  as  a  mortgage. 

2.  Rent.    When  liability  for  rent  is  incurred  under  possession  obtained  by 

legal  process. 

3.  Evidence.    What  was  held  suffidoxt  to  sustain  a  verdict. 

Appeal  fmm  Blaekhatck  Diidrict  Court, 
Friday,  June  19. 

The  plaintiff,  on  the  18th  of  September,  1872,  filed  her  amended  petition, 
alleging  that  in  May,  1867,  she  purchased  of  G.  W.  Miller  eighty  atses  of 
land,  obtained  a  title ^^^nd  therefor,  took  possession,  and  made  improve- 
ments. That  about  March  11, 1872,  the  purchase  money  being  unpaid,  plain- 
tiff and  defendant  entered  into  a  verbal  agreement  whereby  defendant 
agreed  to  pay  Miller  the  amount  due  on  said  bond,  and  plaintiff  agreed  to 
procure  from  Miller  a  deed  of  said  premises  to  defendant,  as  security  for  the 
re-payment  of  the  money  so  advanced,  within  three  years  from  March  11th, 
1871,  with  ten  per  cent,  interest,  upon  payment  of  which  defendant  was  to 
convey  said  premises  to  plaintiff.  That  defendant  advanced  Miller  the 
amount  due  him,  $330,  and  plaintiff  procured  the  deed  from  Miller,  as 
agreed,  and  surrendered  to  Miller  the  bond.  That  plaintiff  was  tcf  retaui 
the  possession  of  the  premises,  and  did  so  until  June  Ist,  1872,  and  caused 
the  same  to  be  sown  and  planted.  That  defendant  wrongfiilly  procured 
plsSntiff  to  be  removed  from  said  premises,  and  took  possession  of  the  same, 
with  the  crops,  and  now  falsely  claims  to  be  the  owner  thereof.  That  the 
use  of  the  premises  is  worth  $300  a  year,  and  the  labor  of  plaintiff  and  seed 
in  putting  in  said  crops  is  worth  $350.  That  the  deed  was  in  fiact  a  mort- 
gage, and  that  phuntiff  is  the  owner  of  the  premises.  Petition  prays  an 
accounting  of  the  vdue  of  crops  and  use  of  said  premises,  and  that  upon 
payment  by  plaintiff  of  amount  due  defendant,  he  be  ao^judged  to  convey  to 
her  said  premises. 

The  answer  alleges  that  the  transaction  was  an  unconditional  porchase  of 
the  land,  in  consideration  of  about  $335  paid  Miller,  and  the  assuming  of 
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about  nOOO  due  Hovaid,  ttnd  of  back  taxes  of  about  $40,  and  avera  that  in 
Jane,  1B72,  deHeadaiit  institiited  proceedings  of  forcible  entry  and  detainer, 
under  and  bgr  rirtne  of  which  he  recova:«d  possession  of  said  premises. 

On  the  7Ui  of  Janttavy,  1874,  defendant  filed  an  amendment  to  his  answer, 
alleging tibat he  has  fiilly  paid  the daim  of  Howard  and  the  back  taxes.. 

The  oonrt  decreed  that  the  deed  was  intended  as  a  mortgage,  that  the 
amonnt  o^  principal  and  interest  doe  defendant  at  date  of  decree  was 
$1,153.42,  and  that  the  value  of  the  use  of  the  premises  and  the  crops 
thereon  when  taken,  and  of  posts  and  other  property  removed  therefrom, 
amounted  in  all  to  $983.28,  «id  that,  upon  payment  of  $220.14,  plaintiff  be 
put  in  possession.    Defendant  appeals. 

D.  A,  Dodff$  and  Baie8f  AlUm  <t  Couch,  for  appellant. 

Miller  dt  Preston,  for  appellee. 

Day,  J. — I.  We  have  been  veiy  much  and  very  needlessly  embarrassed 
in  our  examination  of  this  case,  because  of  discrepancies  in  dates  in  the 
abstract  and  the  careless  manner  in  other  respects  in  which  it  has  been 
prepared. 

For  instance,  the  amended  petition  alleges  that  the  arrangement  between 
plaintiff  and  defendant  was  made  about  the  11th  day  of  March,  1872,  whilst 
there  is  abundant  proof  that  defendant  insisted  on  being  paid  by  the  Ist  of 
March,  1872,  and  that  as  early  as  February,  1872,  one  Treebum  went  with 
plaintiff  to  defendant  to  arrange  for  payment.  It  is  probable  that  the  fact 
is,  as  alleged  in  the  original  petition,  that  the  arrangement  with  defendant 
was  made  in  1869,  although  much  valuable  time  was  lost  before  this  condu- 
aion  was  reached. 

Further,  the  abstract  contains  no  intimation  what  the  District  Ck>urt 
decreed.  For  this  we  are  dependent  upon  a  statement  made  near  the  dose 
of  appellant's  argument. 

The  testimony  as  to  the  nature  of  the  transaction  between  plaintiff  and 
defendant  is  ^uite  conflicting.  There  Ib  no  absolute  test  to  which  it  can  be 
brought,  ficom  which  we  can  determine,  beyond  possibility  of  tniafitlfp  that 
it  sustains  one  view  of  the  case  rather  than  another.  Yet  from  a  careful 
reading  and  re-reading  of  the  testimony,  we  feel  quite  well  satisfied  that  the 
deedn^ras  intended  as  security  for  money  advanced.  Miller  who  executed  the 
deed  testifies  such  was  the  fact,  plaintiff  so  testifies,  George  Beuhner  so  tes- 
tifies. Plaintiff  remained  in  possession  three  years  after  the  execution  of  the 
deed,  and  has  never  been  called  upon  for  the  payment  of  rent.  Defendant 
stated  to  several  witnesses  that  all  he  wanted  was  his  money,  that  he  did  not 
want  the  land,  that  he  would  deed  back  the  land  where  he  got  it  from,  if 
his  money  was  paid  by  the  first  of  March.  The  three  years  possession  of 
plaintiff  is  entirely  inconsistent  with  the  position  that  the  transaction  was  an 
absolute  sale.  It  is  true  there  is  evidence  that  the  transaction  was  a  sale. 
This  is  in  direct  confiict  with  the  other  testimony,  and  either  it,  or  the  tes- 
tinkmy  of  plaintiff  must  be  xcijected.  We  cannot  harmonize  opposites.  We 
auist  accept  the  conclusion  whidi  iB  most  in  harmony  with  the  conduct  of 
thepaitm. 
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We  do  not  hesitate  in  holding  that  conclusion  to  be,  that  the  deed  miB 
intended  as  a  mortgage  to  secore  defendant  for  advancements  made. 

II.  It  is  claimed  that  plaintiff  is  entitled  to  nothing  for  the  use  of  the 
premises,  because  in  the  proceedings  of  forcible  entiy  and  detainer  rd^rred 
to  it  was  determined  that  defendant  was  entitled  to  the  possession.  We  are 
left  entirely  in  the  dark  as  to  the  issues  made  in  that  case,  the  only  allusion 
to  it  in  the  abstract  being  the  following :  * '  It  is  admitted  that  plaintiff  was 
removed  by  reason  of  an  action  of  forcible  entiy  and  detainer  commenced 
by  defendant  against  plaintiff/*  It  is  certain,  however,  that  nothing  more 
than  the  mere  right  of  possession  could  have  been  determined  in  that  case. 
The  question  of  title  could  not  be  investigated.  The  agfieement  that  th^ 
deed  was  to  operate  as  a  mortgage  could  not  be  inquired  into,  for  that  would 
involve  an  examination  of  a  question  of  title.  All  that  could  have  been 
determined  was  that  defendant  was  entitled  to  possession.  But  the  deter- 
mination that  a  party  is  entitled  to  possession,  does  not  establish  the  fad  thaK 
he  shall  hold  possession  without  making  compensation.  If  defendant  had 
taken  possession  by  the  consent  of  plaintiff,  he  would  still  have  been  required 
to  pay  for  the  use  of  the  land,  if  it  had  afterward  been  determined  that  the 
deed  was  a  mere  mortgage.  The  same  must  be  true  of  a  possession  obtained 
by  legal  process. 

III.  It  is  claimed  that  the  finding  of  the  court  is  not  sustained  by  the 
evidence  as  to  the  value  of  the  crop,  and  the  use  of  the  premises.  The  court 
found  the  value  of  the  crop  to  be  |350.  The  evidence  fully  sustains  this. 
One  witness  puts  it  at  $600,  and  says  he  would  have  given  that. 

One  witness  places  the  rental  value  of  the  land  at  $2.00  an  acre,  another 
at  $4.00  an  acre,  and  the  affidavits  of  six  witnesses  made  the  18th  of  March, 
1872,  place  its  value  at  from  $2.90  to  $8.00,  for  the  coming  crop  of  that  sea- 
son. Defendant  obtained  possession  June  1st,  1872.  The  cause  was  heard 
at  the  January  Term  1874,  but  it  does  not  appear  when  the  decree  was 
entered.    The  court  allowed  for  use  of  the  premises  $533.28. 

We  cannot  say  that  this  .was  too  much  under  the  evidence  submitted.  It 
will  be  seen  that  we  have  no  means  of  determining,  with  certainty,  how  long 
defendant  was  in  possession.  ^ 

Affikmsd. 


Baldwin  v.  Babnbs  bt  al. 

Tax  salb:  conflict  of  byidbnce. 

Appeal  from  Johnson  District  Court. 

TuBSDAT,  Sbptbxbkb  22. 

This  action  was  brought  to  recover  certain  land,  plaintiff's  title  resting 
upon  a  tax  sale  and  a  deed  executed  thereon.  The  defendants,  by  answer, 
denied  the  allegations  of  the  petition,  and  by  cross  bill  set  up,  among  other 
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matters,  that  the  taxes  were  paid  before  sale.  The  cause  was  referred,  and 
the  referee  found  the  facts  for  plaintifP.  The  court  thereon  rendered  judg- 
ment in  accordance  with  the  findings  of  the  referee,  upon  which  defendants 
appeal.  « 

J.  D,  Templin  and  Bodl  <t  Jachsont  for  i^ypeUants. 

8.  M.  Finchy  for  appellee. 

Bbok,  J. — The  decision  of  this  case  turns  upon  the  fiu^  proved,  which 
are  few  and  simple.  One  of  the  defendants  testifies  positively  to  the  pay- 
ment of  the  taxes  before  the  sale,  and  that  he  received  a  tax  receipt  from  the 
proper  officer.  This  receipt  was  mutilated  by  a  child,  and  was  afterward 
lost.  His  evidence  is  corroborated  in  important  particulars  by  another 
witness. 

In  behalf  of  the  plaintiff  the  treasurer  testifies  that*no  record  of  the  pay-^ 
ment  of  the  taxes  is  found  in  the  office,  and  the  usual  *'  stub  *'  is  not  to  be 
found,  from  which,  according  to  the  custom  and  manner  of  doing  business, 
the  receipt  would  have  been  cut.  There  is  no  direct  evidence  denying  the 
payment  of  the  taxes. 

The  evidence  is  not  sufficient  to  overcome  the  positive  corroborated  testi- 
mony of  this  defendant,  who  is  not  impeached,  and  whose  statements  must 
receive  the  consideration  due  a  credible  witness. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  remanded  fbr 
a  judgment  to  accord  with  this  opinion, 

BSVEB8BD« 


LaBSEN  V.  BUBKS. 

CoirvBTANCB.    When  set  aside  on  the  ground  of  accident  and  mistake. 
Appeal  from  Lm  CircuU  (hurt. 
Tuesday,  Sbptbmbbb  22. 

This  is  a  suit  in  equity,  to  set  aside  and  cancel  certain  conveyances  of  real 
property,  on  grounds  of  fraud,  accident  and  mistake. 

llie  court  rendered  a  decree  for  the  plaintiff,  from  v^iich  defendant 
appeals. 

Sprague  dt  Oibbonnt  for  appellant. 

OiUmare  dt  Anderson,  for  appellee. 

Mnj-iBR,  Ch.  J.— It  is  alleged  in  the  petition  that  on  or  about  the  29th 
day  of  October,  1870,  the  defendant  sold  and  conveyed  by  warranty  deed  to 
one  Eli  Bam8ey>  five  lots  in  GbUie  addition  to  the  dty  of  Keokuk,  Iowa, 
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which  lots  were  at  tha6  time  represented  bj  defendant  to  be  upon  the  top  of 
a  hill  or  ridge,  and  were  so  pointed  out  and  shown  by  him  to  said  Ramsey, 
*'  which  lots  so  pointed  out  and  shown  were  nice  lots,  high,  nearly  level,  and 
overlooked  the  city  of  Keokuk,  and  were  of  the  value  of  five  hundred  dol- 
lars;'" that  at  the  time  of  the  sale  and  conveyance  of  the  lots,  Ramsey  exe- 
cuted  his  promissory  npte  to  the  deHendant  for  five  hundred  dollars,  and  a 
mortgage  to  secure  the  same  upon  the  lots  so  conveyed  by  defendant  to 
Ramsey;  that  afterwards,  on  the  5th  day  of  August,  1871,  Ramsey  sold  and 
conveyed  said  lots  to  one  S.  H.  Johnson,  the  said  Johnson  taking  the  title 
thereto  subject  to,  and  agreeing  to  pay  the  five  hundred  dollars  secured  by, 
the  Ramsey  mortgage;  that  at  the  time  of  such  sale  tp  Johnson,  Ramsey 
and  defendant  pointed  out  tha^  lots,  as  was  done  by  the  ddEi^dant  at  the 
time  of  the  sale  thereof  to  Ramsey,  as  being  on  the  top  of  the  hill,  over* 
looking  the  city  of  Eei^uk;  that  on  the  Ist  day  of  November,  1871,  Johnson 
X>aid  to  the  defendant  the  full  amount  of  the  five  hundred  doUar  mortgage; 
that  on  said  last  naindd  day  the  plaintiff  loaned  to  Johnscm  five  hundred 
dollars  and  took  a  mortgage  upon  the  said  lots,  Johnson  at  the  time  sap* 
posing  and  representing  the  lots  to  lay  as  they  had  been  represented  and 
pointed  out  to  him  by  Ramsey  and  the  defendant,  and  the  plaintiif  on  the 
strength  of  such  representation  advanced  and  loaned  the  said  five  hundred 
dollars,  accepting  as  secnrity  thonefor  a  mortgage  on  said  lots.  It  is  further 
,  alleged  that  in  pointing  out  the  lots  and  representing  their  location,  the 
defendant  was  either  mistal^^i  or  was  guiUy  of  a  fraud,  for  tiie  lots  actually 
conveyed  are  not  the  lots  pointed  out  and  shown  by  Burke,  but  other  and 
different  lots,  and  are  rough,  uneven,  broken,  lay  in  a  hoUow,  and  are  not 
worth  forty  dollars  each.  It  is  further  alleged  that  Johnson  has  sold  and 
assigned  his  interest  and  cause  of  action  to  the  plaintiff,  who  tenders  to  the 
defendant  a  conveyance  back  of  the  lots  properly  executed,  and  offers  to 
satisfy  the  mortgage  thereon,  and  asks  for  a  decree  against  the  defendant 
for  the  amount  of  such  mortgage  with  interest,  and  for  general  relief. 

The  court  found  and  adjudged  that  the  conveyance  from  the  defendant 
Burke  to  Ramsey  of  the  lots  described,  **  be  set  aside  and  held  for  naught, 
as  the  resoit  of  accident  and  mistake,''  etc.  The  court  also  rendered  a 
judgment  for  plaintiff  as  prayed,  for  the  sum  of  $563.66  and  costs. 

The  only  objection  .  mrged  by  eoniuel  for  appellant,  to  the  decree  of  the 
court  below,  is  that  the  allegations  of  the  petition  axe  not  established  by  the 
evidence.  After  a  careful  reading  and  re-reading  of  the  evidence,  we  are 
brought  to  the  same  conclusions  reached  by  the  court  below,  and  that  its 
judgment  must  be 

AVFIBMKD. 
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Wilson  v.  Kibbt. 

Contract.    Evidence  not  sufficient  to  establish. 

Appeal  from  Allamakee  District  Court, 

Thxtbsdat,  Skptembbr  24. 

Action  in  equity.  Petition  dismissed.  Plaintiff  appeals.  The  iact8> 
appear  in  the  opinion. 

S.  H,  Kinne  and  John  T,  Clark,  for  appellant. 

Noble,  Hatch  dt  Frese  and  John  T.  Stoneman,  for  appellee. 

Day,  J. — In  November,  1868,  plaintiff  procured  a  divorce  from  defendant 
on  the  ground  of  cruelty.  Before  the  divorce  was  granted,  and  in  contem^ 
plation  thereof,  defendant  agreed  to  pay  plaintiff  $1,250.00  in  money  and 
notes,  to  give  her  a  trunk  and  a  cow,  and  to  allow  her  to  purchase  on  his 
credit  a  small  bill  of  goods  at  a  store.  Plaintiff  made  no  claim  for  alimony^ 
in  her  petition  for  divorce. 

She  now  claims  that  the  sums  above  mentioned  were  agreed  to  be  paid 
her  in  consideration  of  her  agreement  to  keep  certain  things  secret,  and 
that  defendant  agreed,  in  addition  thereto^  to  give  her  one-third  part  of  all 
his  property,  both  real  and  personal,  if  she  would  make  no  claim  for 
alimony  in  the  petition  for  divorce.  She  alleges  that  he  has  violated  this 
agreement,  and  asks  that  one-third  part  of  the  property  of  defendant,  or  its 
equivalent  in  money,  be  decreed  to  her  as  her  sole  and  absolute  property. 

The  defendant  alleges  that  it  was  agreed  that  the  sum  of  $1,250  should 
be  paid  in  full  satisfaction  of  all  claims  which  plaintiff  had  for  alimony, 
and  he  claims  that  he  never  agreed  to  pay  any  other  sum. 

The  evidence  is  voluminous  and  very  conflicting.  From  a  careful  exami- 
nation of  it,  we  feel  satisfied  that  plaintiff  has  failed  to  establish  her  claim. 
The  advantages  of  a  review  of  all  the  testimony  would  not  compensate  for 
the  space  the  opinion  would  occupy  in  the  Reports.  The  case  involves 
nothing  but  the  determination  of  a  single  fact,  did  defendant  make  the 
agreement  alleged? 

The  plaintiff 's  own  testimony  is  contradictory,  and  her  claim  is  inconsist- 
ent with  her  declarations  and  conduct.  It  is  true,  we  cannot  harmonize  all 
the  testimony  with  the  claim  of  defendant,  but  we  cannot  so  nearly  approach 
that  result  with  the  claim  of  plaintiff. 

We  are  satisfied  that  the  decision  of  the  court  below  is  sustained  by  the 
weight  of  the  evidence. 

Affibmbd. 

Vol.  XXXIX. — 46 
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The  State  of  Iowa  ex  bbl.  v.  The  Waterloo  Savings  Bank. 

Certiorari.    Proceeding  saperseded  by  proceedings  in  bankmptcy. 

Certiorari  to  the  District  Court  of  Blachhatch, 

Friday,  September  25. 

This  is  a  proceeding  in  certiorari.    The  facts  are  sufficiently  stated  in  the 
opinion. 

Boies ^  Allen  dt  Couch^  for  petitioner. 

M.  E.  Cutts,  Attorney-Oenerah  for  the  State. 

Cole,  J. — On  December  18,  1873.  a  proceeding  was  commenced  under 
Code,  Sees.  1570-6,  to  wind  up  the  affairs  of  the  Waterloo  Savings  Bank. 
Upon  presenting  the  petition  to  the  District  Judge  of  that  district,  he  made 
an  order  appointing  a  receiver,  and  that  all  persons  having  the  property  of 
the  bank  should  deliver  the  same  to  such  receiver.  L.  Hurlburt  had  before 
that  time  been  made  assignee  of  the  bank,  apd  had  possession  of  most  of 
its  property.  He,  claiming  a  right  thereto,  refused  to  deliver  the  property 
•  to  the  receiver,  and  was  adjudged  by  the  District  Court  guilty  of  contempt 
therefor,  and  ordered  imprisoned  until  he  complied  with  the  order.  On 
application  to  the  Circuit  Judge  for  that  district,  he  obtained  a  writ  of  habeas 
corpus;  obedience  to  it  was  refused,  but  afterwards  Hurlburt  was  out  of  the 
custody  of  the  officer,  and  a  time  was  fixed  for  hearing  of  the  habeas  corpus. 
Pending  this  state  of  affairs,  application  was  made  to  a  judge  of  this  court 
for  a  certiorari  of  the  proceedings  for  contempt,  and  the  writ  was  issued. 
Pending  this  proceeding,  as  we  are  advised  by  the  respective  counsel,  bank- 
ruptcy proceedings  were  instituted  in  the  United  States  District  Court,  for 
the  District  of  Iowa,  whereby  the  proceedings,  both  by  receiver  and  by  assign- 
ment in  the  state  courts,  have  been  wholly  superseded,  and  the  habeas  cor- 
pus proceedings  ended,  with  Hurlburt  enjoying  unrestrained  freedom. 
Nothing  practical  is,  therefore,  left  for  us  to  determine.  Our  time  is  too 
much  occupied  with  real  questions,  to  justify  us  in  considering  amateur  ones. 
The  certiorari  proceedings  are,  without  pr^'udice  to  applicant, 

DisiciasED. 


MOOBBMAN  V.  MOOBEMAN  ET  AL. 
JlTBISblCTIOK:      CHANGE  OF  YENUB:     ORDER  WITHOUT  PREJUDICE. 

Appeal  from  Keokuk  District  Court. 

Friday,  September  25. 

This  is  a  habeas  corpus  proceeding.    The  plaintiff  filed  a  motion  for  a 
change  of  venue.     Pending  this  application,  the  court,  upon  motion  of 
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defendant,  dismissed  the  cause  for  want  of  jorisdiotion,  and  ordered.  t}ie 
child,  whose  custody  was  involved  in  the  proceeding,  to  be  restored  to 
defendant.    The  plaintiff  appeals. 

Fonda  dt  DonnaU  and  Fairall,  Boal  dt  Jackson,  for  appellant. 

No  appearance  for  appellee. 

Bbok,  J.— The  record  &ils  to  show  error  in  the  proceedings  l4)pealed  from. 

I.  It  is  not  shown  that  the  court's  decision  to  the  effect  that  jurisdiction 
was  wanting,  is  not  correct.  The  abstract  presents  no  matters  or  facts  upon 
which  we  can  base  an  opinion  on  the  point.  We  must  presume  in  fayor  of 
the  correctness  of  the  court's  decision. 

II.  It  is  not  shown  that  the  application  for  a  change  of  venue  was  made 
in  time.  Nor  would  it  be  proper  for  the  court  to  change  the  venue  of  the  case 
if  jurisdiction  was  wanting,  and  this  we  are  to  presume  was  the  case  as  the 
court  so  decided,  and  nothing  appears  to  imx>each  the  correctness  of  that 
decision. 

III.  If  the  defendant  had  been  deprived  of  the  custody  of  the  child,  by 
order  of  the  court,  ];>ending  the  proceedings,  which  were  witibout  jurisdiction, 
it  was  the  court's  duty  to  correct  the  error.  If  it  had  not  been  done  and  the 
child  was  still  in  the  custody  of  defendant,  the  order  directing  it  to  be  given 
to  defendant  wrought  no  prejudice  to  plaintiff;  it  gave  defendants  no  right 
they  before  did  not  possess. 

The  abstract  &ils  to  show  error  in  the  proceedings. 

Affibmbd. 
Ck>LBy  J.,  dissenting. 


Hawee  et  al.  v.  Maitning. 

Aobnot:  tbust.    Facts  considered  which  were  held  sufficient  to  establish 
an  agency  or  trust. 

Appeal  from  Van  Buren  District  Court. 

Pbidat,  Ootobbb  23. 

This  is  an  action  in  equity  to  establish  a  trust  as  against  the  defendant, 
and  in  favor  of  plaintiffs,  and  to  enforce  its  performance.  The  facts  are 
numerous,  extended,  and  somewhat  complicated.  So  far  as  necessary  to 
the  understanding  of  the  real  question  at  issue,  they  will  be  found  stated  in 
the  opinion.  The  District  Court  established  the  trust,  and  rendered  judg- 
ment in  favor  of  plaintiffs,  enforcing  it,  for  twelve  hundred  dollars.  Defend- 
ant appeals. 
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J,  C.  Knapp,  for  appellant. 
Trimble  <t  Baldwin,  for  appellees. 

CoLB«  J.— In  January,  1859,  Robert  Hawke  delivered  to  defendant  fire 
several  notes  held  by  him  on  several  persons,  to  be  collected  by  defendant 
and  held  as  collateral  security  for  the  payment  of  two  notes  upon  other  per- 
sons, which  two  notes  the  said  Hawke  had  sold  to  defendant.  Afterwards, 
and  in  Augfust,  1859,  the  said  Robert  Hawke  died,  and  the  plaintiffs  have 
become  entitled  to  his  estate,  as  his  personal  representatives  and  devisees. 
In  February,  1861,  defendants  put  into  the  hands  of  Trimble  &  Baldwin, 
attorneys,  for  collection,  one  of  said  notes  so  left  as  collateral.  In  July, 
1861,  Baldwin  was,  by  the  then  representatives  of  said  Hawke,  and  by  a 
power  of  attorney,  in  writing,  made  their  general  agent  and  attorney,  for  ihe 
transaction  of  all  business  connected  with  the  estate.  In  March,  1862, 
judgment  was  recovered  upon  the  note  so  sued,  and  on  June  30,  1862,  prop- 
erty was  sold  on  execution  thereunder  for  $1,059.85.  Defendant  retained 
the  amount  due  him  from  said  estate,  and  also  the  further  sum  of  $100,  as 
collateral  for  one  note  then  yet  uncollected,  and  on  the  same  day  of  the  sale 
paid  over  the  balance  to  Baldwin,  $660.20,  as  the  agent  and  attorn^  for 
said  representatives.  The  note  on  which  the  ^100  was  reserved  as  collateral 
was  afterwards  paid. 

Prior  to  this,  and  in  July,  1860,  defendant  had  placed  in  the  hands  of 
Baldwin  three  of  the  other  notes,  called  the  Taylor  &  Widner  notes,  so  left 
with  him  as  collateral  and  for  collection.  Baldwin  had  obtained  judgment 
thereon,  March  5,  1862,  for  $487.50,  in  the  name  of  Manning,  this  defend- 
ant. In  December,  1863,  Baldwin  having  issued  execution  on  that  jiidg- 
ment,  property  was  sold  under  it,  to- wit:  a  house  and  lot  in  Birmingham, 
and  this  defendant  became  the  purchaser  at  such  execution  sale,  at  the  bid 
and  price  of  one  hundred  dollars,  of  which  sum  he  only  paid  $34.15,  that 
being  the  amount  of  the  costs  in  the  case.  The  title  to  the  house  and  lot 
was  in  controversy,  and  a  suit  was  brought  by  Baldwin,  as  attorney  for 
Manning,  against  the  adverse  claimants  to  quiet  the  title  in  Manning.  This 
action  was  prosecuted  for  two  years  or  more  when  Manning  compromised  it, 
receiving  $800  for  his  interest  in  the  house  and  lot. 

It  is  to' establish  a  trust  in  Manning  for  plaintiffs,  respecting  this  property 
that  this  action  is  brought;  and  to  compel  him  to  pay  over  to  plaintiff  the 
amount  received  on  the  compromise.  If  there  were  no  other  facts  in  the 
case  than  that  Manning  received  the  several  notes  *'  to  collect  and  to  hold 
as  collateral  for  the  payment  *'  of  debts  due  him,  and,  having  paid  himself 
out  of  the  collaterals,  he  then  proceeded  to  collect  the  balance  of  the  coUat- 
,erals  in  his  own  name  and  right,  we  might  have  no  difficulty  in  holding  him 
certainly  for  the  amount  of  such  excess  of , collaterals,  and  possibly  as  trustee 
for  all  he  had  realized  out  of  them.  But  here  the  attorney,  Baldwin,  with 
whom  he  placed  said  collaterals  for  collection,  became  the  general  agent  and 
attorney  for  those  entitled  to  the  reversion  or  residue  of  the  collaterals;  and 
after  the  defendant  was  fully  paid,  said  Baldwin  continued  to  manage  the 
proceedings  connected  with  the  collaterals,  without  interference  from  Man- 


Digitized  byVjOOQlC 


APPENDIX.  TO0 

mng,  as  he  had  a  right  to  do.  The  action  on  the  oollateraLi  had  been  prop- 
erly brought  in  Manning's  name,  but  after  he  was  paid,  he  had  no  right  to 
control  it,  and  did  not.  We  find  as  a  iact  that  Baldwin  was  the  agent  and 
attorney  for  the  plaintiffs,  or  those  entitled  to  the  residue  of  the  collaterals, 
and  that  he  did  control  the  proceedings  on  them,  as  such.  The  mere  fact 
that  Manning  was  nominal  plainUff,^  would  not  make  him  a  trustee.  Bald- 
win was  living  neighbor  to  defendant,  and  never  demanded  or  received 
fees  from  him,  or  consulted  him  about  them,  after  Manning's  claims  were 
paid. 

As  to  the  Strong  note,  it  was  never  collected.  As  to  the  Henderson  note, 
Manning  testifies  that  it  was  returned,  and  there  is  no  evidence  contradict- 
ing him.  The  Boon  note  was  fully  settled  for,  and  the  balance  due  plain- 
tiffis  paid  over  to  their  agent  and  attorney  in  fact,  Baldwin.  As  to  the  Taylor 
&  Widner  notes,  they  or  the  judgment  upon  them  became  plaintiffs*  as  soon 
as  Manning's  claims  were  satisfied,  and  their  agent  and  attorney  was  in 
possession  of  them.  Manning  was  not  in  possession;  he  held  simply  the 
naked  legal  title,  while  plaintiffs  held  the  equitable  right  and  title,  and 
their  agent  the  actual  possession  and  control. 

Manning  is  properly  chargeable  with  one  hundred  dollars  retained  as  col- 
lateral out  of  tiie  proceeds  of  the  Boon  note,  and  interest  thereon  from  June 
30, 1862;  and  also  with  sixty-five  dollars  and  ninety-five  cents,  balance  of 
bid  at  the  sale,  and  interest  thereon  from  December  30, 1863.  Plaintiffis 
may  have  a  judgment  therefor  in  this  court,  or  the  cause  will  be  remanded 
for  that  purpose,  and  the  judgment  of  the  District  Court  will  be 

Bbybrsed. 

ON    BEHEABIlfrO. 

Beck,  J. — ^A  petition  for  re-hearing  was  filed  by  the  appellee,  and  subse- 
quently upon  an  order  of  this  court,  a  reply  thereto  was  submitted  by  the 
other  party.  Upon  this  re-argument  the  cause  has  again  been  considered. 
We  have  given  the  abstract  and  original  arguments,  as  well  as  the  argu- 
ments upon  the  re-hearing,  careful  and  patient  study  upon  this  new  submis- 
sion, and  are  constrained  to  adhere  to  the  conclusions  reached  in  our  former 
opinion.  The  case  really  demands  no  farther  discussion.  There  ia  no  dis- 
pute as  to  the  law,  and  but  little  as  to  the  facts.  The  difference  between 
counsel  results  from  diverse  conclusions  drawn  from  the  facts  proved.  The 
evidence  irresistibly  drives  us  to  the  conclusion  that,  at  the  time  of  the  issu- 
ing of  the  execution  upon  the  Taylor  &  Widner  judgment,  and  of  the  sale 
of  the  property  and  its  purchase  by  defendant,  he  had  no  control  of  the 
proceedings,  and  was  not  chargeable  as  an  agent  or  trustee  of  Hawke.  Bald- 
win was  such  agent  at  that  time,  and,  if  defendant  had  ever  been  charged 
with  trust  duties,  he  had  been  relieved  by  this  more  recently  appointed 
agent.  This  being  the  case,  defendant  was  at  liberty  to  purchase  and  hold 
the  property  without  any  liability  to  plaintiff  on  account  of  relations  of  con- 
fidence or  trust  existing  between  them.  This  conclusion  is  the  key  of  the 
case,  and  other  or  collateral  points  need  not  be  considered.  We  reach  it 
through  the  direct  testimony,  as  well  as  the  circumstances  developed  in  the 
evidence.    We  deem  it  unnecessaiy  to  enter  upon  a  discussion  of  the  evi- 
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denoe.  The  re-argoment  has  developed  no  new  yiews  ap<m  the  facts,  or 
argumentB  that  have  not  been  before  oonsidared.  We  adhere  to  the  condu- 
aionB  announoed  in  our  first  q^union. 

RSYEBSSD. 


CASES  NOT  REPORTED. 


The  case  of  Cronkleton  et  au  v.  The  Central  R.  R.  op  Iowa  et 
Ah,,  is  the  same  in  its  facts  as  BrUUm  et  al.  v.  The  Central  E.  R.  oflowc^  p. 
390,  ante,  and  follows  the  decision  in  that  case. 

Kbaubb  y.  The  Merchants  Despatch  Transportation  Co.,  follows 
Beiderbeeke  <t  Miller  against  the  same  defendant,  p.  500,  ante. 

Scarf  y.  Patterson  et  al.,  differs  fh>m  Hunger v,  BetrloWf  p.  539,  oftle, 
only  in  the  location  of  the  property  inyolved;  in  principle  and  result  it  is  the 
same. 

Kendall  y.  The  Iowa  Hobcestead  Co.  inYolYes  the  same  questions 
as,  and  folbws  the  dedsion  in,  Blackshire  v.  The  Iowa  Homestead  Co,,  p, 
624,  ante. 
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ACCORD  AND  SATISFACTION. 

1.  New  0ON6IDBRATION..  At  common  law,  an  accord  without  satisf^idion 

was  no  bar  to  a  suit  on  the  oricfinal  obligation.    If,  however,  the  accord 
be  founded  upon  a  new  consideration,  and  accepted  as  satisfaction,  the 
remedy  upon  the  old  contract  is  taken  away.    {Hall  v.  Smith  et  al., 
.      15  Iowa,  534.)    Merry  v.  Alien.  22b, 

2.  Coktbact:  remedy.    Where  the  parties  to  the  ori^cinal  contract  entered 

into  a  new  agreement,  based  upon  a  new  consideration,  which  was 
accepted  as  a  substitute  for  the  ibrmer  obligation,  the  right  of  action 
under  such  original  oontract  is  lost,  and  the  remedy  must  be  sought 
under  the  new  agreement.    Id, 

3. :  PERFORMANCE.    Full  and  complete  performance  need  not  be 

shown  to  establish  the  validity  of  the  new  agreement;  it  is  only  neces- 
sary to  make  it  fippear  that  it  was  entered  into,  and  mutually  accepted 
by  the  parties,    id, 

ACCOUNT. 

1.  Payment  :  order  of  time.    Payment  on  account  is  to  be  applied  accord- 
ing to  priority  of  time.    Allen  v.  Brown,  330. 


ACTION. 

Taxation:  practice.  An  action  at  law  may  be  maintained  for  the 
recoveiy  of  taxes,  although  the  legislature  has  provided  a  special  remedy 
therefor.  Per  Beck.  J.,  Day,  J.,  concurring.  The  City  of  Dubuque 
ff.  The  III,  Cen,  R.  Co.,  56. 

1.  Where  the  law  provides  a  special  remedy,  to  the  exclusion  of  all 
others,  a  different  one  pursued  to  judgment  cannot  be  first  objected 
to  in  the  Supreme  Court. 

2.  The  intention  of  the  legislature  to  take  away  the  right  of  action 
at  law.  when  a  new  remedy  is  provided,  must  be  shown  otherwise 
than  1^  the  existence  of  the  new  remedy. 

3.  The  rights  of  the  parties  may  be  adjusted  without  interfering 
with  the  property  of  defendant,  and  without  the  hazard  of  loss  by 
tax  sales. 

Taxation.  An  action  at  law  cannot  be  maintained  to  recover  a  tax  fw 
tiie  collection  of  which  the  revenue  law  has  made  ample  provisions. 
Per  Cole,  J.,  dissenting.    Id. 
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8.  Bond:  ybkub.  An  action  on  a  bond,  conditioned  for  the  pajrment  of  a 
penalty  if  the  principal  shall  fail  to  erect  a  school  house  according  to 
the  terms  of  a  written  contract,  is  a  personal  action,  which  must  be 
brought  in  the  county  wherein  some  of  the  defendants  reside.  The  Ind. 
8ch,  Dist.  ^  Mason  City  v.  Reichard  et  al.,  168. 

4. :  CHANOB  OP  YENUB.    If  such  Hu  actiou  were  instituted  in  the 

county  wherein  the  school  hquse  was  to  be  erected,  but  where  none  of 
the  defendants  resided,  they  would  be  entitied  to  a  change  of  venue, 
under  Sec.  2589  of  the  Code.    Id. 

6.  :  Effect  of  ghanoe  in  contract.  Upon  a  change  in  the  con- 
ditions of  the  contract  between  the  school  district  and  the  contractor,  a 
consent  thereto  by  his  sureties  would  not  increase  their  obli^itions 
or  connect  them  as  parties  with  their  principal  in  the  amended  con- 
tract.   Id, 

6.  Intoxicating  liquors:  new  trial.    AnactionunderSec.  1571  of  tiie 

Revision,  to  recover  the  price  paid  for  intoxicating  liquors  sold  in  vio* 
lation  of  the  statute,  is  a  civil  action,  and  not  quasi  cnmint^  in  charac- 
ter, and  admits  of  a  motion  for  a  new  trial  on  the  ground  that  the  ver- 
dict is  contrwy  to  the  evidence.     Woodward  v.  Squires  <0  Co,,  435. 

7.  To  quiet  title:  party.    A  county  which,  by  its  Board  of  Supervisors 

agreed  to  convey  all  the  swamp  lands  it  was  then  or  might  afterwards 
become  entitled  to,  and  actually  conveyed  the  same,  cannot  afterwards 
maintain  an  action  to  quiet  the  titie  in  itself.  Adams  Co.  v.  The  B. 
ft  M.  R.  Co,,  507. 

8.  Right  op:  deed.    A  deed  by  a  county  conveying  certain  swamp  lands, 

contained  a  covenant  to  convey  to  the  same  grantee  at  any  time  oy  sim- 
iku:  deed,  at  the  request  of  the  grantee,  all  tne  other  lands  in  the  county 
that  might  be  duly  selected  as  swamp  lands:  Held,  that  with  reference 
to  grantor's  right  of  action  to  quiet  titie,  there  was  no  distinction 
between  tiie  huids  described  in  tne  deed  and  others  aft^ward  duly 
sheeted  as  swamp  lands.    Id, 

See  Parties,  1. 

►  :  Practice,  14. 

ADMINISTRATOR. 

1.  Practice  :    jurisdiction.    In  an  action  in  the  District  Court  where  the 

petition  showed  that  the  daim  was  for  a  mere  money  demand  against 
an  administn^or ;  that  no  lien  was  sought  to  be  enforced  therefor;  and 
there  was  no  evidence  ofTered  that  the  Circuit  Court  had  given  its  per- 
mission that  such  action  might  be  instituted,  it  is  not  error  for  the  court 
to  exclude  the  claim  from  the  jury.    Crane  v.  Malony  et  a^,  39. 

2.  Delay  in  piling  claim:'   equitable  relief.    Where  an  administra- 

tor had  written  to  a  creditor,  resident  in  a  distant  state,  that  in  filing 
his  claim  against  the  estate  he  had  complied  with  the  requirements  dt 
the  statute,  and  had  subsequently  written  to  the  executor  of  the  credi- 
tor, conveying  by  implication  the  assurance  that  the  claim  would  be 
paid,  whereupon  the  executor  failed  to  prove  up  until  eighteen  months 
nad  expired  from  the  time  of  ^minting  administration:  Held,  that  the 
circumstances  entitied  the  plaintiff  to  equitable  relief,  and  that  the  bar 
of  the  statute  should  be  removed.    Balaunn  v,  Dougherty,  50. 

3.  Salb:    fraud.    A  statement  of  the  facts  which  were  held  insufScient 

to  set  aside  an  administrator's  sale  on  the  ground  of  fraud.  Read  et  at. 
V.  Howe  et  aL,  553.  .    '  . 
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4.  Disohabobof:    bubdbn.of  pboof.    An  administrator  who  has  been 

discharged  by  a  court  of  competent  jonsdiction  is  presumed  to  have 
receiyea  only  proper  credits  upon  his  account  with  the  estate,  and  the 
burden  of  proof  is  upon  the  party  asserting  the  contrary.    Id, 

5.  Sale  of  real  estate:    jurisdiction.    Notwithstanding  the  petition 

of  an  administrator  for  the  sale  of  real  estate  is  in  some  material 
respects  defective*  the  fact  does  not  authorize  the  sale  to  be  set  aside  on 
the  ground  that  the  court  did  not,  by  such  petition,  acquire  jurisdiction* 
Id, 

6. :  HOTiCB  TO  HEIRS.  Under  Sec.  2376  of  the  Revision,  the  publi- 
cation of  a  notice  of  sale  by  an  administrator  for  two  weeks  in  a  weekly 
newspaper,  as  ordered  by  we  court,  was  held  to  be  sufficient. 

7.  AppomTMENT  of:    special  adhinistrator.    That  one  was  appointed 

administrator  before  expiration  of  the  time  limited  for  the  application 
of  those  nearer  in  relationship,  but  was  continued  in  the  management 
and  settlement  of  the  estate,  does  not  constitute  him  a  special  aominis- 
irator.  and  a  sale  of  real  estate  by  him  cannot  therefore  be  disturbed  for 
want  of  jurisdiction.    Id. 

8.  Sale  by:    purchase  of  property  by  the  admtkistrator.    Where 

property,  sold  at  an  administrator's  sale,  was  purchased  by  his  attorney 
and  his  brother,  and  he  afterwards  sold  the  same  and  derived  benefit 
from  the  profits  of  the  transaction,  equity  will  set  aside  the  sale  if  the 
property  remains  in  the  hands  of  the  original  purchasers.    Id, 

9. :    :    innocent  purchasers.    If  the  property  has  passed 

into  the  hands  of  a  bona  fide  purchaser  for  value,  the  sale  will  be  sus- 
tained, and  the  administrator  charged  with  the  whole  sum  which  should 
have  been  realized  therefrom.    Id, 

10.  When  claims  against  to  be  filed.  Section  2405,  of  the  Revision, 
applies  only  to  claims  existing  at  the  time  of  the  decedent's  death,  and 
not  to  debts  subsequently  incurred  by  the  estate.  Savery  v,  Sypher, 
675. 

11.  When  indebted  to  the.  estate.  When  one  indebted  to  an  estate 
is  appointed  administrator,  the  amount  of  his  indebtedness  becomes 
assets  of  the  estate  in  his  hands,  and  goes  to  its  use.    Id. 

See  Dower,  4.  • 

Evidence,  12. 


AD  QUOD  DAMNUM. 

Measure  of  dahaous.  The  rule  is,  in  the  assessment  of  damages  for 
right  of  way,  that  the  owner  is  entitled  only  to  what  will  compens^.  him 
for  its  appropriation,  and  this  may  be  a  sum  greater  or  less  than  its  actual 
value,    (har  et  al,  v.  The  C,  C.  <it  D.  R,  Co,,  23. 


ADVERSE   POSSESSION. 
See  Statute  of  LnoTATiONBy  8,  4,  5. 

ALIEN. 
See  Criminal  Law,  12. 
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AMENDMENT. 

See  Plkading,  4. 

Practice,  9. 

APPEAL. 

1.  Affirhancb  of  judgment.    Under  a  rule  of  court  which  preacribed 

that,  in  all  appeals  from  inferior  tribunals,  if  the  appellant  fisuled  to 
pay  the  filing  tee  and  docket  the  cause  before  noon  of  toe  second  day  of 
the  term,  the  judmnent  of  the  court  would  be  alErmed  upon  payment 
and  docketing  by  the  appellee,  the  court  properly  refused  to  set  aside 
an  affirmance  which  might  have  been  preyentd  by  the  exercise  of  rea- 
iBonable  diligence  and  care.    Heald  v.  Houses  198. 

2.  When  to  be  taken:  highway.    An  appeal  cannot  be  taken  from  an 

order  of  the  county  auditor  in  relation  to  the  establishment  or  yacation 
of  a  county  road.    Newell  v,  Perkins,  244. 

3.  Certificate  of  judge.    The  Supreme  Court  does  not  acquire  jurisdic- 

tion  of  a  cause  whose  amount  in  controversy  is  less  than  $100.  by  the 
certificate  of  the  trial  judge  made  more  than  two  months  after  the 
judgment  was  rendered,  and  after  the  adjournment  of  the  term.  Nicely 
V.  Sogers  et  al„  441. 

4.  Not  barred  by  compulsory  payment  of  judgment.    The  pa3rment 

of  a  judgment,  after  levy  of  execution,  and  shortly  before  the  time 
fixed  for  sale,  is  not  such  a  voluntary  payment  as  will  deprive  the  judg- 
ment defendant  of  the  right  of  appeal.    Grim  v,  SempU^  570. 

5.  Jurisdiction.    When  the  certificate  of  the  trial  jud^  provided  for  by 

Sec.  8173  of  the  Code  should  be  made,  to  confer  jurisdiction  upon  tM 
Supreme  Court.  Herahfield  dt  MitcheU  v.  The  First  NaHomU  Bank, 
etc.,  699. 

See  Costs  1. 

Practiob,  10. 

Practice  in  the  Suprbhb  Court,  1. 

APPRAISEMENT. 

1.  Appraisers  must  be  disinterested  parties.  A  lease  for  a  term  of 
fifteen  years  stipulated  that,  after  the  expiration  of  five  years,  for  the 
purpose  of  determining  the  rent  for  the  next  five  years  the  parties 
should  **  each  select  an  individual,  and  the  two  so  selected  shall  choose 
a  third,  and  the  three  shall  proceed  to  value  and  appraise,**  etc.,  and 
tiiat  the  rent  should  be  eight  per  cent,  upon  the  valuation:  Held,  that 
the  lease  contemplated  the  selection  of  impartial  ijersons  as  appraisers, 
and  that  an  award- made  where  one  of  the  a{)prai8er8  was  the  brother 
and  business  agent  of  the  party  choosing  him,  should  be  set  aside. 
Pool  V,  Hennessy  et  a/.,  192. 

ASSIGNMENT. 

1.  Liability  OF  assignor:  CONSIDERATION.  When  the  assignor  of  negotia- 
ble paper,  either  by  delivery  or  indorsement  without  recourse,  knows  it 
to  be  of  no  value,  and  the  assignee  receives  it  in  ignorance  of  such  fact, 
paymg  for  it  a  valuable  consideration,  he  may  recover  from  the  assignor 
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tbe  o(Mifflderaiion  paid  or  its  reasonable  eguiyalent.    Following  Wat8<m 
V.  Cheshire,  18  Iowa,  202.  Dayton  v.  TiMeon,  404. 

See  Mortgage,  5. 

School  Distbict,  7* 


ATTACHMENT. 
See  JuBisDiCTiON,  4. 


ATTOENET. 
See  Fbaud,  5. 

SUBBTT.  4. 

BAILMENT. 

1.  Lbtting  fob  hibb:  contbagt.    In  the  absence  of  an  agreement  to  tiie 

contrary,  the  law  implies  a  contract  topay  a  reasonable  sum  for  the  use 
of  a  thmg  loaned.    Cullen  v.  Lard,  802.- 

2.  DiSBEGABD  OF  iNSTBUCTiONS.    A  disregard  of  instructions  as  to  the 

manner  of  use  of  the  thing  loaned  wiU  only  render  liable  a  bailee  for 
hire,  when  the  lo3s  was  occasioned  thereby.  In  the  case  of  a  comma* 
datum,  it  renders  the  bailee  liable  absolutely.    Id, 

See  CoNYBBsioN,  3. 

BONDS. 

1.  PowBR  OF  counTY  TO  ISSUE.  The  act  of  the  legislature  (Chap.  87,  Laws 
of  1872,)  confers  uj)on  any  county  or  other  municipal  corporation, 
against  which  a  judgment  has  been  rendered,  irrespectiye  of  Uie 
population  of  such  county  or  municipal  corporation,  or  the  character 
of  the  indebtedness  upon  which  the  judgment  is  based,  the  power  to 
issue  bonds  in  payment  thereof,  if  the  judgment  creditor  shall  so  elect, 
and  the  parties  agree  as  to  the  character  of  the  evidences  of  indebted- 
The  Iowa  Railroad  Land  Co.  v.  Carroll  Co,  et  al,,  151. 

See  Taxes,  1". 


CASES  IN  IOWA  REPORTS  CITED  AND  FOLLOWED. 
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Oo,  46, 

Andenon  y.  Simpeon,  31,  899.  Landloxd 
•zid  tenant.    Harknett  «.  Burton^  104. 

Ajlesworth  y.  O.,  B.  I.  ft  P.  B.  Oo.,  80,  459. 
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B,  Co,,  228. 

Andre  y.  The  State,  6,  889.  Seduction. 
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V.  McFadden,  874. 
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6an,88e. 


Digitized  byVjOOQlC 


71« 


INDEX. 


Burton  T.  fiOntnger,  18,    848.     Tax  tale. 

Tallman  v.  Cooke  et  aL,  40i. 
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Cummings  v.  Long,  16,  41.     Judicial  sale. 
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CERTIORARI. 

1.  Proceeding  sapereeded  by  proceedings  in  bankruptcy.    The  Stafe^  etc.,  v* 
Waterloo  Savings  Bank,  706. 


CONTINUANCE. 


When  the  party  applying  for  a  continuance 
e,  the  Supreme  Court  will  sustain  the 


Discrbtiok:  negligence. 
has  been  guilty  of  negligence, 

order  refusing  tiie  continuance,  even  where  it  would  hare  beeii  no 
abuse  of  discretion  to  grant  the  application.  Walker  et  al,  v,  SchO' 
JUld,  666. 

See  Practice,  d. 


CONSTITUTIONAL  LAW. 

1.  Taxation:  railroads.    Chapter  26,  Sec.  9,  Laws  of  1872,  by  releasing 

raQway  companies  from  the  payment  of  taxes  already;  levied,  impairs 
the  obligation  of  a  valid  contract,  and  is  unconstitutional  and  void. 
Per  Beck,  J.    The  City  of  Dubuque  v.  The  III  Cent.  R.  Co.,  56. 

2.  Province  op  the  judiciary.    It  is  the  duty  of  the  courts,  if  possible, 

to  give  to  an  act  of  the  legislature  such  a  construction  as  will  maintiun 
it.    {Santo  v.  The  State,  2  Iowa,  265.)   Per  Cole,  J.,  dissenting.   Id. 

8.  Local  and  special  laws.  A  law  which  refers  to  a  certain  relation 
or  condition,  and  operates  upon  all  standing  in  that  relation,  is  not  a 
special  but  a  general  law,  within  the  meaning  of  the  constitution. 
Uniformity  is  attained  by  its  operation  upon  all  persons  in  the  like 
situation.  (Haskel  v.  The  City  of  Burlington,  80  Iowa,  282;  McAunich 
V.  The  M.  dt  M.  R.  Co.,  20  Iowa.)  The  Iowa  Railroad  Land  Co.  v,  Soper 
et  al.,  112. 


4. :  judgment  taxes.    The  act  of  the  Fourteenth  General  Assem- 

blv,  which  legalizes  certain  judgment  taxes  levied  by  counties  and 
other  municipal  corporations  anof  authorizes  their  collection,  was  held 
to  be  a  general  law,  not  in  conflict  with  Sec.  80,  Art.  8,  of  the  Consti- 
tution.   Id, 
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Tie  act  in  question  beine  genenl,  it  is  not  mBtetial  that  it 


relates  to  the  *'  assessment  and  coUection  of  taxes.**    Id. 

6.  Lbgislatubb  hay  pass  bbtrospbctiyb  laws.    In  the  absence  of  any 

constitutional  inhibition,  the  legislature  has  the  power  to  pass  retro- 
spective or  retroactive  laws,  and  they  will  be  declared  inoperative  only 
when  they  interfere  with  vested  rights.  Such  laws,  as  distinguishea 
from  ex  post  facto  laws,  are  not  unconstitutional.    Id. 

7.  Taxbs:  a  void  levy  mat  be  legalized.    Taxes  levied  without  author- 

ity of  law  mav  be  rendered  legal  and  valid  by  a  subsequent  legislative 
enactment    Following  Boardman  v.  Beckwith,  18  Iowa,  292.    Id, 

8.  Taxes:  cuBATrvE  act.    Since  the  legislature  has  the  power  to  pass  a 

general  law  for  the  levy  and  collection  of  special  taxes,  for  the  puipose 
of  paying  judgments,  without  limitation  as  to  rate,  it  may  rightfully 
legalize  levies  in  excess  of  lawful  authority  at  the  time  iliey  are  made. 
Id. 

9.  ^: .  A  legislative  act  which  legalizes  a  tax  before  invalid  and 

uncollectible  does  not  impair  any  vested  right  of  tiie  tax  payer.    Id. 

10.  : .    The  distinction  between  legislation  which  attempts  to 

cure  the  acts  of  officers  void  for  informality  or  mistake,  and  that  which 
seeks  to  legalize  official  acts  void  for  want  of  authority,  is  not  recognized 
in  this  State.    Id, 

11.  Taxation:  bailboads.  The  property  of  a  railroad  company,  sitmU^d 
within  the  limits  of  a  city,  is  not  released  from  liability  to  municipal 
taxation  by  section  9,  of  diapter  26,  Laws  of  1872,  the  same  being  in 
conflict  with  section  2,  Article  8,  of  the  Constitution.  (The  City  <^ 
Davenport  V.  The  C,  R.  I.  dt  P.  R,  Co.,  88  Iowa,  633;  The  City  of 
Dubuque  v.  The  I.  C.  R.  Co.,  56,  anU.)  The  Iowa  Railroad  Land  Co. 
et  al.  V.  Woodbury  Co.,  172. 

See  School  Distbict,  4. 

Taxation,  13. 

CONTRACT. 

1.  Gabnishment.    a  contract  by  the  creditor  to  indemni^  a  garnishee  in 

case  he  pajs  an  obligation  of  doubtful  validi^  against  him,  is  sustained 
by  a  sufficient  consideration.    Lucy  et  al.  v.  Price  et  oZ.,  26. 

2.  Constbuction  :    pbomissoby  note.    An  express  condition  upon  which 

a  note  was  made  payable,  **that  a  depot  be  established  within  eighty 
rods  of  the  present  town  of  Wheatlana."  was  not  fulfilled  by  the  build- 
ing of  a  depot  within  eighty  rods  of  the  limits  of  the  town  as  extended 
after  the  note  was  given.  The  recorded  plat  of  the  town  at  the  date  of 
the  execution  of  the  note  will  govern  in  the  construction  of  the  contract. 
The  D.  dt  St.  P.  R.  Co.  v.  Rogers,  298. 

8.  WoBK  AND  LABOB.  Where  a  party  hires  himself  to  another  for  a  fixed 
period,  and  leaves  the  service  oefore  the  expiration  of  his  term,  though 
without  fault  on  the  part  of  his  employer,  he  may  recover  the  value  of 
his  services,  as  upon  a  quantum  meruit.  Following  Pixler  v.  Nichols^ 
8  Iowa,  106.    Byerlee  v.  Mendel  et  al.,  382. 

4. :    ME  ASUBE  OF  BECOVEBY.    Where  a  contract  for  work  and  labor, 

not  to  be  performed  within  a  year,  is  established  by  parol,  under  Sec. 
8667  of  the  Code,  and  it  appears  that  before  the  completion  of  the  term 
the  plaintiff  left  the  service,  the  measure  of  his  recovery  for  t^e  serrioes 
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rendered  is  the  price  fixed  in  the  contract,  subject  to  reduction  for  the 
damages  sustained  by  the  einployer  by  reason  of  the  non-performance 
of  the  contract.    (Cormn  v.  Wallace,  17  Iowa,  374.)    Id. 

5.  Condition  pbbcedrnt.    In  a  written  instrument,  by  the  terms  of  which 

the  obligor  became  bound  to  pay  a  certain  sum  of  money  to  a  railroad 
company  when  the  road  was  completed  and  the  cars  running  between 
designated  points,  the  words,  **  The  road  to  be  finished  by  September  1, 
1872,"  were  held  not  to  imply  a  condition  precedent.  The  obligor  was 
not  released  from  payment  oy  the  fact  that  the  road  was  not  completed 
at  the  time  fixed  in  the  instrument.    Daina  dr  Co.  v.  Cobban,  392. 

6.  Pabtibs:    novation.    B.  owed  J.,  and  J.  owied  L.    The  three  met  and 

mutually  a^preed  that  6.  should  pay  to  L.  the  amount  he  owed  to  J., 
and  that  this  payment  should  be  accepted  pro  tanto  by  L.  in  discharge 
of  J's  indebtedness,  and  by  J.  in  satisfaction  of  B's.  It  was  held,  in  an 
action  by  L.  against  B.,  that  J's  debt  was  discharged,  and  that  B. 
became  Cable  to  L.    Lester  v.  Bowman,  611. 

7.  Evidence  not  sufficient  to  sustain.     Wilson  v.  Kibby,  705. 

See  Accord  and  Satisfaction,  2. 
Bailment,  1. 
Evidence,  29. 
Infant,  1. 

Statute  of  Fbauds,  1,  2,  3. 
Statute  of  Limitations,  6. 
Usury,  1. 

CONVERSION. 

1.  What  constitutes  it:  execution.    J.  executed  a  chattel  mortgage 

upon  a  field  of  growing  com,  but  remained  in  possession  thereof  as 
tenant  of  the  mortgagee,  and  defendant  caused  an  execution  to  be 
levied  upon  the  com  as  the  property  of  J.,  with  whom  it  was  left  as 
defendant's  agent:  heldy  that  the  levy  constituted  a  conversion.  Stuart 
V,  Phelps,  14. 

2.  WoBK  AND  LABOB.    In  the  case  of  an  unlawful  conversion  of  a  field  of 

growing  com,  the  trespasser  is  not  entitled  to  compensation  for  labor 
subsequently  rendered  thereon,  notwithstanding  his  services  may  have 
increased  its  value.    Id, 

3.  Bailment:  negligence.     The  unlawful  conversion  of  property  does 

not  simply  involve  the  responsibility  of  a  bailment  with  mutual  advan- 
tage to  the  parties.  He  who  converts  it  is  bound  to  exercise  more  than 
ordinary  care  in  its  preservation.    Id. 

4.  Confusion  of  property.     Where  one  unlawfully  converts  property 

upon  which  there  is  a  chattel  mortgage,  and  mingles  it  with  other 
smiilar  property  firee  from  incumbrance,  upon  him  rests  the  obligation 
to  separate  it  from  the  latter.    Id, 

CONVEYANCE. 

1.  Fraud:  who  can  take  advantage  of.  A  convejrance  of  land, 
although  executed  for  the  purpose  of  delaying  or  defrauding  the  gran- 
tor's creditors,  passes  the  title  to  the  grantee  a^inst  all  except  such 
creditors.    Melfen,  Crawford  db  Co,  v,  Ames  and  Miller ^  283. 

Vol.  xxzix. — 46 
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2.  :  rrauBT.  In  an  action  to  BQlirject  certain  real  estete,  to  whkh  M.  held 

the  le^  title,  to  the  payment  of  the  debta  of  A.,  the  evidence  bailed  to 
show  that  A.  had  ever  purchased  the  land,  or  ihaJt  M.  held  it  in  Mecret 
trust  for  the  purjKMe  of  aefraudinfjf  the  creditors  of  A :  Held,  that  a  jud^^ 
ment  for  the  plaintiffs  should  be  reversed.    Id. 

8.  When  set  aside  on  the  ground  of  aoddeni  and  mistake.  LarBen  «. 
Burke,  703. 

See  CoHFORATioirB,  1. 

Fraud,  2,  8, 4. 

mobtgaqb,  7. 

Pabties,  2. 

Power  of  Attorney,  1,  2. 

pRiNciPAii  AND  Agent,  2. 

OOBPORATIONS, 

1.  Powers  of  directors:  conveyance.    The  directors  of  a  corporation 

may  authorize  a  conveyance  of  real  estate  at  a  meetin^r  held  outside  of 
the  state  from  which  it  derives  its  charter.  In  the  exercise  of  this  power 
they  act,  not  as  the  corporation,  but  in  the  capacity  of  its  agents. 
Bellows  V.  Todd,  209. 

2.  Title:  misuser.    Irregularities  in  the  manner  of  transacting  the  corpo- 

rate business  cannot  l^  shown  in  an  action  to  which  the  corporation  is 
not  a  party,  for  the  purpose  of  defeating  a  titie  derived  tbroag^  the 
corporation.    Id. 

See  Evidence,  88. 

COSTS. 

1.  Offer  to  confess  judgment:  appeal.  Pending  an  action  in  a  justice's 
court,  the  defendant  offered  to  confess  judgment  for  a  part  of  the  daim, 
which  was  less  than  the  amount  for  which  judgment  was  rendered,  but 
equal  to  the  sum  recovered  on  appeal  to  the  Circuit  Court:  Held,  that 
under  section  3404  of  the  Revision,  the  plaintiff  was  liable  for  all  costs 
incurred  after  the  offer  to  confess  was  made.     Watts  v.  Lambertson^  272. 

CRIMINAL  CONVERSATION. 

1.  Collusion.    In  an  action  for  crtm.  con.  the  plaintiff  must  have  had  a 

knowledge  of  the  intimacy  of  his  wife  with  defendant  at  the  time,  or 
have  had  i*easonable  grounds  for  believing  it,  to  charge  him  with  col- 
lusion.   Stumm  V.  Hummel,  478. 

2.  : .    To  constitute  a  defense  to  such  an  action,  the  acts  of 

plaintiff  must  have  been  such  as  to  warrant  the  conclusion  that  he 
assented  to  the  wife's  infidelity.    Id. 

8.  Instruction:  damages.  The  following  instruction  gave  the  law  cor- 
rectly: *'  If  her  (plaintiff's  wife's)  bad  conduct  was  confined  exclusively 
to  her  intercourse  with  defendant,  and  plaintiff  was  induced  to  many 
her  by  the  recommendation  of  defendant  that  she  was  a  good  girl,  ana 
plaintiff  believed  that  she  was  pure  and  virtuous,  then  her  bad  conduct 
with  defendant  before  marriage  should  not  be  considered  in  mitigatioii 
of  damages.''    Id, 
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Nominal  damages.  In  sach  an  action  recovery  is  not  "barred  by  the 
fact' that  plaintiff  has  not  lost  the  affection  and  society  of  his  wife,  that 
his  family  is  not  broken  up  nor  his  domestic  relations  impaired,  nor  is  the 
recovery  limited  to  nominsd  damages.    Id, 

Effect  of  husband's  knowledge.  That  plaintiff,  after  knowledge  of 
his  wife's  infidelity,  contmued  to  live  with  her  upon  the  same  terms  as 
before,  is  not  evidence  of  collusion.    Id, 


CRIMINAL  LAW. 

1.  Gambling:    evidence.    Where  it  appeared  that  defendant  kept  a 

house  where  games  were  played  for  the  Use  of  the  table  or  of  the  instru- 
ments of  gaming,  and  for  beer,  oysterd,  or  cigars,  it  was  held,  that  this 
constituted  an  offense  under  Section  4363  of  the  Revision.  The  State  c. 
BUhel,  42. 

2.  :    .    Testimony  which  tended  to  show  tiiat  the  offense  was 

customarily  committed,  and  with  the  knowledge  and  permission  of  the 
defendant,  was  held  to  be  competent    Id, 

8.  Evidence  :  competency.  Evidence  which  tends  to  shows  the  commis- 
sion of  the  offense  charged  in  the  indictment,  and  to  associate  the 
defendant  with  it,  is  competent.    Id, 

4.  Manslaughter:    evidence.    Statement  of  the  &ct8  in  evidence., 

which  were  held  insufficient  to  sustain  a  verdict  of  guilty  under  an 
indictment  for  manslaughter.    The  Stale  e,  Aburr,  185. 

5.  Manslaughter  defined.    The  following  instructicm  gave  the  law  cor- 

rectly, and  was  not  erroneous  for  nusdirection:  **  The  crime  charged 
in  tms  indictment  is  that  of  manslaughter,  and  this  is  defined  to  be  the 
imlawfol  and  i'elonious  killing  of  another,  without  any  malice  ex^presa 
or  implied,  and  is  divided  into  two  kinds: 

First,  Where  a  man  doing  an  unlawful  act,  not  amounting  to  a 
felony,  by  accident  kills  another,  and  this  is  called  involuntaiy 
manslaughter. 

Secotid.  Where  a  man  kiUs  another  without  malice,  either  ezraess  or 
implied,  either  unlawfullv  upon  sudden  quarrel,  or  unintentionally 
while  the  slayer  is  in  the  unlawful  commission  of  some  act  not 
amounting  to  a  felony. 

The  questions  which  you  have  to  deal  with  in  this  case  have  reference  to 
the  second  kind  of  manslaughter,  just  defined  in  your  hearing.''    Id, 

6.  Self  defense.    Where  the  court  pre&ced  an  instruction  with  this  lan- 

guage: *'  Defendant  claims  bjr  his  counsel  in  argument  before  vou,  tiiat 
the  killing,  if  any,  was  done  in  self  defense  and  hence  iustinable.  I 
therefore  call  your  attention  to  the  law  of  self  defense;''  the  jury  would 
as  clearly  understand  that  the  defendant  relied  upon  the  daim  of  self 
defense,  as  if  the  court  had  stated  that  defendSant  had  pleaded  self 
defense  in  justification  of  the  killing.    Id, 

7. :    instruction.    In  the  following  instruction,  **  To  justify  a  kQl- 

'  ing  in  a  personal  conflict  the  defendant  must,  as  a  general  rule,  have 
retreated  as  far  as  he  could  before  he  resorts  to  killing,  as  to  a  wall  or 
ditch.  Sometimes  cases  occur  where  such  killing  is  justifiable  without 
such  retreat,  but  they  are  rare.''  ♦  •  *  .  the  words, '*  but  they  are 
rare,"  did  not  vitiate  the  instruction  because  they  stated  a  matter  of 
feet    Id. 
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8. :    JUBT.    While  one  who  ia  attacked  without  fault  upon  his  own 

part,  under  circumstances  which  miffht  reasonably  be^et  the  fear  of  loss 
of  life  or  great  bodily  harm,  may  kill  his  assailant,  although  it  may 
afterwards  appear  that  his  apnrehensions  were  groundless,  stul  the  jiinr 
must  detenmne  whether  the  slayer  had  reason  to'  apprehend  loss  of  hfe 
or  great  bodily  harm.    Id, 

9.  Evidence.    The  character  of  one  charged  with  an  offense  is  not  in  issue 

unless  he  himself  introduces  evidence  relating  thereto.  The  failure  to 
call  witnesses  to  prove  his  general  good  character  raises  no  presumption 
against  it.     The  State  v,  Kabrich,  277. 

10.  Grand  juky:  indictment.  That  a  '*  grand  jury  were  not  selected, 
drawn,  summoned,  impaneled  or  sworn  as  prescribed  bylaw,"  is  not 

round  for  setting  aside  the  indictment  of  one  who  was  held  to  answer 
efore  the  finding  of  the  indictment.    The  State  v,  Oibbs,  318. 

11.  Practice  in  the  bttpreme  court.  Where  the  record  fails  to  disclose 
whether  the  defendant  was  held  to  answer  before  the  indictment,  the 
Supreme  Court  will  presume  he  was  so  held  and  sustain  the  decision  oi 
the  court  below,  overruluQg  a  motion  to  set  aside  the  indictment  on  the 
ground  that  the  grand  jury  were  irregularly  drawn.    Id, 

12.  Challenge  of  grand  juror:  alien.  The  right  to  challenge  a 
grand  juror,  on  the  ground  that  he  is  an  alien,  must  be  exercised  before 
Sie  jury  is  sworn.  Failing  to  avail  himself  of  it  there,  the  defendant 
cannot  afterwards  urge  the  objection.    Id. 

13.  Presentment  of  indictment:  evidence.  The  fact  that  an  indict- 
ment was  presented  and  filed  after  the  acUoumment  of  the  court,  can- 
not be  established  by  affidavits.  The  correctness  of  the  findings  of  the 
court  below,  that  the  indictment  was  regulaily  presented,  will  be  pre- 
sumed.   Id, 

14.  Grand  jury:  affidavits:  evidence.  Affidavits  of  grand  jurors, 
that  ^ey  did  not  assent  to  the  finding  of  an  indictment,  are  not  admis- 
sible in  support  of  a  motion  to  set  it  aside.    Id, 

15.  Evidence.  Upon  the  trial  under  an  indictment  for  leasing  a  house  for 
the  purpose  of  prostitution,  evidence  of  the  general  reputetion  of  the 
house  is  not  admissible,  but  the  fact  may  be  established  Dv  proving  the 
reputation  of  those  who  frequent  it.     The  State  v,  Lyon,  379. 

16.  Indictment:  nuisance.  An  indictment  for  nuisance,  which  alleges 
the  keeping  of  intoxicating  liquors  with  intent  to  sell  the  same,  is  sood 
without  the  allegation  that  they  were  kept  in  violation  of  law.  FoUow- 
ing  The  State  v.  Collins,  11  Iowa,  141.     The  State  v,  Jordan,  387. 

17.  Nuisanide:  penalty  for  keeping:  imprisonment.  One  committed 
under  Sec.  4092  of  the  Code  may  be  imprisoned  until  the  fine  is  paid,  but 
the  po^erof  the  court  to  direct  imprisonment  is  limited  to  one  day  for 
every  three  and  one- third  dollars  or  the  fine  (Code,  Sec.  4009).  and  the 
defendant  is  not  entitled  to  credit  on  the  judgment  therefor.  If  he  is 
sentenced  to  labor,  he  is  entitled  to  a  credit  of  one  dollar  and  a-half  a 
day  on  the  judgment  (Code,  Sec.  4736).  A  sentence  of  imprisonment 
until  fine  and  costs  are  paid  by  labor,  at  the  rate  of  a  dollar  and  a-half 
a  day,  was  heD^  erroneous.    Id. 

18.  Discharge  of  poor  convict.  Where  one,  convicted  of  keeping  a 
nuisance  and  sentenced  to  pay  a  fine,  was  ordered  to  be  imnrisonea  at 
hard  labor  until  the  same  was  paid,  and  at  the  expiration  of  thirty  days, 
no  work  being  iumished  him,  ne  executed  his  note  for  the  fine  ana  costs, 
and  made  a  schedule  of  his  property  as  provided  in  Sec.  4611,  of  the 
Code :  Held,  that  he  was  entitlea  to  oe  discharged  firom  custody.  In  re 
Jordan,  894. 
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19. :  PLEADING.    If  a  sheriff,  in  his  answer  in  a  habeas  corpm  pro- 

oeedinfsr  for  the  discharffe  of  a  prisoner  under  sentence  to  be  detained 
nntil  a  fine  ispoid,  admits  facts  entitling  him  to  the  discharge  under  Sec. 
4741  of  the  Code,  he  is  not  deprived  of  the  right  by  the  filmg  of  a  sub- 
stituted answer,  averrinff  that,  in  the  opinion  of  the  sheriff,  the  judgment 
may  be  satisfied  by  the  labor  of  the  prisoner.    Id. 

20.  Indictment:  description  of  propebty.  The  description,  in  an 
indictment  for  larceny,  of  the  property  stolen  **  as  bank  bills,  commonly 
denominated  national  currency,  the  number  and  denomination  of  which 
are  to  the  jury  unknown,  of  me  amount  and  yalue  of  six  hundred  and 
fi%  dollars,''  was  held  to  be  sufficient.     The  State  v.  Hoppe,  468. 

21.  Larceny:  identity  op  stolen  property.  The  identity  of  bank 
bills,  charged  to  have  been  stolen,  may  be  established  by  circumstances, 
as  well  as  by  positive  proof  of  their  date,  number,  or  denomination.  Id, 

22.  Surety.  A  surety  for  the  appearance  of  one  charged  with  an  offense 
is  not  released  from  the  obligation  of  his  undertaking  by  a  simple  sur- 
render of  the  accused  to  the  sheriff,  in  the  presence  of  the  court.  He  is 
bound  not  only  that  the  party  bailed  t^hall  appear  at  the  time  and  place 
specified,  but  also  that  he  shall  abide  the  order  and  judgment  of  the 
court,  and  not  depart  without  leave.    The  State  v.  Tieman,  474. 

23. .    The  sheriff  has  no  authoriW  to  receive  and  keep  in  custody  one 

bailed,  unless  the  latter  is  delivered  to  him  as  prescribed  by  statute,  or 
placed  in  his  custody  in  the  presence  of,  and  with  the  knowledge  and 
sanction,  or  by  the  order,  of  the  magistrate.    Id. 

24.  Adultery:  testimony  op  yrivB.  Upon  the  trial  under  an  indictment 
for  adultery,  the  wife  is  a  competent  witness  against  the  husband. 
{state  V.  Bennett,  31  Iowa,  24),    State  v.  Hazen,  6&. 

25.  ^: :  proof  of  marriage.    The  testimony  of  the  wife  is 

competent  to  establish  the  isct  of  marriage.    Id. 

26.  :  INSTRUCTION.    The  defendant  suffers  no  prejudice  by  a  neglect 

to  instaruct  the  jury  that  the  action  for  adultery  must  be  commenced 
upon  the  complaint  of  the  wife,  when  such  an  instruction  is  not  asked, 
and  the  evidence  shows  that  the  prosecution  was  thus  commenced.   Id. 

See  Evidence,  3,  4,  5, 16, 17. 


DAMAGES. 

Measure  of:  excessive  verdict.  In  an  action  against  a  railroad 
company  by  an  administrator  to  recover  for  injury  to  the  estate  of  his 
intestate,  whose  death  was  caused  by  the  negligence  of  the  company's 
employes,  the  measure  of  damages  is  the  amount  which  will  compensate 
the  estate  for  thepecuniary  loss  sustained  by  the  death  of  the  deceased. 
Rose  V.  The  D.  V.  R.  Co.,  246. 

RULE  APPLIED.     Where  it  appeared  that  the  deceased  was 


twenty-four  years  <tf  age,  without  famuy,  of  temperate  and  industrious 
habits,  and  whose  annual  net  earnings  were  found  to  be  1263,  a  verdict 
of  ten  thousand  dollars  was  held  to  be  excessive,  and  the  judgment  was 
affirmed  upon  the  condition  of  a  remiitUur  of  five  thousand  dollars. 
Beck,  J.,  dissenting.    Id. 

8.  :  WARRANTY.  Where,  after  a  purchase  of  real  estate  with  cove- 
nants of  warranty,  a  part  was  adjudged  to  belong  to  the  city  for  use  as 
a  street,  and  the  city  has  offered  to  permit  the  grantee  to  remove  the 
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improvements  thereon,  he  cannot  recover  from  hn  grantor  the  value  of 
sQch  improvements,  but  is  entitled  to  the  possession  of  the  same. 
MeDunn  v.  The  City  of  Des  Moines  H  of.,  286. 

4.  :  FRAUD.    8.  conveyed  certain  real  estate  to  B.,  whose  deed  was 

defectively  recorded;  S.,  for  the  purpose  of  defeating^  the  former  con- 
veyance, sabeequently  conveyed  the  same  property  to  G.,  in  whom  the 
le^al  title  was  afterwards  adjudged  to  be,  m  an  action  by  G.  against-  B : 
Held,  in  an  action  by  B.  against  8.,  that  the  measure  of  damages  was 
the  hi^fhest  value  of  the  land  at  any  time  between  the  purchase  by  S. 
and  the  commencement  of  his  action  to  recover.  Burdick  v,  Sevmour, 
452. 

See  CrIMIKAL  CONYEBftATION,  3,  4. 

Highway,  5. 


DEBT. 

1.  Patmknt  by  ahothhr:  implied  promise.    Where  (me  is  requested 

by  a  third  person  to  pay  the  debt  of  another,  in  the  latter's  presence, 
and  he  discharges  the  debt,  the  silence  of  the  debtor  will  authorize  the 
jury  to  consider  the  request  as  his  own;  and  by  his  acceptance  from  the 
payer  of  the  written  evidence  of  the  indebtedness,  after  paym^it,  with 
the  request  by  the  payer  to  pay  it  sometime,  they  may  infer  a  promise 
of  i)ayment.    Bruguier  v.  Goewey,  190. 

2.  : .    The  voluntary  payment  of  a  debt,  which  another  was 

eompellable  to  pay,  entitles  the  payer  to  recover  the  amount,  uyon  proof 
of  an  express  promise  of  repayment;  the  law  implies  the  request  to  pay 
from  the  express  promise.    Id. 

See  fioMBBTEAD,  4. 

HUSRAICD  AND  WiFK,  6. 


DEED. 

Delivery  of:  evidence.  Where  a  deed  fit>m  a  father  to  a  son,  in 
consideration  of  love  and  affection,  was  not  recorded  until  ten  years 
after  its  execution,  and  meanwhile  remained  in  posseeeion  of  the  father 
as  ^fuajcdian,  his  testimony  tfaa;t  he  intended  dehvery  at  the  Ume  of  exe* 
cution  was  held  sufficient  to  estaUish  the  fact  that  the  title  tiien 
passed  to  the  son.    Tollman  v.  Cooke  et  a/.,  402. 

See  AoTKMC,  8- 

evidencb,  8b. 

Judicial  Sale,  1. 

KOKTCkAOK,  8, 10. 


DEMURRER. 
See  Pleadinq^  S,  5. 
Practice,  1, 5, 6^  S. 


Digitized  byVjOOQlC 


DOWER. 

1.  RsLiirquiSHiCBKT  of:  xortgaoe.  Where  the  wife  has  joined  in  the 
execution  of  a  mortgage,  a  foreclosure  and  sale  thereunder,  after  the 
deiCth  of  her  husband,  will  discharge  the  land  of  her  dower.  Follow- 
ing, Moomey  v.  Moos,  22  Iowa,  d80.    Mead  v.  Mead  et  al.y  28. 

2. :  SALE  BY  ADMINISTRATOR.    Where  an  administrator,  under  the 

provisions  of  the  statute,  has  applied  to  the  court  and  obtained  author- 
ity to  seU  land  upon  which  rests  a  mortgage  in  which  the  wife  joined, 
such  sale  will  have  the  same  effect  as  one  made  on  special  execution  in  a 
foreclosure  proceeding  to  which  she  has  been  made  a  party,  and  the 
purchaser  takes  the  land  discharged  of  dower.    Id, 

The  omission  to  file  the  notes  and  mortgages  against 


the  estate  is  supplied  by  the  application  of  the  administratcar  to  the 
court  for  authority  to  sell,  he  thereby  admitting  .them  to  be  just  and 
due.   Id. 

4.  Administrator:  res  ad  judicata.  An  administrator  filed  a  peti-- 
tion  for  the  sale  of  realty  to  pay  off  claims  against  the  estate,  and 
the  widow  answered,  claiming  her  dower  in  the  land  to  be  sold.  The 
probate  court  ordered  and  approved  a  sale  of  all  the  land,  without  res- 
ervation of  a  dower  interest  tnerein.  or  its  equivalent  firom  the  proceeds 
of  the  sale.  In  an  action  by  the  widow  to  subject  the  land  to  her  claim 
for  dower,  the  defendants  pleaded  the  sale  under  the  order  of  the  pro- 
bate courts  and  deed  thereunder:  Heldy  that  the  answer  set  up  a 
•ufi&cient  defense  to  the  action.    Garvin  v.  Hatcher  et  al.,  685. 

ELECTION. 
See  Jurisdiction,  1. 
School  District,  1. 

EMINENT  DOMAIN. 
See  MuNiciFAii  Corporations,  11. 

EQUITY. 

1.  Boad  taxes:    irregularities  in  their  return.    Equity  will  not 

rdieve  the  owner  of  property  from  the  payment  of  road  taxes,  on  account 
of  irregularities  in  tne  manner  of  their  return  to  the  Board  of  Super- 
visors.    The  Iowa  Railroad  Land  Co,  v.  The  County  of  Sac,  124. 

2.  Consideration  :  conveyance.  Where  land  was  conveyed  to  a  grantee, 

and  by  him  to  a  second  who  afterwards  deeded  it  without  warranty  to  a 
third  grantee,  and  the  original  conveyance  was  subsequentTy  set  aside, 
the  decree  providing  for  a  repayment  of  the  consideration  for  the  first 
salOt  and  making  it  a  lien  upon  the  land :  Held,  that  the  grantee  with- 
out warran^  haa  a  paramount  equity,  and  would  prevail  over  the  cred- 
itor of  the  first  grantee.    Deere  dt  Co,  v.  Young  et  aZ.,  588. 

See  Fraud,  6. 

Judicial  Sale,  1. 

Practice  in  the  Supreme  Court,  4. 

Reb  Adjudicata,  3. 

Taxes,  la 
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728  INDiX 

EQUITABLE  JURISDICTION. 

1.  Trespass:  iksolybnct.  Equity  has  jurisdiction  of  an  action  which 
seeks  a  i-emedy  for  repeated  and  continuing  acts  of  tre^>ass,  where  the 
party  committing  the  same  is  insolvent.    CHbba  et  dl,  v.  McFctdden,  371« 

See  Practicb,  14. 

ESTOPPEL. 

1.  Taxation:    railboad.    Where  a  tax  of  five  i)er  cent,  to  aid  in  ihe 

construction  of  a  railroad,  was  voted  by  a  majority  of  all  the  electors  in 
a  township,  and  the  raUroad  company  thereupon  constructed  the  road 
througrh  the  township,  at  an  expense  of  more  than  double  the  amount  of 
the  tax,  the  citizens  and  tax-payers  making  no  objections  to  the  legality 
of  the  vote  until  after  the  completion  of  the  road,  the^  were  estopped 
irom  then  objecting  to  the  validity  of  the  notice  of  eIecti(Mi.  Beck,  J., 
dissenting.     The  B.,  C.  E.  dt  M.  R.  Co,  v,  Stewart,  267. 

2.  Taxation.    That  a  tax  to  aid  in  the  construction  of  a  railroad  was  voted 

in  January,  1872,  and  the  railroad  completed  upon  the  £uth  of  the  tax 
within  the  year,  while  the  tax-payers  remained  silent  until  all  the  ben- 
efits to  accrue  therefrom  were  secured,  would  estop  them  from  denying 
the  validity  of  the  tax.  Following  The  B.,  C.  R,  dt  3f.  R,  Co,  v.  Stew- 
art,  p.  267,  ante.    Lamb  v.  The  B.,  C,  R.  d^  M,  R,  Co,,  333. 

3.  Replevin  :     pleading.     In  an  action  of  replevin  to  recover  a  horse 

taken  under  execution,  the  plaintiff  S.  alleged  that  the  judgment  under 
which  execution  issued  was  void ;  0.  answered  that  S.  had  pleaded  sudi 
judgment  in  another  action  between  the  parties,  in  which  C„  who  was 
plaintiff  therein,  had  dismissed  the  cause;  S.  replied  that  he  was  then 
Ignorant  of  the  facts  which  rendered  the  judgment  void:  Held,  that  S. 
would  be  concluded  by  ignorance,  which  was  the  result  of  gross  negli- 
gence.   Smith  V,  Cramer  et  al„  413. 

4.  One  may  not  profit  by  his  own  mistake.    One  who,  in  honest  error, 

asserts  that  which  is  not  true,  for  the  nurpose  and  with  the  effect  of 
influencing  another,  who  in  good  faith  relies  upon  the  assertion,  cannot 
correct  the  mistake  for  his  own  benefit  and  to  tiie  injury  of  the  party 
deceived.    Id,  . 

5.  Taxation.    Where  the  Secretary  of  the  Interior  had  certified  the  swamp 

lands  of  a  certain  county  to  a  railroad  company,  and  thereafter  the  county 
had  for  seven  years  taxed  the  land  to  the  company,  and  for  one  or  more 
years  had  advertised  and  sold  them  for  taxes,  and  the  company  had  sold 
some  of  them  to  persons  who  had  been  in  actual  possession  for  periods  of 
from  two  to  six  years,  senile,  that  the  county  would  be  estopped  trcaa 
asserting  title  to  the  lands.    Adams  Co,  v.  The  B,  dt  M,  R,  Co,,  ^(H, 

6.  Taxation  :  compromise.    In  an  action  by  a  county  to  qmet  title  to 

lands  over  which  defendant  exercised  acts  of  ownership,  it  appeared 
that  the  lands  were  taxed  to  defendant  among  other  lands,  and  that  a 
large  sum  was  due  for  taxes,  of  which  sum  the  county  accepted  a  cer- 
tain amount  as  a  compromise  and  in  settlement:  Held,  that  tiie 
defendant  was  thereby  recognized  as  owner,  and  the  county  estopped 
from  denymg  the  fact  of  his  ownership.    Id, 

See  Garnishment,  1. 

Judgment,  5,  7. 

Municipal  Corporations,  6. 

Negligence,  5. 

Pleading,  1. 

Res  Adjudigata,  3. 
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EVIDENCE. 

1.  Wbioht  of.    Letters  written  to  eadi  other  by  the  respective  parties, 

relating  to  the  sujbgect  matter  of  the  controyersy,  are  competent  testi- 
mony whose  weight  is  properly  left  to  the  jury.  Crane  v.  Malony 
et  al„  89. 

2.  Abmissibilttt.    It  is  no  objection  to  the  admissibility  of  evidence  that 

it  is  not  alone  sufficient  to  make  out  the  case  of  the  party  offering  it. 
He  may  first  establish  some  material  &ct  by  certain  witnesses,  whose 
testimony,  although  insufficient  if  unsupported,  it  would  nevertheless 
be  error  to  exclude.    Hancock  v.  Wilaon^  47. 

3.  GoNFBSSiOKs:  CHIMIN  \L  LAW.    Where  one  arrested  upon  a  chaxge  of 

murder  was  taken  from  the  officer  by  a  mob,  and,  under  threats  of  vio- 
lence, confessed  his  guilt,  and  afterwards,  although  warned  that  his 
confession  might  be  used  against  him,  repeated  it  m  the  presence  of  a 
number  of  the  mob  who  had  before  threatened  him,  under  promises 
from  them  that  they  would  protect  him,  such  confessions  were  properly 
excluded  from  the  jury.    The  State  v.  Chambera,  179. 

4. :  THEIR  ADMissiBiiiiTT.    A  coufession  is  only  admissible  when  it 

is  free  and  voluntary.  It  cannot  be  received  in  evidence  when  extorted 
by  threats,  or  obtained  by  promises,  however  slight,  or  by  the  exertion 
of  any  improper  influences.    Id. 

6.  :  WHERB  A  FOHMEH    CONFESSION    HAD    BEEN    HADE.     If  acon- 

fession  has  been  obtained  from  a  prisoner  by  undue  means,  any  subse- 
quent statements  made  by  him  under  the  influence  of  that  confession, 
are  incompetent.  The  lapse  of  ten  months  after  the  first  confession, 
durmg  which  the  defendant  was  confined  in  jail,  is  not  conclusive  that 
the  iifiuences  under  which  it  was  made  have  ceased  to  operate.    Id, 

6.  GsNERAii  character:  p ARTICULAR  ACTS.     Without   deciding  with 

respect  to  the  admissibili^  of  evidence  relating  to  the  general  character 
of  the  deceased  in  a  trial  for  manslaughter,  it  was  held  to  be  no  error  to 
refuse  testimony  as  to  particular  acts.    The  State  v,  Abarr,  185. 

7.  Res  OESTiS.    In  an  action  by  an  administrator  to  recover  for  the  value 

of  property  alleged  to  have  been  sold  the  defendant,  with  whom  the 
intestate  hved  at  the  time  of  such  alleged  sale,  and  at  whose  house  he 
died,  evidence  tending  to  show  the  amount  and  value  of  intestate^s 
property  at  the  time  he  went  to  reside  with  defendant,  was  held  to  have 
Been  properly  admitted.    Sitntn&ns  v.  Bust,  241. 

8.  Books  of  account.    An  agreement  by  several  parties  to  loan  certain 

sums  of  monev  to  aid  in  the  building  of  a  hotel  provided  that  W.  and 
others  should  be  the  attorneys  in  fact  of  the  subscribers,  empowered  to 
contract  with  a  suitable  person  to  execute  the  purpose  of  the  agreement, 
and  collect  and  disburse  the  amounts  subscribed.  They  entered  into  a 
contract  with  S.  to  build  a  hotel  as  contemplated  by  the  subscribers,  and 
W.,  who  was  a  banker,  was  made  their  treasurer:  Held,  that  the  entries 
in  Uie  books  of  W.  were  not  admissible  to  charge  S.  with  the  receipt  of 
the  subscriptions,  in  an  action  against  him  by  a  subscriber,  to  recover  the 
amount  of  an  alleged  payment.    Sypher  etalv,  Savery  et  al,  258. 

9. :  RES  QVATM.    An  entrv  in  a  book  of  accounts,  which  is  the  prin- 

cii>al  fact  upon  which  the  rignt  to  recover  is  based,  is  not  admissilue  as 
h&ng  a  part  of  the  res  gesta.    Id, 

10.  Certificates  of  stock.  Certificates  to  subscribers  issued  by  the 
attorneys  in  fact,  acknowledging  the  payment  of  subscriptions  to  the 
loan  would  not  be  competent  evid^ce,  and  would  not  conclude  S.  in  the 
action  against  him  by  a  subscriber.    Id, 
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11.  Rbosift.  a  receipt  executed  bj  S,  to  W.  for  a  sum  less  than  l^e  whole 
amount  sulracribed,  which  did  not  specify  the  names  of  the  i^uties  from 
whom  W.  had  received  the  money,  is  not  admisstUe  to  establish  the  fiictr 
that  S.  had  received  the  amount  pledged  by  any  (me  sabecriber.    14. 

12.  Whbrr  an  administrator  re  a  party.  A  party  is  not  disqualified 
as  a  witness  by  section  8689,  of  the  Code,  in  an  action  to  which  an 
adminis^tor  is  a  party,  when  his  testimony  relates  to  no  personal 
taransactions  or  oommumcatiims  between  him  and  the  deceased.    Id. 

13.  Hiohwat:  injunction.  The  facts  that  a  fence  has  been  maintained 
upon  the  same  line  for  more  than  twenty  years,  and  that  two  witnesses 
testified  that,  within  their  personal  knowledge,  the  original  fence  was 
placed  correctly,  in  accordance  with  the  survey  then  nuide,  weve  held 
sufficient  to  justify  a  perpetual  injunction  agamst  its  removaL  CatteU 
t).  Wilhelm  et  ah,  m 

14.  Burden  of  proof:  receipt.  Where  a  debtor  placed  in  the  hands  of 
his  creditor  certain  railroad  shares,  instructing  lum  either  to  sell  them 
and  apply  the  proceeds  upon  his  indebtedness,  or  return  them  within  a 
specified  time,  and  the  creditor  proved  their  delivery  to  a  third  party  who 
promised  to  place  them  in  the  hands  of  the  debtor,  the  burden  of  proof 
is  with  the  former  to  show  actual  delivery  to  the  debtor  or  authority  in 
the  third  party  to  receive  the  shares  for  Mm.  Woodruff  t?.  TkurWif 
et  al,  844. 

15.  Admissibility:  when  not  prejudicial.  In  an  action  against  a 
minor  to  recover  for  a  breach  of  contract,  when  it  was  shown  Uiat  the 
minor  was  engaged  in  business  as  an  adult,  evidence  by  the  obligee  that 
at  the  time  he  entered  into  the  contract  he  believed  defendant  was  of 
foil  age,  was  without  prejudice  to  the  latter.  The  plaintiff  was  entitled 
to  recover  without  the  evidence.    Jaques  v.  Sax,  ml, 

16.  Intoxicating  lk^uors.  In  a  prosecution  for  seUing  intozieatinfl'. 
liquors  in  vicdation  of  the  statute,  it  was  j^roper  to  ask  a  witoess  ir, 
within  his  knowledge,  defendant  had  committed  the  offense  charged,  at 
the  time  and  place  alleged  in  the  inlbrmation.    The  State  v,  Roben,  424. 

17.  .    It  was  also  competent  to  mterrogato  the  witness  in  regard  to 

his  knowledge  of  the  business  the  defendant  was  engsLged  in.  during 
the  period  in  which  the  offense  was  charged  in  the  information  to  have 
been  committed.    Id: 

18.  Interested  witness:  jury.  A  jury  should  not  arbitrarily  reject  the 
testimony  of  unimpeached  witnesses,  which  does  not  lack  probability, 
although  they  may  be  interested  in  the  result  of  the  suit;  and  a  verdict 
in  conflict  with  tneir  uncontradicted  testimony  cannot  be  sustained. 
WooduHHd  V,  Squires  dt  Co,f  485. 

19.  Short  hand  reporter:  former  trial.  The  testimony  of  the 
short  hand  reporter  in  re^rard  to  evidence  introduced  upon  a  former 
trial  is  competent,  when  it  is  based  upon  his  recollection  of  the  evidence 
itself  and  not  of  his  notes.    Moore  v.  Moore^  461. 

20.  JiTDOMBNT.  Wantof  credibility  in  the  principal  witness  is  not  sufficient 
ground  for  disturbing  a  judgment,  when  his  testimony  is  supported,  as 
well  as  assailed,  by  other  evidence.     The  State  v.  Bixby,  465. 

21.  CJoRROBORATiON  OF  WITNESS.  The  testimony  of  a  witness,  who  is 
corroborated  in  one  particular,  thereby  aoqnires  eredihility  with  letoence 
to  other  matters.    Id. 

22.  Competency  :  trial.  A  person  is  not  a  competent  witness  in  his  own 
behalf,  in  a  trial  on  an  indictment  against  himself.  FoUowini^  The 
State  V.  Laffer,  88  Iowa,  422.    Id. 
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88.  Comfetbhot:  daicaoeb.  In  an  action  to  recorer  for  criminal  conver- 
sation with  the  wife  of  tiie  plaintiff,  teetimony  that  defendant  had 
inteicourso  with  her  before  marriage  with  plaintiff,  that  he  advised  her 
to  many  plaintiff,  and  said  he  **  would  then  come  and  have  inter- 
course with  her/*  was  competent  to  show  the  full  extent  of  the  injury. 
Stumm  9.  Hummely  478. 

84.  Matebiautt.  Aiter  the  wife  of  plaintiff  had  testified  that  she  first 
disclosed  to  her  husband  her  intimacy  with  defendant  under  the 
impulse  of  anger,  further  testimony  in  regard  to  the  circumstances  giv- 
ing rise  to  her  feeling  was  immatenal.    Id, 

25.  Examination  of  wtpness.  When  plaintiff  *8  wife  was  asked  upon 
cross-examination  in  regard  to  certain  acts  of  indecent  familiarity  with 
defendant  before  her  marriage,  the  more  general  question  upon  re-exam- 
ination, as  to  whether  there  had  ever  been  indecent  conduct  between 
them,  could  not  be  made  the  ground  of  objection,  the  way  for  its  admis- 
sion being  opened  by  the  cross-examination.    Id, 

26.  Pleading.  Evidence  of  acts  showing  improper  intimacies  before  mar- 
riage, may  be  properly  admitted  to  show  the  relations  of  the  parties, 
although  the  facts  were  not  pleaded.    Id, 

27.  Beliep  of  witness.  The  plaintiff  was  i)roperly  i)ermitted  to  testify  as 
to  the  reasons  which  induced  him  to  live  with  his  wife  after  the  discovery 
of  her  unchastity.  His  acts  and  belief,  and  not  the  fia^ts  upon  which  his 
belief  was  founded,  were  properly  admitted  for  the  consiaeration  of  the 
jury.    Id, 

28.  weight  of:  sufficiency.  The  finding  of  a  court,  acting  for  a  jury, 
will  not  be  disturbed  on  the  ground  that  it  is  against  the  weight  of  evi- 
dence, in  a  case  where  the  evidence  is  conflicting.  Beiderb^M  dt  Miller 
V.  The  M,  D,  T,  Co,,  500. 

29.  Lost  contract.  Where  the  terms  of  a  lost  contract  were  in  contro- 
versy, evidence  of  the  custom  of  the  parties,  of  conversations  respecting 
the  subject  matter  of  the  contract,  and  of  the  general  nature  and  scope 
of  such  contracts,  was  not  imelevant  or  immaterial.    Id, 

90.  Letter  written  on  bundat.  An  admission  that  a  debt  is  unpaid, 
contained  in  a  letter  written  on  Sunday,  is  sufficient  to  remove  the  bar 
of  the  statute  of  limitations,  and  the  letter  is  admissible  for  that  pur- 
pose.   Ayrts  V,  Bane,  518. 

31.  When  in  conflict  WITH  coNCEl>BD  facts.  Testimony  which  cannot  be 
reconciled  with  the  conceded  and  undisputed  facts  ^tablished  by  the 
evidence  is  not  to  be  received  as  true,  ana  upon  it  no  conflict  of  evidence 
can  be  predicated.  (Artz  v.  The  C,  /?.  J.  dt  P,  R,  Co,,  34  Iowa,  153.) 
Payne  v.  The  C,  R.  L  dt  P.  B,  Co,,  523. 

82.  Competency  of  parol:  notice  to  remove  fence.  In  an  action 
i^fainst  a  road  supervisor  for  trespass  in  tearing  down  a  fence  which 
obstructed  the  highway,  the  admission  of  the  written  notice  to 
remove  the  fence  was  held  not  to  operate  to  exclude  parol  testimony 
bearing  upon  the  suliject  matter  of  the  controversy.  Mosher  v.  Vin- 
cent, 607. 

88.  The  deed  of  a  corporation.  In  an  action  uiK>n  the  deed  of  a  cor- 
poration, where  the  signatures  of  the  officers  signing  it  were  not  denied 
under  oath  and  the  sc^  of  the  corporation  appeared  to  be  affixed,  the 
instrument  was  held  to  have  been  ]}roperly  admitted  in  evidence.  Mil- 
ler, Gh.  J.,  dieseniing,    Blackshire  v.  The  Iowa  Homestead  Co,,  624. 
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84.  Seizik:  pleading.  In  an  action  for  a  breach  of  covenant  of  seizin,  an 
allegation  that  defendant  is  not  lawfully  seized  casts  upon  him  the  bur- 
den of  proof.  (Schqfield  r.  Iowa  Homestead  Co,,  32  Iowa,  317;  Barker 
».  JSTuAn,  38  Id.,  392.)    Id. 

35.  Testimony  op  experts.  An  expert  cannot  give  his  opinion  respect- 
ing ultimate  facts.  His  conclusions  are  competent  only  when  based  upon 
facts  testified  to  by  himself  or  by  others,  and  should  be  excluded  -w^hen 
based  upon  a  hypothesis  which  has  no  foundation  in  the  evidence. 
Muldoumey  r.  I.  C,  E.  Co.,  615. 

36.  Taxation:  railboads.  Parol  evidence  is  admissible  to  show  that  a 
railroad  company  has  toudulently  prevented  the  issuance  to  it  of  patents 
to  lands,  for  the  purpose  of  avoiding  taxation.  The  M,  dt  M.  R,  R.  Co. 
V,  Brown,  655. 

See  Al>MINISTRATOB,  4. 

Criminal  Law,  1, 2, 3, 4. 9, 13, 14, 15,  24, 25. 

Deed,  1. 

Instruction,  1,  3. 

Pleading,  7,  8. 

Partnership,  3,  4. 

Railroads,  1. 

Seduction,  1. 

Statute  op  Frauds,  1,  2. 

Verdict,  1,  2,  3,  4. 

Will,  1. 


EXECUTION. 
See  Conversion,  1. 
Mortgage,  3. 
Replevin,  1. 

FACTOR. 
See  Negligence,  2. 

FORECLOSURE. 
See  Judgment,  2. 

FEES. 

1.  Witness:  when  subpcenaed  in  several  cases.  A  vntness  who  is 
subpoenaed  to  attend  court  upon  the  same  day  in  several  different  cases, 
is  entitled  only  to  fees  for  attendance  and  mileage  for  each  separate 
day  of  bis  attendance,  and  his  daily  compensation  is  not  increased  by 
the  fact  that  he  is  subpoenaed  in  more  than  one  case.  Constructive 
compensation  is  not  ^owed.    Hardin  v,  Polk  County,  661. 
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FENCES. 

1.  Highway.  The  owner  of  land  throngh  which  a  highway  is  established 
can  only  recover  for  the  erection  of  fences  such  an  amount  as  may  be 
reasonably  proper  under  all  the  circumstances.  The  amount  expended 
therefor  is  not  the  measure  of  recovery.    Bland  v.  Hixenbaugh,  582. 

See  EviDBNCE,  d2. 

Highway,  5,  7. 

Pbivate  Way,  2. 


FRAUD. 

1.  Judgment  obtained  by.    To  avoid  a  judgment  in  a  collateral  proceed- 

ing, where  it  is  alleged  that  the  judgment  was  obtained,  in  the  princi- 
pal action,  through  &aud.  tiie  fraud  must  be  dearly  established.  Hul- 
verson  v.  Hutchinson  d:  Co.y  316. 

2.  Conveyance  with  a  resertation.    Where  land  is  conveyed  with  a 

secret  reservation  that  the  vendor  shall  use  and  enjoy  it  for  a  time  with- 
out pajrment  of  rent,  such  possession  constituting  a  part  of  the  consid- 
eration, the  convejrance  is  fraudulent  in  law,  afthough  based  upon  a 
valuable  consideration.    Macomber  v.  Peck  et  ah,  351. 

3.  Conveyance.    When  the  circumstances  attending  a  conveyance  of  land 

are  consistent,  either  with  a  fraudulent  intent  or  honesty  of  purpose, 
fraud  will  not  be  imputed.    Dnimmond  v,  Couae  et  aLy  442. 

4. .    A  conveyance  supported  by  a  sufficient  consideration  will  not  be 

set  aside  for  fraud  upon  the  rignts  of  a  creditor,  unless  a  fraudulent 
intent  both  of  grantor  and  grantee  be  shown.    Id. 

5.  Attorney.    Fraud  will  not  be  imputed  in  the  purchase  of  real  estate  by 

an  attorney,  at  a  sale  under  execution  in  favor  of  hi^  cUent,  when  the 
latter  had  announced  his  inabiliW  to  pay  the  costs  and  taxes,  and  had 
instructed  his  attorney  to  bid  it  on  in  nis  own  name,  to  reimburse  him- 
self for  advances  of  money  and  costs.    Page  v.  Stubhs,  537. 

6.  Partition  :  equity.    Equitv  will  award  relief  from  a  decree  in  an  action 

for  partition,  which,  through  the  fr^ud  of  one  of  the  parties,  divided 
and  distributed  the  land  m  violation  of  the  rights  of  the  others,  as 
settled  by  the  pleadings  and  interlocutory  orders.  Young  v.  Tucker, 
596. 

7.  Pleading:  practice.    A  decree  procured  through  fraud  cannot  be 

pleaded  in  another  action  as  an  adjudication  which  will  cut  off  the  rights 
of  the  adverse  party,  who  was  also  a  party  to  the  other  proceeding,  and 
be  binding  upon  him.    Id, 


See  Administrator,  3. 
Conveyance,  1. 
Damages,  4. 

GARNISHMENT. 

Estoppel.     If  the  creditor  is  concluded  by  a  judgment  rendered  in 
an  action  against  tiie  gamisheei  in  which  the  garnishment  proceed- 
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ings  were  pleaded  as  a  defense,  he  is  estopped  to  claim  that  ike  gwr- 
nishee  is  liable  under  such  garnishment  judgment.  Luetf  et  ah  v.  Price 
tt  al.,  26. 

See  CosTKACT,  1. 


GUARDIAN  AND  WARD. 

1.  Contract:    ward.     An  afifreement  between  a  guardian,  before  his 

appointment,  and  the  mother  of  his  wards,  his  wife,  that  they  should 
be  treated  as  his  own  children  and  their  estate  used  for  their  education, 
under  which  thejr  resided  in  his  family  and  rendered  him  services,  is  sus- 
tained by  a  sufficient  consideration,  and  would  preclude  him  from  mak- 
ing charge  for  their  support.    Minor  Heirs  of  Bradford  r.  Bodfishy  681. 

2.  Guardian  must  pay  interest  for  money  of  wards.    A  guardian 

is  bound  to  invest  the  money  of  his  ward,  and  is  char^feable  with  inter- 
est thereon.  It  was  held^  in  an  action  against  a  guardian,  that  he  should 
pay  upon  the  funds  in  his  hands,  at  the  rate  of  six  per  cent,  compound 
mterest.    Id. 

3.  Support  op  ward.    When  a  ward  is  possessed  of  a  small  estate,  and 

is  able  to  earn  something  toward  his  support,  and  resides  with  his 
mother,  who  is  able  to  support  him,  and  his  step  father,  who  is  his  guar- 
dian, the  latter  should  not  be  allowed  to  charge  the  estate  of  the  ward 
with  his  maintenance.    Id, 


HIGHWAY. 

1.  Railroad.    The  use  of  a  road  as  a  highway  by  the  public  for  more 
0      than  ten  years,  with  the  knowledfire,  consent  and  permission  of  the 

.  owner,  amounts  to  a  dedication  of  it  to  that  use.  and  a  railroad  com- 

?any  may  lay  its  track  over  and  along  such  highway.    Gear  et  al,  v. 
'he  C.  C,  db  D,  R,  Co,.  23. 

2.  Jurisdiction:   IRREGULARITY.     Where  the  time  fixed  for  the  final 

hearing,  in  a  proceeding  to  change  a  public  road,  was  less  than  sixty 
days  from  the  report  of  tne  commissioner,  while  the  petition,  notice  and 
other  steps  were  regular  and  in  compliance  with  the  statute :  Held^ 
that  the  irregularity  did  not  render  the  proceedings  void  nor  vulnerable 
to  collateral  attack.    The  State  v.  Kinney^  226. 

3.  Effect  of  condition.     The  fact  that  the  final  order,  establishing  the 

change,  was  made  upon  the  condition  that  the  new  road  should  be  made 
as  good  as  the  old,  would  onlv  operate  to  suspend  the  taking-  effect  of 
tiiie  order  until  the  condition  should  be  performed.     Id, 

4.  Application  to  establish:  notice.     Notice  must  be  given  of  the 

pendency  of  an  application  for  the  establishment  of  a  r^ui  to  confer 

iurisdiction  upon  the  Board  of  Supervisors,  and  unless  it  appear  to' 
lave  b33n  given,  jurisdiction  will  not  be  presumed.    {The  State  v. 
Berry y  12  Iowa,  58.)    The  State  v,  Anderson,  274, 

5.  Fences:  damages.    Where  the  establishment  of  a  road  renders  the 

building  of  fences  necessary,  the  damages,  allowed  for  the  appropria- 
tion of  the  land  should  not  be  diminished  by  the  value  of  vldj  advan- 
tages which  may  accrue  to  the  adjacent  property,  from  the  erection  of 
the  fences.    Bland  v,  Hixenbaugny  532. 

6.  What  constitutes  an  obstruction  op.    If  a  fence  along  a  highway 

is  so  situated  as  to  endanger  public  travel,  although  it  does  not  extend 
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across  the  track,  or  to  reoiuire  removal  in  order  to  render  &e  road  saft 
for  puWc  use,  it  is  a  direct  obstraction  of  the  highway.  Mosher  v, 
Vincent,  607. 

Fekcb:  beasonable  time  to  remove.  What  constitates  a  reasonable 
time  {or  the  removal  of  fence,  condemned  by  the  road  superviscMr  as  a 
direct  obstmction  to  travel,  is  a  question  of  fact  for  the  determination 
of  the  jury.    Id. 

See  Appeal,  2. 

EvnxEifCE,  18. 


HOMESTEAD. 

Whek  wife  NEED  NOT  JOIN  IN  LEASE.  A  Hcense  to  remove  mineral 
firom  land  occupied  as  a  homestead,  when  its  enjojnaent  for  the  uses  of 
a  homestead  is  not  therebjr  impaired,  may  be  given  by  the  husband 
without  the  assent  of  the  wife.    Harkness  et  aL  v.  Burton  el  aL,  101. 

If  her  assent  were  necessary  to  give  validity  to  a  parol  license, 


it  would  be  presumed  if  she  had  full  knowledge  of  work  done  or  expenses 
incurred  thereunder,  and  made  no  objection.    Id, 

3.  Chanob  of.  The  purchase  of  a  homestead  with  means  derived  partly 
from  the  sale  of  a  former  one  and  partly  from  other  sources,  not  exceed- 
ing in  value  the  first  homestead,  entitles  the  owner  to  hold  it  exempt 
irom  debts  contracted  during,  and  subsequent  to,  the  occupancy  of  tne 
latter.    Id. 

DEBTS  CONTBACTED    PENDING    THE    CHANOB.     The  Salo  of  a 


homestead,  with  the  intention  of  purchaajng;  another,  entitles  a  party 
to  a  sufficient  time  in  which  to  carry  out  his  mtention,  and  if  there  be 
no  unreasonable  delay,  he  holds  the  new  homestead  exempt  from  debts 
contracted  after  the  sale  of  the  old  one.  Benham  et  ux.  v.  Chantbir' 
lain  dt  Co.,  358. 

See  Husband  and  Wifb,  1. 

PxTBLio  Lands,  1,  2. 

Taxation,  23,  24. 


HUSBAND  AND  WIFE. 

1.  Mobtoaoe:  HOMESTEAD.    The  mortgage  of  a  homestead,  executed  by 

both  husband  and  wife  to  secure  a  note  given  by  the  husband  alone, 
for  a  pcurt  of  the  porchase  price  of  the  homestead,  would  not  render  her 
the  owner  of  the  property,  when  it  did  not  appear  that  she  had  author- 
ized him  to  purchase  it  for  her,  or  that  he  did  so  purchase  it.  Eock 
V.  Kreig  et  al,  239. 

2.  Pbopebty   op   THE  WIFE.      As   between    husband    and   wife,    the 

personal  property  of  the  latter  does  not  vest  in  the  husband  upon  being 
placed  in  nis  poasession  and  under  his  control.  The  presumption  of  his 
title  is  only  raised  in  favor  of  third  persons,  acting  in  good  faith  and  in 
ignorance  of  the  real  ownership.    Root  et  al.  v.  Sehaffner  et  aL,  375. 

8.  :  MOBTGAGE.    The  husband's  possession  does   not  deprive  the 

wife  of  the  right  to  mortgage  the  property,  and  the  record  of  the 
mortgage  is  notice  to  the  world  of  tne  rights  of  the  mortgagee  and 
mortgagor  therein.    Id. 
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4.  Property  ofthbwifb.  The  personal  property  of  the  wife,  which  is 
left  subject  to  the  control  of  the  hosbaxid,  is  presumed,  in  faror  of  third 
persons  acting  in  good  fiuth  and  in  ignorance  of  the  real  ownership,  to 
nave  been  iaruisfened  to  him.    Mill^  dt  Co,  v,  Steele^  b21. 

5. .    Credit  extended  to  the  husband,  while  his  wife's  per90Q9lty  is 

in  his  possession  and  under  his  control,  is  presumed  to  ha^e  been  given 
in  the  oelief  that  her  property  is  subject  to  his  debts.    Id. 

6. :   LT ABILITY  FOR  DEBTS  OP  HUSBAND.    To  exempt  the  wife's 

property  from  liability  for  the  husband's  debts,  a  notice  of  her  owner- 
ship must  be  filed  with  the  recorder  of  deeds  of  the  county;  but  such 
exemption  ¥nll  not  embrace  debts  contracted  without  knowledge  of  the 
real  ownership,  and  before  the  filing  of  the  notice.    Id, 

See  Homestead,  1,  2. 


INDEMNITY  BOND. 

GoNSiDERATiOK.  A  bond  to  indemnify  a  surety  upon  a  bond  for  costs 
held  to  be  sustained  by  a  sufficient  consideration,  although  not  executed 
until  after  the  bond  for  costs,  where  it  appeared  that  the  latter  was 
signed  under  a  promise  that  the  former  should  be  given.  Orim  r. 
Semple,  570. 

INFANT. 

1.  Contract:  when  disappiriced.  If  a  minor  who  is  en^raged  in  busi- 
ness for  himself  possesses  property  and  manages  his  affairs  as  an  adult, 
persons  dealing  with  him  are  justified  in  concluding  that  he  is  capable 
of  making  contracts.    Jaques  v,  ScuSy  867. 


2. : :    Sec.  2239  of  the  Code  is  not  limited  to  the  particular 

*    business  in  which  the  minor  may  be  engaged,  but  applies  to  all  contracts 
he  may  make.    Id, 

8.  Liability  op.  That  a  minor,  en^paged  in  business  as  a  member  of  a 
co-partnership,  had  no  property  m  the  stock  and  only  an  interest 
in  the  profits,  does  not  operate  to  discharge  his  liability  upon  his  con- 
tract   Id, 

See  Statute  op  Limitations,  1. 


INJUNCTION. 

When  not  dissolved  upon  answer.  Where  an  answer  alleged  that 
a  school  board  assembled  upon  the  call  of  the  president,  to  change  the 
boundaries  of  sub-districts,  and  that  the  recoros  did  not  show  the  call 
although  it  was,  in  fact,  made :  Held,  that  it  would  not  justify  the  dis- 
solution of  an  iinunction  to  restrain  proceedings  under  the  authority  of 
such  meeting.    Trotter  et  al,  v,  PaunUy  et  a/.,  208. 

See  Evidence,  13. 

Township,  2. 

Jurisdiction,  1. 

Municipal  Corporations,  6. 

Practice,  4. 

Railroads,  10. 

Taxes,  18. 
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INSTRUCTION. 

1.  Plbadiho:  evidencb.    An  inaiaruction  based  upon  facts  not  pnt  in  issue 

by  the  pleadings  or  sustained  by  the  evidence,  is  erroneous.  Root  et  al. 
V.  Schooner  et  al,,  375. 

2.  Corroboration  of  witness.    Thtf  following  instruction  was  correctly 

fliven:  **  If  ^ou  believe  that  the  child  of  plaintiff's  wife,  shown  vou 
during  the  tnal,  resembles  defendant,  and  experience  teaches  you  that 
there  is  anything  reliable  in  this  appearance,  that  would  be  safe  for  you 
to  form  aq  opimon  on,  you  may  consider  it  in  corroboration  *'  of  her 
evidence.    Stumm  v.  Hummel,  478. 

3.  Evidence:  practice.    It  is  not  error  to  refuse  an  instruction  based 

upon  a  theory  of  fact  which  is  not  supported  by  evidence,  even  if  it 
contains  a  correct  legal  proposition.    Howe  tt  Co.  v.  Sutherland,  484. 

4.  : .    The   court    properly   refused   an    instruction   which 

embodied  a  correct  proposition  of  law,  but  based  it  upon  a  single  fact 
when  it  required  to  be  also  supported  l^  others.    Id, 

5.  When  error  to  refuse.    It  is  error  to  refuse  an  instruction  correct  in 

law  and  based  upon  a  theoij  of  fact  sustained  by  the  evidence,  when 
the  same  legal  proposition  is  not  embraced  in  any  other  instruction 
given.    Bartle  r.  Phelps,  498. 

6.  Special  verdict:  practice  in*  the  supreme   court.    When  an 

erroneous  instruction  could  only  have  been  without  prejudice  if  a  special 
verdict  of  a  particular  kind  had  been  found,  such  special  verdict  will 
not  be  presumed  for  the  purpose  of  sustaining  the  judgment.  Bland  v, 
Hixenbaugh,  532. 

.  See  Criminal  Conversation,  3. 

Criminal  Law,  7,  26. 

Neglioenob,  1,  3. 

Practice,  3, 15. 

Seduction,  2. 


INTEREST. 
See  Guardian  and  Ward,  2. 
Taxes,  15. 

INTOXICATING  LIQUORS. 

Sale  bt  manufacturer.  Section  1526  of  the  Code  does  not  confer 
upon  the  manufacturer  of  intoxicating  liquors  the  right  to  sell  the 
same  in  this  State,  even  for  mechanical,  medicinal,  culinary  or  sacra- 
mental purposes,  without  permission  first  obtained  irom  the  Board  of 
Supervisors  of  the  county.    Becker  v,  BeUen,  668. 

Vol.  XXXIX. — 47 
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2.  Recoteby  of  pbicb  paid.  One  who,  wi£h  pennisaion  io  sell  intoxica- 
ting liquors,  pnrdiases  a  quantity  from  a  manufacturer  without  permis- 
sion to  sell,  may  not  only  set  up  the  unlawful  sale  to  defeat  a  recovery 
for  the  price  of  the  same,  but  where  he  has  made  a  payment  thereon 
may  recoyer  the  amount  thus  paid.    Id. 

See  AoTiOK,  6. 

Eyidekce,  16, 17. 

Statutb  of  Ldotatiokb,  8. 

Tort,  1. 


JUDGMENT. 

1.  Pbesumptiok  IK  ITS  FAYOB.    When  the  abstract  showed  that  defend- 

ant's daim  was  based  upon  a  tax  deed,  which  was  not  shown  to  be 
insufficient,  and  that  thereupon  the  court  found  the  right  of  poeseamon 
to  be  in  defendant,  the  deed  was  presumed  to  be  regular,  and  the  judg- 
ment sustained.    Mathews  v.  Stephens  et  a/.,  279. 

2.  Notiob:  forbclosube.    A  subsequent  purchaser  of  mortgaged  prop- 

erty who,  in  an  action  to  foreclose  the  mortgage  and  correct  a  mistake 
therein  has  been  served  with  notice  that  no  personal  judgment  is  asked 
against  him  and  who  thereupon  appears  ana  takes  time  to  plead,  is  not 
concluded  bv  a  iudgment  by  demult.  Upon  petition,  the  judfinnent 
should  be  set  aside  and  the  party  admitted  to  defend.  Choate  v,  Sutton 
et  ah,  308. 

3.  Whbk  set  aside:  parties.     The  provisions  of  Section  8160  of  the 

Revision,  (Ck>de,  Sec.  2877,)  do  not  authorize  a  iudgment  obtained  upon 
service  by  publication  to  be  set  aside,  where  the  ^aintiff  in  the  action 
was  not  made  a  party  to  the  proceedings.  H%Uver8Mi  v,  Hutchinson  db 
Co.,  316. 

4.  Void  without  notice  to  a  pabty:  appeabakcb.    The  failure  to 

serve  a  party  in  interest  with  notice  renders  void  a  judgment  which 
deprives  nim  of  substantial  rights.  In  the  absence  of  notice,  jurisdic- 
tion is  not  conferred  by  an  unauthorized  appearance  entered  by  an 
attorney.    Macomber  v.  Peck  et  oZ.,  351. 

5. :  estoppel.   To  avail  himselfof  the  invalidity  of  such  a  judgment, 

the  party  prejudiced  must  move  within  a  reasonable  time.  Otherwise  his 
laches  will  estop  him  as  against  innocent  third  parties,  whose  rights 
have  meanwhile  accrued.    Id. 

6.  Lien  of.    A  judgment  is  not  a  lien  upon  an  equitable  interest  in  real 

estate  in  such  a  sense  as  to  charge  or  affect  a  subsequent  bona  tide  pur- 
chaser without  notice.  Following  Bridgman  dt  Co,  v,  McKissick  dt 
Bone,  15  Iowa,  260.    Hultz  et  al  v.  Zollars  et  al„  589. 

7.  Estoppel.    When  a  judgment  is  rendered  by  agreement  of  t^e  parties* 

and  it  is  further  a^eed  between  them  that  the  mortffaged  property 
shall  be  bid  off  in  full  satisfetction  of  the  judgment,  ana.  relying  upon 
the  agreement,  the  debtor  fails  to  interpose  certain  available  set-ofis, 
And  cQter  judg[ment  the  creditor  refuses  to  take  the  propertY  in  satisfac- 
tion  of  the  judgment,   the  debtor  is  not  estopped   therein  from 


Digitized  byVjOOQlC 


„     ie  amotint  of 
S^ker,  675. 


leoovering  the  amotint  of  the  set-off  in  another  action.  Sifvefy  v^ 
S^ker,  675 

See  Eytdenob,  20, 
Fbaud,  1. 

JUBXSDICnOK,  2. 

Plbadiko,  8. 
Practicb,  1,  5. 

BEPUfiVJiff,  1, 

Rbs  Aimtudioata,  2. 
Taxes,  7,  10,  12,  18.    . 

JUDICIAL  SALE. 

1.  Sheriff's  deed:  equttt.    The  possession  of  a  sheriff's  deed  execated 

upon  the  statement  of  the  grantee's  assizor,  that  he  owned  the  certifi- 
cate of  sale  bnt  had  lost  or  mislaid  it,  will  not  conclude  the  real  holder 
of  the  certificate.  Where  the  equities  are  with  the  latter,  and  the  deed 
executed  by  the  sheriff  is  unauthorized,  it  will  be  set  aside.  Bowman  p^ 
Davis  et  at,  99^. 

2.  NonoB  TO  PUBCHASER.    When  land  was  sold  upon  execution  under  a 

judgment  rendered  in  another  county,  before  the  fisUdng  effect  of  Section 
B24i  of  the  Revinon,  no  transcript  of  the  judgment  haying  been  filed 
in  the  county  where  the  sale  took  place,  it  was  held  that  a  purchaser 
from  the  juagment  debtor  for  a  yaluable  consideration,  without  notice  <^ 
the  judgment  or  sale,  whose  purchase  was  made  after  the  sale  but  before 
the  execution  and  recording  of  the  sheriff's  deed,  would  hold  the  land 
as  against  the  purchaser  at  sheriff's  sale.    MeOinma  p.  EdgtU^  419. 

d.  CoKSTBUCTiYE  NOTICE.  Under  Section  1947,  Code  of  1851,  the  publicity 
of  tho  proceedings  of  a  sheriff's  sale  is  constructiye  notice  to  those  only 
who  deriye  their  title  from  or  through  the  judgment  debtor.  HuUz  et 
a/.  9.  ZiMara  etoL,  589. 

See  MoBTGAOB,  8, 4. 

Trust,  1, 2, 


JURISDICTION. 

1.  Election:  injunction.    Whether  a  court  has  power  or  jurisdiction  to 

enjoin  an  election  held  pursuant  to  a  public  law,  qucBre.  Lamb  9.  The 
B,,aR.d^M.ILCo,,d3S. 

2.  JuDOMBNT.    In  an  action  inyolving  the  yalidify  of  a  judgment  rendered 

by  a  court  of  general  jurisdiction,  the  authority  of  the  court  to  render 
the  judgment  will  be  presumed.  To  establish  its  jurisdiction  affirma- 
tiyely,  it  is  not  necessaiy  that  the  facts,  eyidence,  or  circumstances  con- 
ferring it«  should  be  set  out  in  the  record;  and  should  the  record  disclose 
QOthmg,  jurisdiction  oyer  both  the  person  and  sul^'ect  matter  will  be 
presumed,  when  the  validity  of  the  judgment  is  questioned  collaterally. 
Following  Boker  et al.  v.  Chaplku  et  oZ.,  12  Iowa,  204.  Hunger  o.  Bair* 
low  et  al.,  539. 
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8. :  coNOLUBiYCKBflS  OF.     The  jurisdiction  of  Uie  Disizic^  Goort 

under  the  Code  of  1851,  over  the  subject  matter  of  the  foreclosure  of  tax 
deeds,  does  not  require  to  be  shown  of  record,  to  give  its  judgment 
validity,  when  assailed  in  a  collateral  proceeding.    Id. 

4.  Amount  in  controvicbst:  attachment.   In  an  action  by  attachment, 

befose  a  justice  of  the  peace,  the  amount  in  controversy  which  deter- 
mines the  question  of  jurisdiction  is.  not  the  value  of  the  property 
attached,  but  the  amount  of  the  judgment  and  costs.  Hoppe  v,  Byers 
et  al„  573. 

5.  BoABD  OF  BX7PERVI80R8  CANNOT  ABATE  TAXES.    Jurisdiction  is  not 

conferred  upon  the  Board  of  Suf^ervisors  to  determine  the  right  of  a 
municipal  corporation  to  assess  a  tax,  nor  has  the  board  authority  to 
abate  the  tax  levied  by  a  district  township,  upon  the  ground  that  the 
right  to  levy  it  is  in  another  township.  The  Diet.  Tp.  of  Taylor  v. 
Moore  et  al,^  605. 

See  Adminibtbatob,  5. 

Appeal,  5. 

Highway,  2.  ^ 

JURY. 

1.  quAUFiCATiON:  INTEREST.    In  an  action  for  damages,  a  juror  who 

upon  voir  dire  denied  that  his  sympathies  were  with  one  of  the  par- 
.  ties,  or  that  he  was  prejudiced  in  favor  of  either,  but  who  admitted  thai 
he  was  the  partner  m  business  of  one  of  them,  was  held  to  have  been 
property  excused  from  service  upon  the  ground  that  a  recovery  might 
nave  affected  the  copartnership  relation.    Stumm  v.  Hupmnel,  478. 

2.  When  lists  were  destboyed.    When  the  lists  of  jurors  had  been 

destroyed  by  fire,  it  was  competent  for  the  District  Court  to  cause  a 
precept  to  be  issued  to  the  sheriff,  directing  him  to  summon  a  new 
panel  from  the  body  of  the  county.  (Rev.,  §  2738).  The  State  v, 
Arthur,  631. 


3.  :  HOW  TO  BE  SUMMONED.    The  precept  thus  issued  may  be  served 

by  the  deputy  sheriff  or  a  special  constable  ai^inted  for  the  pur- 
pose.   Id. 

4.  :  BODY  OP  THE  COUNTY.    When»  in  such  case,  twenty-four  jurors 

were  selected  from  ten  of  the  twenty  townships  of  the  countv.  it  was 
held  to  be  a  sufficient  compliance  with  Sec.  2738,  of  the  Revision, 
requiring  their  selection  from  the  body  of  the  county.    Id. 

5.  Special  teem:   change  of  statute.    ThaJt  the  number  of  jurois 

directed  to  be  summoned  for  a  special  term  was  the  same  as  the  number 
provided  for  in  such  a  case  by  the  Revision,  does  not  imply  that  tiie 
<H^ier  was  a  nullity  respecting  the  number,  and  thsA,  the  takmg  effect  of 
the  Code  before  tue  term  would  render  a  panel  of  twenty-four  neces- 
sary.   Fifield  V.  Chick  et  al.,  651. 

.     See  Cbiminal  Law,  8, 10, 12, 14. 

Evidence,  18. 

LANDLORD  AND  TENANT. 

1.  License  op  mining  lands.  A  parol  license  of  mining  lands  is  valid, 
and  can  only  be  terminated  by  compensation  to  the  licensee,  or  the 
notice  necessary  to  terminate  a  tenancy  at  will.  Harkness  et  al.  v. 
Burton  et  al.y  101. 
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2. .    Snoh  license  is  good  against  a  BubBoqaent  lessee  or  licensee  wiUi 

notice.    Id, 

3.  EsfBLBMBNTB.    A  tenant  at  will  is  entitled  to  emblements.    JteiUy  v. 
Rir^lqnd  et  al.,  106. 

So,  alsot  is  a  tenant  whose  lease  is  determined  bv  the  act  of  God, 


as  the  tenant's  death,  or  the  act  of  the  owner  in  expelling  him.    Id, 

TENANT  MAY  ENTBB  UPOK  PHBMI8B8.    A  tenant,  having  the 


right  to  emblements^  may  enter  upon  the  premises  to  hanrest  the  crops 
growing  at  the  termmation  of  his  tenancy.    Id. 

Occupying  clatmant.  Where  a  judgment  of  the  Ciicuit  Court  of  the 
United  States  had  awarded  to  W.  the  ownersMpof  the  land,  and  R. 
had  subsequently  recovered  judgment  against  W .  for  improvements 
under  the  occupying  claimant  law,  while  W.  was  to  be  allowed  three 
years  in  which  to  pay  it,  and  he  for  some  months  delaved  such  pay- 
ment, it  was  held  that  R.  was  lawfully  in  possession  until  the  judgment 
was  paid  and  was  entitled  to  the  crops  which  he  might  raise  upon  the 
land.    Id, 

See  Taxbs,  21. 


MANSLAUGHTER. 
See  Criminal  Law,  5. 

MECHANIC'S  LIEN. 

1.  Collateral  security.  The  acceptance  of  a  mortgttfe,  for  the  same 
debt  upon  the  same  property  covered  by  a  mechanic  s  hen,  is  not  collat- 
eral securi^  within  the  meaning  of  the  statnte.*and  will  not  divest  it, 
unless  the  uen  holder  evinces  an  intention  jbo  relv  upon  the  new  security 
rather  than  upon  the  lien.    Gilcrest  v,  Oattschalk  et  ah,  311. 

2. :  WAIVER.  An  action  to  foreclose  the  mortgage,  where  the  peti- 
tion recites  all  the  facts  and  prays  judgment  and  the  enforcement  of  the 
lien,  basing  the  claim  upon  the  account  for  materials  famished,  is  not 
to  be  regaraed  as  a  waiver  of  the  mechanic's  hen.    Id, 

3. :  LIMITATION  OF  ACTION.    Chapter  111,  Laws  of  1862,  does  not 

extend  the  time  within  which  the  action  to  enforce  a  mechanic's  lien 
must  be  commenced  beyond  nine  mouths  tom  the  date  within  which 
the  account  was  required  to  be  filed  by  section  1851  of  the  Revision. 
(Code.  Sec.  2137.)    Id, 

4. :  RULE  APPLIED.    Where  more  than  nine  months  had  elapsed 

from  the  date  of  filing  the  account,  it  was  held  that  the  hmitation  could 
not  be  evaded  by  filing  it- a  second  time,  and  that  the  right  to  maintain 
the  action  was  not  thereby  renewed.    Id, 


MINING  LANDS. 
See  Landlord  and  Tenant,  1,  2. 

MORTGAQE. 

Note:  consideration.  A  mortgage  and  note,  regrular  upon  their  flEtce, 
axe  w-ima  facie  evidence  of  their  validity,  and  the  burden  of  proof  is 
with  the  defendant  to  show  that  they  were  without  consideration. 
Stuart  V,  Phelps,  14. 
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2.  t  nvsTBUOtiOK.  An  mstanction  to  the  effect  that  if  a  mortgafi^e 
was  TaHd  when  execated,  the  subeequent  ^a^rment  of  a  part  of  what  it 
was  given  to  secore  would  not  defeat  plaintiff  *8  right  to  recover,  was 
properiy  given.    Id, 

3.  Sale  under  execution:  90na  fide  pxtrchaser.     The  sale,  under 

execotion,  (ji  personal  ]Hoperty  which  was  sabjeot  to  a  chattel  in<»tgage 
executed  before  the  levy,  when  the  sheriff  and  attorney  of  the  judgment 
idaintiff  had  knowledge  of  the  existence  of  the  mortgage,  and  the  pur- 
chaser became  aware  of  it  before  the  payment  of  the  purchase  money, 
will  not  entitle  the  purchaser,  under  such  circumstances,  to  {protection 
as  a  &otta./S(2e  purchaser.    Cummingsv.  Tavey,  196, 

4. -:  URN.    To  enable  a  purchaser  to  hold  property  discharged  of  a 

Srior  hen,  he  must  have  paid  the  purchase  money  before  notice  of  such 
en.    Id, 

5.  Absiqnmsnt  of:  purchase  without  notice.  The  assignment  of  a 
mortgage  is  invalid  against  a  subsequent  purchaser  without  notice,  or 
the  grantee  of  a  subsequent  mortgage,  unless  such  assignment  be  of 
re<x)rd.  (The  Bank,  etCj  v.  Anderson  et  al.,  14  Iowa.  544;  McOiure  r. 
Burris  et  ah,  16  Id.,  591;  Cornoffv.  Fuller,  30  Id.,  212.)  Bowling  v. 
Cook  et  ah,  200. 

6. :  priority  of  uen.    Where  the  mortgagee  transferred  the  note 

secured  by  ihe  mortgage,  and  subsequentlv  purchased  the  mortgaged 
properly,  upon  which;  after  entering  satistaction  of  the  mortgage,  he 
executed  a  second  to  secure  a  party  who  had  no  notice  that  the  note  was 
unpaid,  it  was  held  that  th^  Uen  of  the  second  mortgage  is  not  affected 
by  the  first,  and  is  superior  thereto.    Id, 

7.  An  absolute  conveyance  of  real  property,  intended  bs  security  for  a  load, 

where  the  grantee  executes  a  bond  for  re-conveyance  upon  the  payment 
of  the  loan,  constifhtes  an  express  mortgage;  and  the  property  is  sub- 
ject to  sale  ux>on  executicm  under  a  judgment  against  the  grantor. 
Clinton  Nat,  Bank  v,  Manwarring,  281. 

8.  When  a  deed  is.    A  deed  absolute  in  form,  which  is  executed  to  secure 

a  loan,  will  be  treated  as  a  mortgage.    Johnson  et  al.  v.  Smith,  549. 

9.  Prior  Incumbrance:   subrooation.    The  execution  of  a  mortgage  to 

raise  money  with  which  to  discharge  a  prior  incumbrance  will  entitle 
the  mortgagee,  upon  the  applicahon  to  that  object  of  the  money  th« 
raised,  to  be  subrogated  to  the  rights  of  the  prior  incumbrancer.  Gil- 
bert  V,  Gilbert  et  ah,  657. 

10.  Deed.  When  a  deed  absolute  upon  its  fece  was  held  to  operate  as  a 
mortgage.    Berberick  v,  Fritz,  700. 

See  Husband  and  Wife,  1,  3. 

Taxation,  16. 

Usury,  1. 


MUNICIPAL  CORPORATIONS. 

Power  of  i«eoi8I>ature  over:  taxation.  Municipal  corporations 
axe  the  creatures  of  the  legislature,  and  can  acquire  no  rights  in  antag- 
onism to  those  of  their  creator.  They  can  possess  no  vested  riflht  to 
an  uncollected  tax,  authorized  b^  a  general  law  and  for  a  generu  pur- 
pose, which  shall  deprive  the  legislature  of  the  right  to  alt^  and  repeal 
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ilie  general  law,  thereby  defeatinf^  the  ooUeotion  of  the  tax.  With 
respect  to  private  oorporadons  the  rule  is  otherwise,  bat  the  doetrine  of 
exemption  from  legrislative  aathority  should  not  ^be  extended.  The 
CUy  of  Dubuque  v.  The  III  Cen.  R.  Co,,  56. 

2.  Special  tax:  i3«»rovbmbnt  of  streets.  The  redolntion  of  a  city 
council,  declaring  the  necessity  for  the  improvement  of  a  certain  street, 
requinng  the  proper  committeB  to  advertise  for  bids  for  the  work,  and 
affirming  that  the  cost  should  be  assessed  upon  the  owners  of  abutting 
property,  was  not  such  an  order  for  the  work  as  to  authorize  the  levy  of 
a  special  tax,  after  the  repeal  of  the  statute  under  which  the  city  was 
empowered  to  assess  the  cost  of  improvements  upon  adjacent  lots.  The 
Wardens  etc.  f>.  The  City  of  Burlington,  224. 

8.  Powers  of:  construction.  Municipal  corporations  are  limited  to  the 
exercise  of  such  powers  as  are  expressly  granted,  and  such  as  are  neces- 
sary to  effectuate  the  purposes  of  their  incorporation.  Their  powers 
are  strictly  construed.    The  City  of  Keokuk  v.  Scrogga,  447. 

4.  Charter:  amendment  to.    Where  the  original  charter  of  a  city  con- 

ferred upon  the  corporation  power  to  pass  all  ordinances  necessary  to 
protect  it  against  imuries  by  nre,  and  an  amendment  to  the  charter  enu- 
merated the  particular  acts  which  the  city  might  do  **  for  the  purpose  of 
guarding  against  calamities  b^fire:  *'  Held,  that  the  ganeral  power 
conferred  by  the  charter  was  Imiited  by  the  provisions  of  the  amend- 
ment, and  that  the  city  had  no  authori^  to  pass  an  ordinance  for  pro- 
tection against  fires,  not  authorized  thereby.    Id, 

5.  Improvement  of  streets.    Chapter  45,  Laws  of  the  Fourteenth  Gen- 
'  end  Assembly  (Sec.  466,  of  the  Code),  does  not  empower  a  city  council 

to  pass  an  ordmance  for  the  construction  of  a  siaewaJk,  and  for  the 
levying  of  a  tax  upon  abutting  propertj'  to  pay  the  cost  of  the  same,  unless 
a  peti^on  therefor  is  presented  to  the  council,  signed  by  a  majority  of 
the  resident  owners  of  the  property  abutting  the  street  to  ba  improved; 
without  such  petition  the  improvement  cannot  be  ordered  or  the  tax 
levied  by  a  vote  of  three-fourths  of  the  members  of  the  council.  Tal- 
lant  V,  The  City  of  Burlington,  543. 

6.  Estoppel:  injunction.    That  an  owner  of  abutting  property  failed  to 

eiyoin  the  prosecution  of  an  improvement  upon  a  street,  which  was 
illegally  ordered  by  the  dty  council,  and  paid  an  assessment  for  the 
same  under  protest,  does  not  estop  him  after  the  completion  of  the 
work  to  ask  an  injunction  against  the  collection  of  a  subsequent  and 
further  assessment  for  the  same  work.    Id, 

7.  When  a  tax  may  be  recovered.    Under  an  ordinance  subjecting  a 

city  to  the  liabDities  imposed  upon  counties  by  Sec.  762  of  tie  Revision, 
an  action  against  the  ci^  will  he  for  the  recovery  of  an  illegal  or  erro- 
neous tax,  paid  under  protest.    Id, 

8.  Powers:  ijabilitt  for  acts  of  officers.    Municipal  corporations 

are  limited  to  the  exercise  of  powers  expressly  conferred  by  statute. 
and  thev  are  not  liable  for  the  acts  of  their  officers  under  an  ordinance 
which  they  were  not  empowered  to  pass.  Field  v.  The  City  of  Dee 
Moines,  575. 

9.  Destruction  of  private  property  to  prevent  the  spread  of 

fire.  That  the  officers  of  a  municipal  corporation  are  authorized  to 
direct  the  destiuction  of  private  buildings  and  other  property  to  pre- 
vent the  spread  of  fire,  does  not  make  the  corporation  uable  to  the 
owners  for  the  property  thus  destroyed,  in  the  absence  of  an  express 
statute  or  provision  in  the  charter  creating  such  liability.    Id.      - 
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10. : .    The  aathoritief  oonndered  which  hold  thai  HafaOilf' 

for  property  thus  destroyed  does  not  exist  at  common  law,  and  is  only 
created  where  the  statute  of  the  state  has  made  the  corporation  respon* 
sible.    Id. 

11.  Eminent  domain.  The  destruction  of  private  property  to  prevent  the 
spread  of  conflagration  is  not  a  takingr  of  private  property  for  pabUc 
use,  entitling  the  owner  to  compensation  from  the  city.    la. 

Argument  1.  It  is  not  among  the  purposes  for  which  the  right  of 
eminent  domain  is  conferred  upon  cities.  (Rev.,  §§  1064,  1065, 
1066,  1067.) 

Argument  2.  The  statute  cannot  confer  upon  municipal  corpora- 
tions the  ri|^ht  to  appropriate  private  property  without  ^r9<  making 
compensation  theren)r. 

Argument  3.  The  destruction  of  private  property  in  such  cases  is  an 
exercise  of  the  right  which  incBviduals  possess  to  destroy  private 
property  in  cases  of  imperative  necessity. 

See  Taxation,  2,  8, 11. 

Taxks,  3,  8,  9, 10, 11. 


NEGLIGENCE. 

1.  Liability  for:  instruction.    The  negligence  of  a  party  must  be  the 

immediate,  proximate  cause  of  an  injuiy  to  render  him  liable  therefor: 
and  the  same  rule  applies  to  the  contrimitory  negligence  which  would 
.relieve  him  from  liability.  An  instruction  which  stated  that  the  negli- 
gence of  plaintiff  must  nave  contributed  '*  directly"  to  the  ii^'ury  to 
excuse  defendant,  was  held  to  come  within  the  rule.  Gates  v.  The  B., 
C.R.dM.R.  Co.,  45. 

2.  Measure  of  recovery:  factor.    Where  H.,  a  commission  merchant 

in  Chicago,  under  instmctions  iix»m  S.,  sold  for  the  latter  five  thousand 
bushels  of  oats  upon  a  time  contract,  and  negligently  failed  to  require  a 
margin,  in  accordance  with  the  rules  of  the  board  of  trade,  or  to  notifir 
S.  of  his  right  to  demand  such  margin,  and  also  nej^plected  to  advise  S. 
that  he  had  sold  the  oats  to  parties  who  were  operatmg  a. comer  which, 
to  be  successful,  required  to  be  maintained  for  tnirty-two  days  longer,  it 
was  held  that,  upon  the  failure  of  the  vendees,  by  which  S.  lost  the 
benefit  of  the  contract,  he  was  entitled  to  recover  from  H.  the  amount 
of  such  loss.    Howe  d'  Co.  r.  Sutherland^  484. 

3.  Effect  of  contributory:  instruction.     In  an  action  to  recover 

damages  for  injuries  caused  by  a  defective  sidewalk,  the  lury  may 
proi>erly  be  instructed  to  consider  all  the  circumstances  under  which 
the  injury  occurred,  as  well  as  the  condition  of  plaintiff  at  the  time,  in 
determinmg  whether  by  his  own  negligence  ne  contributed  thereto. 
Cramer  v.  The  City  of  Burlington,  512. 

4.  Notice  of  defective  sidewalk:  city.     The  knowledge  of  two  or 

more  citizens  that  a  sidewalk  is  in  a  dangerous  condition  is  not  notice 
thereof  to  the  city.  To  render  it  liable  for  resulting  ii^'uriefl,  it  must 
either  have  express  notice  of  a  defect  not  in  the  original  construction,  or 
the  fact  of  suen  defect  must  be  notorious.  (Doulon  v.  The  City  of  Clm' 
ton,  33  Iowa,  397.)    Id. 

5.  Adjudication:  estoppel.    A  party  in  interest,  who  permits  an  adjudi- 

cation to  be  made  without  moving  to  protect  his  rights  until  he  finds 
it  adverse  to  himself,  in  the  absence  oif  any  excuse  for  his  failure  to 
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interrene,  is  estopped  to  demand  in  another  action  that  the  judgment 
be  set  aside.    Tredway  v.  The  S.  C.  dt  P.  B.  Co,  it  a/.,  "''" 


See  CONTOUANCE,  1. 
COKYERSIOK,  3. 

Pbinoifal  Ain>  Aoekt,  S. 
Railroads,  1,  8,  4,  5, 12, 18, 14, 15, 16. 

NEW  TRIAL. 

1.  When  hotion  tor  icust  bb  madb.    A  motion  for  anew  trial  must  be 

made  before  ^  judgment  is  rendered.    The  State  v.  Bixby,  465. 

2.  Praoticb.    It  requires  a  stronger  showing  to  reverse  an  order  granting, 

than  one  refusing,  a  new  trial.    (Freeman  v.  Bich^  1  Iowa,  504.)    Haw 
ell  V.  Snyder,  610. 

3.  Verdict:  special  findiwos.  Where  a  general  verdict  and  special 
findings  have  been  returned,  the  granting  of  a  motion  for  a  new  trial 
will  operate  to  set  aside  all  the  special  findings,  when  the  motion  was 
not  limited  to  some  of  the  fiEicts  in  issue.    Buble  v.  Aihina,  694. 

See  AcnoN,  6. 
Practice,  18. 

PkA^CTICB  IN  THE  SUPRBXE  C!!oURT,  8. 

Yerdict,  2. 


NOVATION. 
See  Contract,  6. 

OCCUPYING  CLAIMANT. 
See  Landlord  and  Tenant,  6. 

PARTIES. 

Partnership:  action.  Where,  upon  the  dissolution  of  a  co-partner- 
ship, it  was  stipulated  that  all  unsettledbusiness  should  be  entrusted  to 
one  of  the  partners,  and  by  him  arranged  for  their  joint  benefit  in  the 
same  manner  as  if  the  firm  had  continued  to  exist,  with  power  to  exe- 
cute all  contracts,  and  perform  all  duties  necessary  to  i^e  settlement  of 
its  affairs:  Held,  that  he  could  not  maintain  in  his  own  name  an  action 
to  recover  a  debt  alleged  to  be  due  the  firm.  Sypher  et  a/,  r.  Savery  et 
al,  258. 

Who  are  not  bound  by  an  adjudication.  Judicial  proceedinjg^s, 
to  which  one  is  neither  privy  nor  party,  are  not  conclusive  upon  him. 
That  a  conveyance  irom  pUuntiffs  source  of  title  was  set  aside  as  void 
in  a  proceeding  to  which  neither  the  grantee,  ufx  those  claiming  mider 
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bim,  wet^  made  paHiet,  did  not  impair  plaintiffii*  tiUe.    HultMtitd,p. 
See  Action,  7. 
Eyidencb,  12. 
jxtdomevt,  3. 
Practice,  1L 


PARTITION. 
See  Equity,  6. 

BbS  ADJUDICATAt  2. 

PARTNERSHIP. 

1.  LiABiiJTT  OF  DOBMANT  PARTNER.    In  an  action  to  recover  the  balance 

of  an  account,  it  appeared  that  the  defendant  had  entered  into  a  part- 
nership with  B.  for  the  purpose  of  continuing  in  the  name  of  B.  alone 
the  business  in  which  the  latter  was  already  engaged,  and  that  plaintiff, 
at  whose  bank  the  firm  account  was  kept,  was  not  apprised  of  the 
existence  of  the  co-partnership;  that  prior  to  its  formation  B.  drew 
out  of  the  bank  $6,000,  and  subsequently  the  firm  deposited  $10,000, 
both  transactions  being  in  the  name  of  B :  Held,  That  as  plaintiff  had 
no  knowledge  of  the  existence  of  the  firm,  the  deposits  were  properly 
regarded  as  the  money  of  B.,  to  be  applied  in  the  satisfaction  of  his 
unpaid  account.    AlUn  v.  Brown^  ^. 

2.  Compensation  by  partner  for  lost  time.    It  was  expressly  stipu- 

lated in  the  articles  of  co-partnership  that  each  of  the  four  partners 
should  devote  all  his  time  to  the  business  of  the  firm.  Included  in  the 
individual  account  with  H.,  one  of  the  partners,  wa^  a  charge  for  lost 
time,  by  which  his  share  of  the  profits  was  to  that  extent  diminished. 
In  an  action  against  H.  another  of  the  partners  was  garnished  as  a 
debtor  of  H.  to  the  extent  of  one-fourth  ofthe  charge  for  lost  time,  and 
it  was  claimed  that  the  charge  should  have  beenr^'ected,  because  it  was 
in  the  nature  of  an  allowance  to  the  others  for  services.  It  was  held 
that  the  court  could  not  say,  as  a  matter  of  law.  that  the  plaintiff  was 
entitled  to  recover,  and  that  the  charge  for  lost  time  constituted  an 
indebtedness  to  .H.  on  the  part  of  the  other  members  of  the  firm. 
Leighton  v,  Hosmer,  594. 

8.  Authority  of  one  to  bind  the  firm:  evidence.  The  authority  of 
one  partner  to  bind  the  firm  as  sureties  upon  a  note  may  be  established 
by  evidence  tending  to  show  that  such  authority  had  been  habitually 
exercised  in  previous  transactions  with  the  knowledge  of  the  otheor 
partner,  and  without  his  olitjection.  First  Nat,  Bank  of  Fori  Dodge  v, 
Breese,  WhUlock  dfCo.et  aL,  640. 

4. :  RATIFICATION.    Where  such  authority  did  not  exist,  tlie  act  of 

the  partner  may  be  afterwards  ratified,  and  the  ratification  maybe 
proved  by  drcumstantial  evidence.    Id, 


PLEADING. 

L  EsTOPPKi.:  ALLEGATION  OF  VALUE.     Under  our  system  of  pleading, 
the  question  of  value  must  be  determined  by  evidence.    A  party  is  not 
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estopped  fixmi  proTing  the  trae  valae  wlien  lie  has,  by  mistake,  alleged 
it  incorrectly,  or  where  it  has  changed  since  the  allegation  was  made. 
BeUfy  V.  Eingland  et  a/.,  106. 

2.  GoKCLUsiON  OF  LAW:  TAXES.  Where  a  petition  alleged  that  there  was 
no  evidence  **  on  file  *'  by  which  it  appeared  that  due  notice  and  pub- 
lication had  been  given  of  the  submission  to  a  voto  of  the  people  of  a 
proposition  for  a  special  tax,  it  was  held  that  the  allegation  snomd  have 
been  respecting  the  fact  of  the  submission,  and  that  the  pleading  was 
bad  as  presentmg  a  conclusion  of  law.  Colb,  J.,  dissenting.  The  Iowa 
B.  L.  Co.  V.  County  of  Sac  et  al,  124. 

8.  Practice:  demurrer.    The  proper  remedy,  where  a  pleading  contains 

allegations  of  evidence  or  conclusions  of  law,  is  a  motion  to  strike, 
although  it  may,  also,  be  assailable  by  demurrer.    Id, 

4.  Amekdmekt.    An  apnlication  to  be  allowed  to  amend  a  sworn  answer 

by  striking  out  a  word  which  occurred  therein,  was  properly  reftised  bv 
the  court.  Amendments  by  erasure  or  interlineation  are  prohibitea. 
Simmons  v.  Bust,  241. 

5.  Demxtrrer.    In  an  action  to  compel  the  treasurer  of  a  county  to  levy 

and  collect  a  tax  voted  to  aid  in  the  construction  of  a  railroad,  an  allega- 
tion that  the  plaintiff  had  made  the  requisite  proof  of  compliance  with 
all  the  conditions  upon  which  the  tax  was  to  be  paid  was  held  good  on 
demurrer.    The  B..  C.  B,  dt  M,  B.  Co.  v.  Stewart,  267. 

6.  FAniURB  OF  PROOF.     If  the  material  allegations  of  the  x>etition  are 

neither  proved  nor  admitted,  the  plaintiff  cannot  recover  upon  the 
failure  or  the  defendant  to  prove  the  averments  of  his  answer.  lotva 
County  V.  Huston^  828. 

7.  Evidence.    The  allegations  of  a  pleading;  which  are  not  answered  or 

denied  are  to  be  taken  as  true,  and  evidence  tending  to  controvert 
them  is  not  admissible.  The  Singer  Manvfacturing  Co.  v.  Billings, 
847. 

8, :  JUDOMKNT.    If  such  evidence  be  erroneously  admitted,  it  is 

nevertheless  the  duty  of  the  court,  under  Sec.  2859  of  the  Code,  to 
render  judgment  in  accordance  with  the  admissions  of  the  pleadings. 
Id, 

9.  A  STATEMENT  OF  FACT  CONCLUSIVE.     The  statement  of  a  fact  in  a 

pleadinff  is  conclusive  upon  the  party  making  it,  and  no  evidence  is 
required  to  establish  such  fact.    Hatnoell  v,  O'Neal,  562. 

10.  General  denial:  practice.  When  the  petition  alleges  that  defend- 
ant is  a  corporation,  duly  organized  imder  t£e  laws  of  the  state,  ite  legal 
existence  and  capacity  are  not  put  in  issue  by  a  general  deniaL  Black' 
shire  v.  The  Iowa  Homestead  Co,,  624. 

11.  Absolute  gift.  Under  the  practice  of  this  state,  every  lower  degree 
of  ri^ht  than  the  one  pleaded  is  included  therein,  and  where  an  absolute 
gift  is  alleged,  a  lower  degree  of  title  may  be  shown.  Knott  et  al,  v. 
Tincher  et  al.,  628. 

See  Criminal  Law,  19. 

Evidence,  26,  84. 

Fraud,  7. 

Instruction,  1. 
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POWER  OF  ATTORNEY. 

1.  Death  op  pkincipal:  comrEYANCE.    A  power  of  al;tx>m^  to  convey 

lands  of  a  principal,  which  is  not  coupled  with  an  interest  in  the  agent, 
is  revoked  by  the  death  of  the  principal,  and  a  sale  and  conveyance, 
made  after  such  death  and  before  notice  thereof,  is  without  authority 
and  void.  (Lewis  v,  Kerr  and  Craig^  17  Iowa,  78.)  Vance  et  ml.  v. 
Anderson,  426. 

2.  Conveyance.    An  agent  authorized  by  power  of  attorney  to  convey  the 

lands  of  his  princip^Q  must  do  so  in  the  name  of  the  principal.    Id. 


PRACTICE. 

1.  Judomsnt:  demubber.    Unless  error  be  affirmatively  shown^  the  ruling 

of  the  court  below  will  be  sustained;  and  where  judgment  was  rendered 
sustaining  a  demurrer  to  one  of  several  counts  to  an  answer,  and  the 
abstract  is  sDent  in  regard  to  them,  the  judgment  will  be  affirmed.  The 
Diet.  Tp.  of  Union  v.  Smith  et  aL,  9. 

2.  Motion  to  strike:  waiver.    The  filing  of  a  demurrer,  after  a  motion 

to  strike  an  amended  petition  has  been  overruled,  waives  the  right  of 
exception  to  any  error  in  the  ruling  upon  the  motion.  Baldwin  v. 
Dougherty,  50. 

3.  Instruction.    When  the  court  was  asked  to  instruct  the  juiy  that  the 

record  failed  to  prove  a  legally  established  road,  it  was  error  to  instruct 
them  i^at  no  Question  haS  been  raised  as  to  the  regularity  of  the  pro- 
ceedings to  establish  it.  The  objection  misht  have  been  made  otner- 
wise  and  with  the  same  effect  upon  the  introduction  of  the  record.  The 
State  V.  Anderson,  274. 

4.  Injunction.    To  justify  the  reversal  of  an  order,  granting  or  refuaing  a 

Ereliminary  iinunction,  requires  a  stronger  case  than  would  have  justi- 
ed  an  original  order'  of  opposite  effect  to  the  one  made.    Lamb  v.  The 
B.,  C.  R.  dt  M.  B.  Co.,  333. 

5.  Dkbiurrer:  judoment.    An  answer  which  specifically  denies  the  mate- 

rial allegations  of  the  petition,  and  contains  averments  sufficient  to  put 
the  plaintiff  upon  proof,  is  not  vulnerable  to  demurrer.  The  answer 
tenaering  an  issue,  a  judgment  rendered  against  the  defendant  without 
proof,  wul  be  reversed.    Gray  v.  Dye  et  al.,  360. 

The  commencement  of  an  action  in  equity  when  it  should  have 


been  at  law,  or  vice  versa,  does  not  constitute  ^x>und  of  demurrer.  The 
appropriate  remedy  in  such  a  case  is  a  motion  to  transfer  the  action  to 
t£e  proper  docket.    Gibbs  et  al.  v.  McFadden,  371. 

7.  Pleading:  promissory  note.    In  an  action  to  recover  upon  a  promis- 

sory note,  allegations  in  the  answer  that  the  plaintiff  is  not  a  bona  fide 
holder  of  the  note,  and  that  it  was  obtained  by  fraud  and  without  con- 
sideration, constituted  a  traverse  of  the  petition,  under  which  evidence 
that  plaintiff  had  notice  of  the  fraud  and  of  want  of  consideration  was 
admissible.    Moore  v.  Moore,  461. 

8.  Demurrer:  waiver.    By  filing  an  answer  after  the  overruling  of  a 

demurrer,  any  error  in  the  ruling  is  waived.     The  State  v.  Tieman,  474. 

9.  Amendment:  continuance.    Sec.  2979,  of  the  Revision,  authorized 

the  continuance  of  a  cause  upon  the  amendment  of  a  pleading,  only 
when  the  court  should  be  satisfied  that,  bv  reason  of  such  amendment, 
the  other  party  could  not  be  ready  for  trial.    Id. 
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10.  Wbit  or  errob:  appbal.  The  proper  remedy  of  a  party  aggriered 
by  the  dismissal  of  a  caose  by  a  justioe  of  the  peace,  for  want  dr  joris- 
dictioii,  is  by  writ  of  error.  An  a{q[»eal  lies  only  from  a  final  judgment. 
Belding  v,  Tarrence,  516. 

11.  QuBSTiONS  OT  LAW  AHD  OT  FACT.  Where  a  caose  Is  tiled  bjr  the  court 
without  a  joiy,  it  is  for  the  court  to  determine  whether  a  ffiven  ques- 
tion be  one  of  law  or  fact;  but  a  decision,  correct  in  its  conclusions,  will 
not  be  disturbed  because  the  one  is  confounded  witli  the  other.  Afrts 
V,  Bane,  518. 

12.  Parties.  No  error  can  be  predicated  upon  the  absence  of  proper  or 
necessary  parties  to  a  law  action,  when  no  motion  is  made  that  others 
be  made  parties.    Grim  v,  SempU,  570. 

13.  New  trial:  boito.  Under  Sec.  2841  of  the  Code,  the  court  may  make 
the  filing  of  a  bond  in  a  sum  equal  to  the  amount  of  the  verdict^  condi- 
tioned for  ihe  payment  of  the  judflrment  and  costs,  the  condition  of 
granting  a  new  trial.    Loring  v,  H<Ht,  574. 

14.  Ei^uiTABLB  jxtrisdiction:  action.  When  equity  has  jurisdiction  of 
the  persons  and  subiect  matter  of  an  action,  it  will  not  dismiss  the 
cause  and  compel  the  parties  to  seek  relief  in  another  proceeding. 
Young  et  al.  v.  Tucker  et  at.,  596.      . 

15.  Instruction:  error  without  prejudice.  No  error  can  be  predi- 
cated upon  the  giving  of  an  instructien  where  the  part  to  which  excep- 
tion is  taken  could  not  have  affected  the  verdict.  The  First  Nat,  Bank 
of  Ft.  Dodge  v,  Breese,  Whithck  dt  Co.  et  al,  640. 

16.  Findings  bt  the  court.  No  error  can  be  assigned  upon  a  failure  of 
the  court  to  find  upon  any  particular  flBtct  when  no  request  therefor  has 
been  made  by  either  party.    Euble  v.  Atkine,  694. 

17. :  SUFFICIENCY  OF  EVIDENCE.  The  appellate  court  will  inter- 
fere with  a  finding,  only  when  it  is  dearly  not  sustained  by  the  evi- 
dence.   Id, 

See  Action,  1. 

Administrator,  1. 
Fraud,  7. 
Instruction,  3. 
New  Trial,  1,  2. 
PLBADore,  d|  10. 
Trust,  2. 


PRACTICE  IN  THE  SUPREME  COURT. 

Appeal:  abstbact.  Errors  assigned  upon  instructions  not  set  out  in 
the  printed  abstract,  will  not  be  considered  by  the  Supreme  Court.  The 
StaU  V.  Bishely  42. 

Verdict.  The  Supreme  Court  will  set  aside  a  verdict  which  is  in  con- 
flict with  the  evidence  and  instructions  of  the  court,  although  neither 
pajrty  objected  or  excepted  to  the  latter,  without  determining  the  ques- 
tion of  tneir  correctness.    Sullivan  v,  Oti$,  d28. 
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3. .    The  Sapreme  Court  wOl  not  interfere  with  the  finding  of  a  jury 

simply  because  an  opposite  verdict  might  have  been  more  sotisfiactoiT. 
where  the  claim  of  each  party  rests  upon  competent  eyidence  tending  to 
support  it.     White  r.  Clark,  338. 

4.  Equitt.  Upon  the  appeal  of  an  equity  cause,  tried  below  by  tiie  first 
method  ana  triable  de  novo  in  the  Supreme  Court,  tiie  court  must  be 
satisfied  that  it  has  an  abstract  of  all  the  eyidence.  Britton  et  al,  v,  Th$ 
Central  R.  Co.  et  aL,  390. 

5. :  ABSTRACT.    Appcllant^s   abstract  should   state  that  it  is  an 

abstract  of  all  the  eyidence,  and  if  this  statement  is  not  controyerted  it 
will  be  accepted  as  true;  if  controyerted,  appellant  should  furnish  an 
abstoact  of  the  certificate  of  the  clerk  or  judge  showing  what  eyidence 
was  used  in  the  trial  below.    Id, 

6.  EzoBssryB  verdict:  bew  trial.     In  case  of  an  ezcessiye  yerdict,  the 

appellee  will  be  aUowed  to  remit  the  amount  in  excess  of  a  proper 
recoyeiy  and  haye  judgment  rendered  in  the  Supreme  Court,  or  a  new 
trial  will  be  granted  and  the  former  judgment  reyerbod  absolutely. 
Howe  d^  Co,  V,  Sutherland,  484. 

7.  Objection  to  evidence.  An  objection  to  the  admission  of  evidence,  not 

made  in  the  court  below,  will  not  be  entertained  in  the  Supreme  Court 
Ayres  v,  Bane^  518. 

8.  Record:  new  trial.    The  Supreme  Court  will  not  reyerse  the  action 

of  the  court  below,  sustaining  a  motion  for  a  new  trial,  because  the 
yerdict  is  contrary  to  *'  the  law  as  jBfiven  by  the  court, ''  when  the  abstract 
does  not  contain  the  instructions  giyen  upon  the  trial.  Howell  v.  Snyder, 
610. 

See  Criminal  Law,  11. 

Instuction,  6. 

Taxes,  6. 

Verdict,  4, 


PRIVATE  WAT. 

1.  Railroad.    The  owner  of  a  private  way  may  recover  damages  for  its 

occupancy  by  a  railroad,  but  not  necesaaiily  to  the  amount  required  to 
construct  another.    Gear  etalv.The  C.y  C.  at  D,  R.  Co,,  23. 

2.  Partition  fence.    Where  a  i»dLvate  way  between  the  premises  of  adja- 

cent land  owners  is  necessary  to  afford  one  of  them  ingress  or  ^{ress  to 
and  from  his  residence,  he  cannot  be  compelled  to  maintain  the  fence  on 
his  own  side  of  such  priyate  way  and  half  of  that  upon  the  other  side. 
Bland  v,  Hixenbaugh,  532. 


PRINCIPAL  AND  AGENT. 

Liability  of  :  trttst.  In  an  action  by  a  county  to  recover  $1000  which 
were  entrusted  to  H.  as  its  affent,  to  be  expended  in  repairing  a  bridge, 
where  the  petition  alleged  that  it  remained  in  the  hands  (n  H.  unex- 
pended andf  unaccounted  for,  and  the  testimony  showed  that  $800  had 
been  paid  a  contractor  upon  the  work,  the  phuntiff  was  not  entitled  to 
recover.    Iowa  Co.  v.  Huston,  323. 
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2.  Cohtxtakob:  itATmoATioir.  An  agent,  adang  nnder  a  power  of 
aJbtomey,  conveyed  the  land  of  his  principal  in  accordance  with  instmc- 
tions  received  fioin  him,  and  the  principal,  with  a  fall  kaowledge  of  the 
conditionB  under  which  the  conveyance  was  made,  received  and  retained 
the  consideration  therefor  and  subsequently  wrote  to  the  a^ent  that,  so 
far  as  he  knew,  he  had  faithfully  performed  his  trust.  Held,  that  the 
pdndpal  ratified  the  conveyance  and  was  bound  thereby.  Burdick  v, 
SejfmouTy  452. 

8.  LiABiLiTT  OF  agent:  nbgligekob.  An  agent  is  liable  for  goods 
shipped  to  him  for  sale,  upon  his  order,  and  which  arrived  at  his  place 
of  residence  and  business,  unless  he  shows  their  loss  occurred  without 
fault  or  negligence  on  his  part.    Barile  v.  Phelps^  498. 

4.  Tbttst.  Facts  considered  which  were  held  sufficient  to  establish  an 
agency  or  trust.    Hawk$  v.  Manning,  707. 


PROMISSORY  NOTES. 

YOLTJNTABT  PAYMENT.  Where  a  note  ibr  railway  shares  was  given 
upon  the  condition  that  **  a  depot  be  established  within  eighty  rods  of 
the  present  town  of  Wheatland,^*  and,  before  the  depot  was  established 
or  note  payable,  the  maker  made  certain  voluntary  payments:  Held, 
that  he  could  not  recover  the  sums  paid,  if  no  promise,  fraud  or  mistake 
were  shown.    The  D.  <t  St.  P.  R,  Co.  v,  Bogers^  298. 

Failttrb  of  consideration.  Where  the  consideration  of  a  note  was 
the  execution  of  a  contract,  and  the  consideration  of  the  contract  proved 
to  be  worthless,  a  holder  with  notice  cannot  recover  thereon.  JtfWe  i^. 
Moore,  461. 

HoLDEB  WITH  NOTICE.  A  notc  taken  out  of  the  due  course  of  business, 
under  circumstances  calculated  to  warn  the  indorsee  of  infirmities,  is 
taken  at  his  peril,  although  it  come  to  his  hands  before  due  and  without 
actual  notice  of  fraud,    id. 

Mortgage,  1. 

SUBBTT,  1,  2, 8, 4, 


PUBLIC  LANDS. 

Homestead  and  pre-emption  rights:  effect  of  certification. 
The  certification  of  public  lands  to  a  state,  imder  the  Act  of  Congress  of 
August  8, 1846,  amounts  to  a  reservation  of  the  lands  from  entry  or 
sale,  and  they  cannot,  after  the  date  of  certification,  be  entered  imder 
the  homestead  or  pre-emption  acts.    Bellaw$  v.  Todd,  209. 

statute  of  limit ations.    The  statute  of  limitations  does  not 


operate  in  &vor  of  one  who  enters  upon  land  for  the  purpose  of  pre- 
empting it  or  taking  a  homestead  thereon,  since  no  length  o^  mere 
naked  possession,  for  such  purpose,  would  establish  a  title  against  the 
United  Stetes.    Id. 

See  Taxation,  28. 

PUBLIC  OFFICER. 

Bond.  A  public  officer  is  not  excused  from  compliance  with  the  terms 
of  his  bond  bv  any  events  against  which  he  could  have  provided  in  it 
The  Distfiet  Tp.  qf  Union  v.  Smith  et  al.,  9. 
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2.  .    The  oocarreDce  in  the  bond  of  an  officer  of  tiie  words  "  to  tiie 

best  of  his  ability*'  was  held  not  to  protect  his  bondsmen  from  their 
liability  for  non-folfillment  of  the  terms  of  the  bond,  occasioned  by  iner- 
itable  accident.    Id, 

8.  Official  bond:  liajulttt  of  surbtibs.  The  sureties  npon  the  bond 
of  a  public  officer  are  not  liable  for  a  deficit  in  a  former  term,  unless  the 
amount  of  the  delinquency  is  in  the  hands  of  the  officer  when  the  bond 
under  which  their  liability  attaches  is  executed.  Ind.  Dist,  of  Monte- 
zuma  r.  McDonald^  564. 

AFFUOATiON  OF  FUNDS.    Fuuds  received  during  one  term  of 


office  cannot  be  applied  in  extinguishment  of  a  former  de&nquency,  and 
that  pa3rment  of  ordinary  school  orders  out  of  such  funds  was  made  by 
the  district  treasurer,  furnishes  no  exception  to  tiie  rule.    Id. 

Ck>MPBN8ATiON  OF.  When  the  treasurer  of  a  school  district  uses  the 
funds  entrusted  to  him  in  his  own  business,  and  neither  he  claimed 
compensation  for  his  services  nor  the  board  of  directors  awarded  it,  it 
was  held,  in  an  action  upon  his  official  bond,  that  the  amount  of  recov- 
ery should  not  be  diminished  by  an  allowance  for  his  services.    Id , 


RAILROADS. 

L  N.,  who  understood  the  English  language  imperfectly,  was  traveling 
u^on  a  railway  in  the  caboose  of  a  freight  train,  and,  upon  the  stopping 
of  the  train  on  the  main  track  at  a  station  where  tiiere  were  two  side 
tracks,  stepped  out  up<m  the  front  platform  with  two  or  three  other 
persons,  one  of  whom  was  an  employe.  The  latter,  seeing  a  train 
approaching  from  behind,  called  to  N.,*  with  the  others,  to  escape,  and 
aoserving  that  he  did  not  move,  attempted  to  drs^  him  from  the  plat- 
form, but  was  resisted,  when  the  approadiing  train  struck  the  car,  and 
N.  was  killed.    It  was  held: 

1.  Contributory  negligence.  That  N.  was  not  guilty  of  con- 
tributory negligence  if  he  did  not  understand  the  meaning  of  the 
warning  addressed  to  him,  or  know  the  object  of  the  efforts  to  drag 
him  from  the  car. 

2. .    While  the  train  was  at  rest  the  platform  could  not  be 

considered  a  place  of  danger,  and  the  deceased  had  a  right  to  pre- 
sume that  propsr  care  would  be  exercised  to  prevent  a  ccmision. 

3.  .    Defendant  cannot  escape  liability  for  deceased  *8  negli- 

g^ence,  even  if  he  had  notice  of  the  danger,  unless  he  had  posses- 
sion of  his  mental  faculties,  or  if  these  were  stupefied  by  the 
magnitude  of  the  danger;  the  jury  might  determine  this  fact  from 
all  the  circumstances  of  the  case. 

4.  .    An  instruction  which  left  it  to  the  jury  to  determine 

whether,  notwithstanding  deceased  saw  an  approsiching  train,  he 
had  reason  from  all  the  circumstances  of  the  case  to  apprehend  a 
collision,  was  properly  given. 

5.  Evidence.  Testimony  that  deceased  lived  many  years  ago  in  a 
state  of  squalor  and  wretchedness,  was  incompetent. 


6.  .    To  establish  the  credibility  of  a  witness  he  may  not  be 

asked  how  many  important  offices  he  has  held,  his  truthfulness 
being  presumed. 

7. .    Evidence  of  the  ignorance  of  deceased  respecting  the 

laws  of  the  state,  and  the  power  of  certain  officers,  was  irrelevant. 
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8.  Daicagbs.  a  verdict  of  $4,500,  deceased  beincr  about  60  years  of 
a^f  and  in  the  enjoyment  of  reasonable  health,  and  of  industrious 
habits,  was  not  excessive.     Walter  v.  The  C.  D.  dt  M,  B,  Co.,  33. 

2.  SiGNAUB  AT  CB0SSING8.  When  the  safety  of  persons  or  property 
demands  that  signals  be  given  at  orossings,  the  failure  to  give  them,  in 
the  absence- of  a  statute  requiring'  such  tdarms,  would  be  negligence. 
Gates  V.  The  B.,  C.  R.  df  M.  B,  Co,,  45. 

8.  Pbtvatb  gbosbing:  negligence.    When  a  raibxwtd  company  has  pro- 

vided a  private  crossing  and  supplied  the  necessary  gates  and  bars,  it  is 
only  held  to  the  exercise  of  reasonable  diligence  and  care  to  keep  them 
closed;  and  it  is  not  responsible  for  any  injury  sustained  by  a  third 
Xxurty,  which  is  occasioned  by  the  negligence  of  nim  for  whose  benefit 
the  crossing  is  provided.    Henderson  v.  The  C  R,  I,  dt  P.  -R.  Co.,  220. 

4.  Nbgligsnob:  special  contract.     A  railroad  company  or  other  com- 

mon carrier  cannot,  by  notice  or  special  contract,  restrict,  limit  or  avoid 
its  common  law  liability  for  neghgence.  Rose  v.  The  D.  V.  R.  Co,, 
246. 

5.  ; .  Under  Code,  Sec.  1307,  railroad  companies  are  liable  for 

all  damages  caused  by  the  negligence  of  their  agents  or  employes,  and 
no  special  contract  will  relieve  them  irom  such  liabiUty.  The  provisions 
of  the  statute  are  general,  applying  equally  to  passengers  and  servants 
of  the  companies.    Id, 

6.  :  GRATUITOUS  CARRIAGE.    The  payment  of  fare  is  not  necessary 

to  create  the  relation  of  common  carrier  and  passenger.  A  railroad 
company  was  held  to  be  liable  for  causing  the  death  of  a  passenger  by 
the  negngence  of  its  employes,  notwithstanding  he  was  at  the  time  rid- 
ing upon  a  free  pass,  upon  which  was  the  stipulation,  signed  by  himself, 
releasing  the  company  from  all  liability  for  ugury  to  his  person  or  prop- 
erty whue  using  tne  same.    Id, 

7.  Right  OF  way:  contract.    An  agreement  in  writing,  executed  by/i 

land  owner,  to  give  a  right  of  way  to  a  railroad  company  upon  its  com- 
pliance with  a  certain  condition,  the  agreement  being  pmced  in  the 
hands  of  a  third  party,  not  an  agent  of  the  company,  who  returned  it 
after  the  company  had  failed  of  compliance,  did  not  entitle  it  to  the 
right  of  way  without  compensation  therefor.  Hibbs  v.  The  C,  dt  S,  W, 
R,  Co,  et  oZ.,  340. 

8. :  TRESPASS.     A  railroad  company  which  enters  upon  land  and 

appropriates  a  right  of  way  without  proceedings  to  condenm,  or  contract 
with  the  owner,  or  rendering  him  compensation  therefor,  is  a  mere 
^    trespasser,  and  acquires  no  right  to  hold  the  land.    Id, 

9.  :  WHEN  PROCEEDINGS  MAY  BE  INSTITUTED.    A  land  owncr  may 

institute  proceedings  to  recover  compensation  for  a  right  of  way  after 
the  railroad  is  completed.    Id, 

10.  :  INJUNCTION.    An  injunction  will  lie  to  restrain  the  company 

from  continuing^  to  operate  its  road  after  an  award  of  damages  under 
the  statute,  untd  the  damages  Awarded  are  paid.    Id, 


11. 


— : .    In  like  manner,  the  lessee  of  the  company  constructing 

and    owning   the  road    may    oe   enjoined  from   operating  it  until 
X>ayment  of  damages  legally  awarded.    Id, 

12.  Contributory  negligence:  sign  at  a  crossing.  The  negligence 
of  a  railroad  company  in  failing  to  erect  and  keep  a  sign  at  a  crossing, 
as  required  by  statute,  will  not  entitle  one  injured  by  a  train  at  the 

YoL.  XXXIX. — 48 
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crossing^  to  recover  damans  therefor,  if  he  himself  is  gwltf  of  ii( 
gence  contributing^  to  the  injury.  Payne  v.  The  C,  R.  L  dt  P.  R, 
623. 

13.  Effect  of  anothfji's  neoliobnce.  In  an  action  for  damages,  for 
iiVJuries  received  at  a  railroad  crossing  by  collision  with  a  t7ain«  where 
it  appeared  that  the  team  was  driven  by  another,  and  plaintiff  was  a 
pa«8engrer,  he  must  rely  upon  the  diligence  of  the  driver  for  a  recovery, 
and  the  driver's  negligence  will  defeat  his  right.    Id, 

14.  Contributory  keglioencb.  A  brakeman.  while  proceeding  to  couple 
cars  in  motion,  was  warned  by  the  bystanders  that  the  attempt  would 
be  perilous  to  his  safety,  and,  disregarding  the  warning,  received  iiyu- 
ries  for  which  his  administrator  sought  to  recover.  It  was  held,  that  a 
disregard  of  the  warning,  where  circumstances  showed  that  the  duty 
would  be  one  of  imminent  danger  from  causes  apparent  in  the  exercise 
of  ordinary  care,  would  constitute  contributory  negligence,  and  defeat 
a  recovery.    MvXdowney  t?.  The  III.  Cen,  R.  Co.,  615. 

15.  Nbglioence:  waiver.  An  employe  who  knows,  or  by  the  exercise  of 
ordinary  diligence  could  know  of  any  defects  or  impmections  in  the 
cars  or  machinery  about  which  he  is  employed,  and  oontiDuee  in  the 
service  without  objection,  is  presumed  to  have  assumed  all  the  oonse- 
quences  resulting  from  such  defects,  and  to  have  waived  all  right  to 
recover  for  ii^juries  caused  thereby.    Id. 

16.  What  constitutes  contributory  negligence.  A  brakeman  who, 
by  the  exercise  of  ordinary  care,  had  the  power  to  regulate  the  speed  of 
approaching  cars,  cannot  recover  for  an  accident  of  which  his  failure  to 
check  the  rate  of  speed  was  wholly  or  in  part  the  proximate  cause.  His 
own  neghgence  would  defeat  his  recovery.    Id, 

See  Constitutional  Law,  11. 

Evidence,  36. 

Highway,  1. 

Taxation,  4,  5, 6,  7,  8, 9,  10, 11,  25. 


RECEIPT. 
See  Evidence,  11,  14. 

REPEAL  OF  STATUTE. 

1 .  Effect  of.  An  act  done,  right  accruing  or  accrued,  or  a  suit  or  proceed- 
ing commenced  before  the  repeal  of  a  statute,  is  not  affected  thereby. 
Fifield  V.  Chick  et  al,,  651. 

RENT. 

1.  When  liability  for  rent  is  incurred  under  possession  obtained  by  legal 
process.    Berherick  v.  Fritz ^  700. 

REPLEVIN. 

1 .  Judgment  :  execution.  At  the  time  of  the  commencement  of  an  action 
of  replevin,  for  the  recovery  of  property  alleged  to  have  been  wrong- 
fully taken  under  an  execution  issued  by  a  justice  of  the  peace,  no  judg- 
ment had  been  rendered  against  the  execution  defendant:  Held^  that  the 
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sabeequent  ientry  of  jadgment  would  not  have  a  retroepectiTe  operation, 
l^  which  the  light  of  posseision  would  accrue  under  the  levy.  Campbell 
r.  WaUams  et  aL,  6^. 

See  Taxation,  17,  18. 


RES  ADJUDICATA. 

1.  A  iudjgrment  of  this  court,  based  upon  diverse  views  of  the  law  held  by 

tLe  ludfi^,  who  do  not  concur  in  the  reasons  and  principles  upon  which 
it  should  be  founded,  is  not  binding  as  a  precedent.  Per  Beck,  J., 
Day,  J.,  concurring.    The  City  of  Dubuque  v.  The  HI.  Cm.  E,  Co.,  6fi. 

2.  Pabtition:  judgment.     A  judgment  in  an  action  for  partition,  in 

accordance  with  the  nrayer  of  the  petition,  will  estop  the  plaintiff  therein 
or  those  holding  under  him,  from  claiming  in  another  proceeding  that 
the  title  to  the  whole  property  involved  in  the  partition  suit  is  in  him. 
Oliver  v.  Montgomery  el  cu.,  60L 

d.  Equity:  estoppel.  One  who  obtained  a  partition  of  real  estate  and 
was  adjudged  the  owner  of  one-third  thereof,  while  the  title  to  the 
remainder  was  determined  to  be  in  others,  is  estopped  from  maintain- 
ing another  action  for  the  whole  proi>erty^  upcm  tiie  ground  that  he 
owned  it  all  at  the  time  of  the  former  ac^j^ca^on,  unless  he  can  show 
some  reason  for  equitable  interference.    Id. 

See  DowBR,  4. 


SCHOOL  DISTRICT. 

1.  Election.    A  meeting  of  the  electors  of  a  sub-district  for  the  choice  of 

a  sub-director  convened  at  twenty  minutes  before  four  o'clock  and 
a4Joumed  at  ten  minutes  past  four;  shortly  Afterward,  and  while  the 
president  and  secretary  were  still  in  their  places,  and  all  who  compofed 
the  meeting  were  present,  two  qualified  electors  came  in  and  tendered 
their  votes:  Held,  tiiat  the  votes  should  have  been  received  and  counted. 
The  State,  etc.,  V.  Woolem,d80. 

2.  Tkeasubek:  compensation  op.    Under  Sec.  26,  Qiapter  172,  Laws  of 

the  Ninth  General  Assembly,  and  Section  2,  Chapter  102,  Laws  of  the 
Tenth  General  Assembly,  the  compensation  of  the  treasurer  of  an  inde- 
pendent district  is  fixed  by  the  board  of  directors,  and  he  cannot  recover 
lor  his  services  a  greater  amount  than  the  sum  thus  determined.  Wil- 
son V.  The  Ind.  Dist.  of  Osceola,  471. 

8.  : .  The  rule  is  not  modified  by  the  feet  that  the  compensa- 
tion was  not  determined  until  after  the  expiration  of  the  treasurer's 
term.    Id, 

4.  Limit  op  indebtedness:  constitutional  law.  A  school  order, 
drawn  upon  the  treasurer  of  an  independent  district  which  is  already 
indebted  in  excess  of  the  constitutional  limitation,  is  invalid  in  the 
hands  of  the  original  holder,  and  cannot  be  enforced.    Id. 

b.  Order:  negotiability.  Such  an  order  does  not  possess  the  character- 
istics of  negotiable  paper,  although  pajrable  to  bearer  and  negotiable  in 
form.  and.  in  the  nands  of  an  assignee,  it  is  subject  to  any  deiense 
whicn  might  have  been  made  against  the  original  holder.    Id. 

6. :  curative  act.    Chapter  49,  Laws  of  the  Fourteenth  General 

Assembly,  does  not  validate  orders  drawn  upon  the  treasury  of  the 
district  subsequent  to  the  taking  effect  of  the  act.    Id. 
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7.  ABfiiamaEirr :  obdeb.  Where  a  school  order  was  issued  in  ezoen  of  the 
constitutional  limitation,  the  assignment  of  the  debt  growinsr  out  of 
such  order  does  not  entitle  the  assig^nee  to  recover  in  an  action  to  enforce 
the  payment  of  the  order.    Id. 

SEDUCTION. 

1.  Eyidencb:  corboboration  of  witness.     In  a  trial  for  seduction,  a 

fact  testified  to  alone  by  the  person  ii^'ured  is  not  admissible  to  corrobo- 
rate her.    The  State  v,  Kingeley,  439. 

2.  Instbuction.    It  is  error  to  refuse  to  instruct  the  jury  that  if  the 

injured  person  was  not  enticed  from  her  previou9  chastitv,  but  defend- 
ant had  sexual  intercourse  with  her  by  force,  or  without  her  consent,  he 
did  not  commit  the  crime  of  seduction.    Id. 


SHERIFF. 


Ck>MPBN8ATiON:  HOW  LIMITED.  The  compensation  of  a  sheriff  is  lim- 
ited to  the  amount  fixed  by  statute,  and  he  cannot  recover  a  auanium 
meruit  for  his  services.     Wapello  County  v.  Monroe  County ,  349. 

The  county  of  W.  received  into  its  jail  for  safe  keepings  certain 


prisoners  of  the  county  of  M.,  paying:  its  sheriff  more  than  ue  statutory 
compensation  for  dietm(|p.  In  an  action  by  the  former  to  recover  of  the 
latter  the  amount  so  paid,  it  was  held  that  the  recovery  should  be  lim- 
ited to  the  amount  fixed  by  law.    Id. 


STATUTES  CITED,  CONSTRUED,  ETC. 


oops,  1851. , 

8eo.  139,  181.  County  Bcwd.  Ifew^ll  v, 
Perkint,  244. 

•*  140.  1888,  19*14,  M87.  Judicial  Bale. 
keOinnis  v.  Edgell,  419. 

**  48S.  Taxfttion.  Tns  City  of  Dubuque 
V.  The  III.  Cen.  B.  Co,,  63. 

<*  606.  Jnrladiction.  Hunger  «.  Bar- 
low et  al.,  889. 

**  1988.  Oooapylng  Olalnuott.  Seillyv. 
Bingland,  108. 

*•  1947.  Judicial  Sato.  Eultt  v.  Zol- 
lart,  S80. 

BEYI8I0N,  1E80. 

8eo.  981,855,812.    Taxea.    The  Iowa  JR.  L. 

Co.  V.  The  County  of  Sat,  131. 
**    884.    Appearance.     Choate  «.  Sutton 

and  Bell  S  Co.,  806. 
*«    888-6-7.     Sheriff.     State  v.  Arthur, 

681. 
**   711.   Taxation.    Moriarty  v.  Boone 

Co.,e3i.    The  M.  <ft  M.  B.  Co.  v. 

Brown,  656. 
•*   718, 719,  7«,  784.    Taxea.    The  CUyqf 

Dubuque  v.  The  III.  Cen.  B>  Co., 

66. 
*'    789.    Taxea.    Bood  v.  The  Board  of 

Supervitore  qf  Mitchell  Co.,  444. 
*»    789-40.    Taxation.    Diet.  Tp.  qf  Tay- 
lor V.  Moore,  605. 
**   760, 1818,  8*274.    Taxation.    The  Iowa 

Bailroad  Land  Co.  v.  Carroll  Co., 

151. 
**   768.   Taxea.    TaUant  v.  City  of  Bur- 

lington,  648. 


Sec  77t».   Til  Sale,    Taiiman  p,  Cooke,  4QL 
**    1037-8.    MonicJp*!  Corporatloaii.   Fifid 

**  1071,  MmiJcipal  CorpcraUont.  Ft*ld 
c.  fHtu  of  hff  Moiftrj,S&t. 

«  1061-7.  MuGicipal  Corpownom,  Field 
r.  Cit{/  of  DtA  MoUsm^  5«M. 

"  lan.  EaiU^nds.  Nihfft  F,  TheC  S 
S.  W.B   ra^a40. 

••    1329.    Eallrwid*,     Ntnderton  *.  fH* 

«    165^MKK-:6.IntaKlQayngIJqiio]c«.  .Srfi- 

**    15TL    Acilotu     Intoxicating   X4Qaoia. 

IVootluianl  v*  S^uirea  <fc  Co.,  4JS* 
<«    t«4j|,  16;»1,  lae^    ilm^axiie^m  Uan..  (^H- 

craf  r.  Uot f achat t^  ;m, 
<•    30^7,  m^^  V^h  toil*    PutiUo  Offlecr. 

Tfi^  Diairirt    T^^wntAip  ^f  t*iU«>n 

**    ^1^.    Mortgage'    Root  u  Sik^f^^r^ 

"  2210.  Pohlo  Lwula,  etatuta  uf  Um- 
lutiatiii.     neflown  tu  Tiiddy*^^. 

•«  aaie.  Landlorcl  Aotl  T«i»nl.  mmp  r. 
Rinfjfnndf  105* 

**    S^7.    Occupyliig  ClaUoMit.    BHtty  %. 

"    i^ll  U  W  l!L  St  rick  fr  v.  iMenbu  ryA,  838* 
"    33  !?tj  'i'-'-^i*    WflL      VaiK:*  r,  Audtt' 

«(>A,  4Af. 
*<    8874,8888     Dower.   Mead  9.  Meod.A 
«    9886.  Adminiatrator.  Qartin  v.  Hatck- 

er,  686  „ 

*'    2740.     Statute  of  Limttatlona.     Sw^ 

mert  v.  OriU,  691. 
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M06.  TrfmtfatlaM.  Baldwin  9.  Dough- 

940S.  TilmHitfoni.  8avery  V.  Spphfr, 
GTS. 

9480.  Hiubcnd  «nd  Wife.  Soot  v. 
Schc^ner.  875. 

8499, 26<K>.  HiuImiuI  And  Wife.  Mil- 
ler A  Co,  V.  8tMle,  6SS7. 

2618.  Pnctlce.  Qibb$  v.  MeFaddm, 
871. 

2819.    Welver.  KnoU  st  al,  «•  Tincher 

9666^      Spedal    Terxii.     FiiUld    v. 

Chiek,  dwL 
2717.    Pleeding     Seill^  9.  Singland, 

378d-i-8.    Jw7.    State  9.  Arthur,  9Si. 

S747.  Stotnte  of  Limitations,  ifc&iii- 
nia  9.  Edgell,  419. 

9791.  Stetnte  of  Liroitetlone.  Ayret 
9.  Ban«,  5(8. 

2768.  Statute  of  limitationB.  8a9ery 
9»  Svpher,  676. 

8796, 8800, 2d0i.  Action.  Venue.  The 
Independent  School  District  qf 
Maeon  CUy  9,  Reichard,  169. 

2889.  Notice.  Choate  9.  Sutton  and 
BeUSCo..9i%, 

884i»-7.  Joinder  of  Action.  KnoU  it 
al.  9,  Tincher  et  al,t  C33. 

8917.  Pleading.  T?ie  Singer  Manu- 
facturing Co.  9.  Billinga,  847. 

8941.  Pleading.  The  Iowa  Bailnxid 
Land  Co.  9.  The  County  of  Sac,  124. 

8906.  Plvkd^  Knott  et  al.  9.  Tinch- 
er et  al.,  628. 

8180.  Judgment  The  Singer  Manu- 
facturing Co,  9,  Billingt^  847. 

81i0.  Jodgment.  fful9er$on  9.  Hutch- 
inson  db  Co,,  816 

8218.  Jndidal  Sale.  McOinnU  9.  Edg- 
ell,  419. 

8274,  8275b  Taxes.  The  Iowa  Bail- 
road  Land  Co. «.  The  County  of 
i9ae,  194. 

8404.  CoeU.  Waite  9.  Lamberteon.  972. 

4006.  Statute  of  Frauds.  Blair  Town 
Lot  and  Land  Co.  9.  Walker^40fi. 

4108  Seduction.  The  State  9.  Kinge- 
ley,  488. 

4110.    Damages.  Emmcrt  9.  Orill,  690. 

4181,4167,4285.  Compensation  of  Pub- 
lic Officers.  Wapello  Co.  9.  Mon- 
roe Co.,  849. 

414S.  Sherlir.  Wapello  Co.  9.  Mon- 
roe Co.,  849. 

4863.  OambUag.  The  StaU  9.  Biehel, 
42. 

4618,  4619,  4029,  4686,  4688  Grand  Ju- 
rors.   TheState9.0ibbi,Zlii. 

4618,  4691,  4ii88  Indictment.  The 
Slate  V.  Gibbs,  8ia 

485).    NewTrlaL    State  9.  Bixby,  iW. 

4967.    BaiL    State  9.  Tieman,  474. 

CODE,  1878. 

46.   Taxes.    The  City  cf  Dubuque  9. 

The  III.  Cen.  R.  Co  ,60. 
60.    Bepeal  of  Statute.  FiJUld  9.  Chick 

etal^esi. 
876.    Tax  Sale     Wea9er  9.  Grant,  294. 
1246. 1254.    Railroads.     Hibbe  9.  C.  A 

8.  W.  R.  Co.,  846 

1807-8.  Bailroads.  Boee  9.  TheDes 
Moinee  VaUey B.Co,%4A. 

1828-4-6.  Intoxleating  Liquors.  Becker 
9  Bett€n,&». 

1640, 1541.  Intoxicating  Liquors.  State 

9.  Jordan,  S&iL 


Sec  1981.  PnbUo  Lands.  Statute  of  Lim- 
itations.   Bellows  9.  Todd,  209. 

«  2C00.  Homestead.  Benham  9.  Cham- 
berlain A  Co.,  8S8. 

<*  2014.  Landlord  and  Tenant.  Beilly  9. 
Rinaland,  106. 

"    2289.    Minors     Jaguee  9.  Sax,9ff7. 

••  9824.  Win.  StrUier  9.  Otdenburgh, 
658. 

**   2861.    WUL    Vance  9.  Anderson,  4X. 

"  2899.  Administrator.  Garvin  9.  Match- 
er, GB&. 

**  2514.  Practice.  Gibbs  9.  McFaddsn, 
871. 

**  2519,  Waiyw.  KnoU  etal.  9.  Tinchsr 
etal.,9m. 

**  2»5.  Statute  of  Limitations.  Mathews 
9.  Stephens,  979. 

"  2539.  Statute  of  Limitations.  Ayres 
9.  Bane,  618. 

'•  2569.  Ohange  of  Venue.  The  Inde- 
pendent School  District  of  Mason 
CUy  9.  Beichard,  197. 

"  2682-8.  Joinder  of  Action.  KnoU  et  al. 
9.  Tincher  et  al.,  098. 

'*  2638.  Intervenor.  Young  et  ux.  9, 
Tucker  etal.,&96. 

<*  2602.  Pleading.  Simmons  9.  Bust, 
241. 

«  2712.  Pleading.  The  Singer  Manu- 
facturing do.  9.  Billings,  847. 

**  2716w  2717,  mB,  2780.  Pleading.  Black- 
shire  9.  Iowa  Homestead  Co.,  624. 

'*   2n8.  Pleading.  Boot  9.  Schaffner,  875. 

«    9748.    T^    Buble  9.  Atkins,  9M. 

**  2749.  Oontinuauce.  Walker  9.  Seo- 
'jeld.dM. 

"   2779,    Juiy.    Stumm  9.  Hummel,  480. 

**  2869.  Judgment.  The  Singer  Manu- 
facturing Co.  9.  BUlings,  847. 

"   8178.    AppeaL    Jiicely  9.  Rogers,  441. 

<*  8178.  AppeaL  HersMUld  A  Mitchell 
9.  First  Nat.  Bank,  etc.,  699. 

^  8507.  8517.  Jurisdiction.  Belding  9. 
Torrence,  516. 

**  8907.  WritofBixor.  Belding 9.  Tor- 
rence, blU. 

**  8689.  Evidence.  Sypher  9.  Sa9ery, 
258. 

**  8868^.  Statute  of  Frauds.  Blair 
Town  Lot  and  Land  Co .  9,  Walker, 
406. 

'<   409;^.    Nuisance.    State  9.  Jordan,  2»i, 

**  4961.  4266,  4284,  4286.  Grand  Juror. 
The  State  9.  Gibbs,  818. 

'*  4291.  4837,  4889.  Indictment.  The 
State  V.  Gibbs,  818. 

*<  4509,4611,4736.  Criminal  Law.  State 
9.  Jordan,  884. 

"  4741.  Convict  Labor.  State  9.  Jor- 
dan, 9di. 

**  4560,  Seduction.  The  StaU  9.  Kings- 
ley,  4a», 

LAWS  OF  1858. 

Chap.  162,  Sec.  7. 11, 12.  Taxes.  The  City 
of  Dubuque  o.  The  III.  Cen.  S. 
Co.,  56. 

LAWS  OF  1868. 

Chsp.  106,  S  1,  2.  County  Bonds.  The 
Iowa  BaUroad  Land  Co.  9,  Car- 
roll Co.,  161. 

'<  IIL  Mechanic's  Lien.  '  GUcrest  9. 
GoUsehalk,  811. 

'*    151,11.    Dower.  Mead  9.  Mead,  id. 

"  109,  S  7.  Bailroads.  The  Iowa  BaU- 
road Land  Co,  9.  Soper,  112. 
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lis.  S  9L   48,   40.      Sflhool    District. 

The  District  Towruhip  qf  Union 

V.  SmUhj  9. 
'<    172,  $26.    Scbool  District.     WiUonv. 

Ind,  Dist,,  etc,  471. 
«    172.    School  Disfarlct    Nat.  Bank,  etc., 

v.Ind.DUt,,  etc.,  411. 
"    178.    TtasHon.    The  CH^  of  Dubugue 

v.  the  III  Qm.  It,  Co.t  6(L 

LAWS  OF  1804. 

Cluq^  2,  S  2.  Solioca  Distrfot.  Wilson  v, 
Ina.  DUt,^  etc,  471. 

LAWS  OF  1868. 

Ohsp.  87,  $  I.    Tftzes.    The  Iowa  R.  Land 
Co.9,  The  County  of  Sac,  124. 
«    118.il.    RaOroftds.    Rote  a.  The  Vet 
Moines  VatUy  R.  Co.,  218. 

LAWS  OF  1668. 

Ohsp.  96.    School  DisMot  Xat,  State  Bank 
V,  Ind,  Diet^  ete^  490. 
"    *^aA*-    ^PP«i    Newdl  V.  Perkins, 

"  198,11.  Taxes.  The  CUy  of  Dubuque 
V.  The  III .  Cen.  R.  Co.^  66. 

LAWS  OF  1870. 

Chap.  48,  S 1.  Tsxes.  The  Iowa  Railroad 
Land  Co.  v.  Carroll  Co>^  151. 

"  64,  $  1.  Coonty  Bonds.  The  Iowa 
Railroad  Land  Co.  «.  Carroll  Co., 
151. 

"  0»  Manldpsl  (Corporations.  The  War- 
dens and  Vestry  of  Christ  Church 
9.  The  City  qf  Burlington,  284. 

"  85.  Municipal  Oorporations.  Tallant 
«.  City  (If  Burlington^  644. 


Ohap.80.  Taxation.  Rood  v*  The  Board  <^ 

Supervisors  of  Mitchell  Co ,  444. 
^    90.     Railroads.      Rose    «.    Tke    Des 

Moines  Valley  R.  Co,,  216 
««    106.    Taxes.    The  City  qf  Dubugtse  v. 

The  III.  Cen.  R,  Co,,  56. 
"    1C^  S  1-7.    Taxes.    The  CUy  tf  Iht- 

buque  V,  The  III.  Cen.  R.  Co.,  66. 
^    107,  $  45.    Support  of  IiMane.     The 

jowa  Railroad  Land  Co.v»  Carroll 

Co~^15l. 
««    121.     Bailroads.     Rose   v.    The   Dee 

Moines  Valley  R,  Co.,  ai8. 
"    162.    Sheriir.     Wapello  Co.  t,  Monroe 

Co,,U9. 
"    167, 1 7.    Jury,   njieldv.  Chick  et  al^ 

661. 

lAWS  OF  1872. 

Ohap.  2,  J  6.    Taxes.    B,  C.  R,  iib  M.  R. 

Co.  V.  Slevjart,  257. 

"  W,  §  9.  Taxes.  The  Iowa  Railroad 
Land  Co.  and  The  8.  C,  <fe  P.  R, 
Co,  V,  Woodbury  County,  174. 

«•  48.  Taxes.  The  Iow%  Railroad  Land 
Co.  V  Carroll  County,  151. 

'*  46w  Monldpal  Corporationa.  Tallant 
•.  City  of  Burlington,  648. 

"  49.  School  District  Jiat.  State  Bank, 
etc,  V.  Ind,  Diet ,  et\,  490. 

"  78.  School  District.  Trotter  v.  Paun- 
fev,203. 

**  87,  1 1.  Taxes.  The  lovoa  Railroad 
Land  Co.  9.  Carroll  Co,,  151 

**  126.  County  Bonds.  The  Iowa  Rail- 
road Land  Co,  v.  Carroll  Co.,  151. 

LAWS  OF  1874. 

Ohap.  46.  Municipal  Corporations.  TheWar- 
dens  and  Vestry  of  Christ  Church 
V.  The  CUy  of  BurUngton,  2M. 


STATUTE  OP  FRAUDS. 

1.  Contract:  parol  evidence.  A  oontract  not  to  be  performed  within  a 
year  from  the  time  it  is  made  may  be  established  bv  the  parol  testi- 
mony of  the  party  to  be  charged.  (Code,  Sec.  3667.)  Bjferiee  r. 
Mendel  et  al.,  882. 

PRACTICE.    In  an  action  to  enf<»rce  such  a  oontract.  it 


is  error  to  exclude  the  contract  from  the  jury,  if  the  evidence  of  the 
defendant  tends  to  establish  it.    Id. 

3.  Contract  to  be  performed  within  a  year:  evidence.    To  exclude 

evidence  not  in  writinpr  to  prove  a  contract,  on  the  ground  that  it  is  not 
to  be  performed  withm  a  year  from  the  making  thereof,  the  contract 
must  show,  either  by  express  terms  or  necessary  implication,  that  its 
performance  within  the  year  is  prohibited  or  impossible.  The  Blair 
Town  Lot  Co.  v.  Walker,  406. 

4.  Promise  to  pay  debt  of  another.    Where  the  promise  to  pay  the 

debt  or  discharge  the  obUgations  of  another  arises  out  of  a  new  and 
original  consideration  between  the  payer  and  the  debtor,  the  case  is  not 
wiUiin  the  statute  of  frauds,  and  the  contract  is  not  reouired  to  be  evi- 
denced in  writing  and  signed  by  the  party  to  be  charged.    Id. 


.    A  ptomise  by  a  debtor  to  pay  the  amount  of  his  debt  to  a  cretl- 

itor  of  the  one  he  owes,  by  which  he  becomes  discharged  of  his  obliga- 
tion by  mutual  agreement  of  all  the  parties,  is  not  a  promise  to 
discharge  the  debt  of  another  within  the  meaning  of  the  statute  of 
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frands,  bnt  is  simply  a  new  agreement  resting  upon  a  sufficient  consid- 
eration«  to  pay  his  own  debt.  Following  Chamberlin  v.  Ingalls,  88 
Iowa,  300.    Lester  v.  Bowman ,  611. 

STATUTE  OP  LIMITATIONS. 

1«  Ihfanct.  The  statute,  limiting  the  time  within  which  actions  for  the 
recovery  of  real  property  may  be  commenced,  is  not  suspended  during 
infancy  by  the  provisions  of  section  2535  of  the  Code.  Mathews  v. 
Stephens  et  al.y  279. 

2.  Minors.    Adverse  possession  of  real  estate,  either  actual  or  constructive, 

for  ten  years,  will  not  deprive  minors  of  the  right  of  action  to  quiet  title. 
(Rev.,  Sec  2747.)    McGinnis  et  al.  v.  Edgelh  419. 

3.  Adverse  possession:  color  op  title.    To  constitute  a  bar  under  our 

statute  of  limitations,  the  adverse  possession  need  not  have  been  held 
under  color  of  tilde;  it  is  sufficient  if  such  possession  be  taken  smd  held 
under  a  claim  of  right.    Id. 

4. :  .    A  tax  deed  void  upon  its  fiace  will  constitute  color  of 

title,  under  which  adverse  possession  for  the  period  prescribed  in  the 
statute  of  limitations  wiU  operate  as  a  bar.    Id. 

5.  Adverse  possession:  wha.t  constitutes  continued.    Where  tim- 

ber and  quarry  land  was  claimed  by  the  owner  of  adjacent  property, 
who  leased  the  quarries  for  ten  years,  and  continued  afterwards  to  pro- 
cure stone  and  tmiber  therefrom,  or  permitted  others  to  do  so  upon  pay- 
ment for  the  right,  and  during  the  tune  regularly  paid  the  taxes  upon 
the  land,  the  claimant  of  the  property  was  held  to  have  maintained 
continued  adverse  possession.    Colmn  v.  McCune^  50^. 

6.  Trust:  contract.    Plaintiffs  alleged  that  they  exchanged  certain  real 

estate  with  W.,  defendant's  intestate,  for  the  land  in  controversy  in 
1851;  that  apart  of  them  executed  a  conveyance  therefor  soon  after  the 
exchange  and  the  remainder  in  1857,  after  they  had  attained  their 
majority,  W.  making  an  agreement  in  parol  to  convey  at  a  future  time, 
Held, 

1 .  That  the  statute  of  limitations  would  bar  plaintiff  *s  recoveiyundgr 
the  express  agreement,  ten  years  after  theur  conveyance  to  W. 

2.  That  if  a  trust  resulted  it  would  be  an  implied  trust,  to  which  the 
lapse  of  time  woald  interpose  an  equitable  bar.  Harbour  etalv. 
RhinehaH,  672. 

7.  CJouNTER- claim.    It  was  agreed  in  a  foreclosure  proceeding,  that  the 

mor^i^aged  property  should  be  taken  at  the  sale  in  full  satisfaction  of 
the  judgment,  and  accordingly  the  debtor  failed  to  claim  for  certain 
payments  he  had  made:  Held,  that  the  statute  of  limitations  would  not 
run  against  the  counter-claim,  until  after  the  repudiation  of  the  agree- 
ment.   Saver  If  v.  Stfpher,  675. 

8.  Intoxicating  liquors.    An  action  for  damatres  against  the  seller  of 

intoxicating  liquors,  for  causing  the  intoxication  of  the  husband,  cannot 
be  maintained  after  two  years  from  the  date  of  the  sale.  Emmert  r. 
Gnll,  690. 

See  Public  Lands,  2. 

STEP  FATHER. 

Liability  op.  A  step-father  stands  in  loco  parentis,  and  ia  responsible  for 
the  maintenance  and  education  of  his  step-children.  Minor  Heirs  of 
Bradford  V.  Bodfish,  681. 
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SURETY. 


1.  DiscHABOB  of:  PBOMI8SOBT  NOTB.    A  valid  agreement  beiween  the 

maker  and  payee  of  a  promisBory  note,  extendii^  the  time  of  payment 
without  the  assent  or  concurrence  of  the  surety,  operates  to  discharffo 
him,  whether  he  has  thereby  suffered  prejudice  or  not.  Roberts  v.  Biek' 
ardson,  290. 

2.  Plbadino:  estoppbl.    When  the  only  issue  was  the  existence  of  an 

a§rreement  between  the  payee  and  the  maker  of  a  promissoij  note, 
extending  the  time  of  paymant,  the  court  nroperly  refused  to  instruct 
the  jury  that,  if  the  payee  had  informea  the  surety  that  he  had 
extended  the  time  of  payment,  he  was  estopped  from  afterwards  deny« 
ing  it.    Id, 

3.  Dischabobof:  conbidbration.    To  operate  as  a  discharge  of  a  surety , 

an  agreement  extending  the  time  of  payment  must  be  founded  upon  a 
sufficient  consideration.    Id, 

4.  LiABiLiTT  FOE  attornet's  fbbs:  PR0MIS80RT  NOTB.    Sureties  upon  a 

promissory  note  which  stipulated  "  that  a  reasonable  sum,  to  be  fixed 
by  the  court,  for  attorney's  fees  shall  be  allowed  and  taxed  as  costs 
ag^st  the  parties  makmg  this  note/'  in  default  of  payment  by  the 
principal  maker,  were  bound  to  the  payment  of  attorney  s  tees  acUudged 
to  be  due.  The  First  Nat,  Bank  of  Ft.  Dodge  v,  Breeee,  WhiUoek  <* 
Co.  et  al,y  640. 

See  Criminal  Law,  22. 

Public  Officbb,  2, 3. 

STREETS. 
See  Municipal  Corporations,  2,  5,  6. 

SUBROGATION. 
See  MoRTOAOB,  9. 

TAXATION. 

1.  Nature  of  a  tax.    The  liability  for  a  duly  authorized  tax,  lawfully 

levied,  is  a  debt.  Per  Beck,  J.  The  City  of  Dubuque  v.  The  III.  Cent, 
B.  Co,,  56. 

2.  Municipal  corporation:  cannot  be  diybstbd  of  its  bight  to 

taxes.  Although  a  municipal  corporation  may  be  divested  of  its  oor* 
porate  powers,  and  thev  are  m  no  sense  vested  rights  as  against  tlie 
st^,  yet  it  may  not  lawfully  be  deprived  of  its  right  to  collect  taxes, 
which  nave  been  legally  levied. 

Argument  1,  A  municipal  corporation  has  a  private  character  in 
which  it  may  acquire  property  and  make  contracts. 

Argument  2.  There  is  no  such  distinction  as  public  rights  and  pri- 
vate riahts,  the  same  rights  being  common  to  both  corporations  and 
natural  persons.  Corporations,  however,  may  be  clothed  with 
powers  which  cannot  be  conferred  upon  the  natural  person,  and 
these  may  be  abrogated,  while  rights  cannot. 

Argument  3,  While  the  legislature  can  control  the  corporate  prop- 
erty, its  power  is  limited  in  this  respect  to  the  purposes  for  which 
the  city  exists. 

Argument  4,  A  release  of  municipal  taxes,  which  have  already  been 
levied,  by  a  statute  which  provides  for  a  difterent  kind  of  taxation, 
is  not  a  commutation  of  taxes  within  legislative  authority.  Per 
Beck,  J.    Id. 
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8. .    The  effect  of  the  statute  iir  question  (Chap.  26,  Laws  of  1872,) 

is  to  relieye  a  j>art  of  the  taxahle  property  of  plaintiff  from  taxation, 
and  thus  it  is  in  plain  contravention  of  Art.  8,  Sec  2,  and  Art.  1,  Sec.  6, 
of  the  Constitntion.  Per  Beck,  J.,  Milleb,  Gh.  J.,  and  Dat,  J.,  con^ 
curring.    Id, 

4.  Railboads:  rolung  stock.  The  case  of  Hie  CUy  of  Davenport  v. 
M.  c^  if.  R,  Co.,  16  Iowa,  349,  denying^  the  power  or  a  city  to  tax  a 
railroad  company,  should  not  be  regarded  as  having  the  force  of  a 
precedent,  smce  but  two  members  of  the  bench  concurred  in  the 
reasoning  by  which  its  conclusions  were  reached.  Per  Bbge,  J.,  Day, 
J.,  concurring.    Id, 

5. : .    The  rolling  stock  of  a  railway  company  existing  under 

the  laws  of  another  state,  but  operating  in  this  state,  is  subject  to  taxa- 
tion here.    Per  Beck,  J.,  Day,  J.,  concurring.    Id. 

AGENT.    It  is  the  duty  of  the  agent  or  manager  of  such  com- 


pany to  list  its  rolling  stock  for  municipal  taxation.  Per  Beck,  J.,  Dat^ 
J.,  concurring.    Id, 

7. :  SITUS  OF  ROLLING  STOCK.    The  situs  of  such  property,  for  the 

pnrpose  of  taxation,  is  the  place  where  the  property  of  the  manager  or 
a^ent  would  be  taxed,  in  contemplation  of  law  it  being  in  his  posses- 
sion, and  subject  to  taxation  as  his  own.  Per  Beck,  J.,  Day,  J.,  con* 
curring.    Id, 

8. :  OBJECTIONS  CONSIDERED.    To  the  objectious  to  the  taxation 

of  rolling  stock,  urged  in  City  of  Davenport  v.  The  M.  db  M,  B,  R,  Co,^ 
16  Iowa,  849,  it  may  be  answered: 

1.  That  roUing  stock  is  personal  property;  the  road  is  real  property. 

2.  That  Baldwin  v.  The  M.  d:  M,  R.  R.  Co,,  5  Iowa.  518,  and  Rich- 
ardson  v,  TheB.  <t  M.  R,  R.  Co.,  8  lowa,^  260,  relate  only  to  the 
bringing  of  suits,  and  the  cases  cited  in  their  support  do  not  involve 
the  question  of  taxation. 

3.  That  property  can  be  but  once  taxed,  and  where  the  right  to  tax 
is  established  by  one  city,  no  other  wiU  possess  the  power. 

4.  The  constitution,  Art.  8,  Sec.  2,  subjects  to  taxation  all  corpora- 
tions for  pecuniary  profit.    Id, 

9.  Railroads:  rolling  stock.    The  cases  of  the  0%  of  Davenport  v.  The 

M,  db  M,  R.  R.  Co.,  16  Iowa,  33,  and  of  The  Dubuque  dt  Sioux  dig 
Railroad  Co.  v.  The  CUu  of  Dubuque.  17  Id.,  120,  have  settled  the  law 
adversely  to  the  right  of  a  city,  which  is  the  principal  place  of  business 
of  a  railway  company,  to  subject  the  rolling  stock  of  the  company  used 
in  the  State,  to  taxation  for  municipal  purposes.  Per  MnjiSR,  Oh.  J., 
Cole,  J.,  concurring.    Id, 

10.  Railroad.  A  synopsis  is  given  of  the  various  legislative  enactments 
upon  the  subject  of  taxation  of  the  property  of  railway  corporations. 
Per  Cole,  J.    Id, 

11.  :  icuNiciPAL  CORPORATIONS.    According  to  the  true  legislative 

intent  of  the  statute  under  which  they  have  been  colorably  levied, 
municipal  corporations  have  never  had  the  right  to  levy  taxes  upon  the 
property  of  radway  comi>anies  within  their  corporate  limits.    Per  Cole, 

12.  Repeal  of  statute.  When  a  statute  is  repealed,  it  becomes,  with 
respect  to  all  transactions  in  fieri,  as  if  it  had  never  existed.  The 
repeal  of  the  statute  under  which  the  tax  in  question  was  levied,  defeats 

•     its  collection.    Per  Cole,  J.    Id,        - 
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13.  CoKBTiTUtiONAL  LAW.  The  manifest  intent  of  Sec.  2,  Art,  8,  of  the 
Constitution,  is  to  place  the  property  of  corporations,  for  the  purposes 
of  taxation,  like  that  of  individaals,  within  the  legru^latiye  power.  It 
does  not  declare  that  it  8haU  be  taxed  the  same,  but  only  that  it  shall 
be  subject  to  taxation  the  same  as  that  of  individuab. 

Argument  1.    The  language  of  the  section  is  not  mandatory. 

Argument  2.  If  it  require  the  property  of  corporations  to  be  taxed 
the  same  as  that  of  individuais,  all  reyenue  taws  passed  since  the 
adoption  of  the  new  constitution  would  be  unconstitutional.  But 
these  have  been  sustained  by  the  oourti.  (Faxtan  v,  McCoeh,  12 
Iowa,  529.) 

Argument  3.  The  power  to  tax  implies  the  power  to  apportion  taxes. 
Township  and  school  districts  have  the  same  right  of  objection  to 
the  Act  of  1872  on  the  ground  tha^  it  apportions  the  entire  tax  to 
the  State  and  county  as  nave  municipal  corporations.  Per  Cole,  J. 
Id, 

14.  Power  of  judiciary.  The  power  of  taxation  is  vested  in  the  (General 
Assembly,  but  an  act  which  legalizes  taxes,  before  irregular  and  void, 
is  not  an  exercise  of  judicial  power.  The  Iowa  Eailroad  Land  Co,  r. 
Soperetal,,  112. 

15.  Assessment:  power  op  city  couNcni.  The  charter  of  the  city  of 
Dubuque  confers  upon  its  council  the  power  to  add  to  the  list  of  taxable 
property,  returned  by  the  assessor,  any  which  should  appaar  to  have 
been  omitted  therefrom.     Waller  v,  Jaeger  et  al„  228. 

16.  :  mortgage.    Where  the  purchaser  of  real  estate  executed  a 

lease  to  the  vendor  stipulating  that  at  any  time  within  five  years  the 
latter  should  have  the  privilege  of  repurchase,  and  that  meanwhile  he 
should  pay  all  the  taies  upon  the  leased  property:  Held,  that  the 
transaction  did  not  constitute  a  sale  and  that  the  intention  of  the  ven- 
dee was  to  make  a  loan  in  such  a  manner  as  to  avoid  the  payment  of 
taxes.  The  city  council  properly  assessed  the  real  estate  to  the  vendor, 
and  the  consideration  of  the  alleged  sale  to  the  vendee,  as  money  and 
credits.    Id. 

17.  Replevin.  Replevin  does  not  lie  for  the  recovery  of  a  horse  seized  for 
city  taxes,  when  based  upon  the  averment  that  the  taxes  sought  to  be 
recovered  were  assessed  upon  live  stock  which  was  raised  and  kept 
outside  of  the  city  and  was  there  taxed.  The  petition  should  also 
allege  that  the  horse  was  not  habitually  used  in  the  city.  Buell  v. 
Schaale,  293. 

18. :  ERRONEOUS  TAXATION.    The  remedy  of  a  party  against  whom 

taxes  are  erroneously  assessed,  is  not  replevin  of  the  property  distrained, 
but  by  application  to  the  board  of  equalization.  (Hershey  v.  Fry,  1 
Iowa,*59i3;  Macklot  v.  The  City  of  Davenport,  17  Id.,  379.)    Id, 

19.  Farm  property  witihn  city  limits.  Farming  lands,  situated 
within  the  limits  of  a  city,  are  liable  for  a  tax  voted  to  aid  in  the  con- 
struction of  a  railroad.  Such  a  tax  is  not  a  municipal  tax  within  the 
meaning  of  that  phrase  as  used  in  Morford  v,  linger,  8  Iowa,  82,  and 
cases  foUowing  it.    Sears  et  al,  v.  The  Iowa  Midland  R,  Co,  et  al,,  417. 

20. .    The  municipal  taxes  from  which  form  property  is  exempt  are 

limited  to  those  which  are  required  for  purposes  stnctly  municipal  and 
from  which  such  property  derives  no  benefit.    Id, 

21.  Powers  op  board  op  super visohs.  Sec.  739  of  the  Revision  is 
repealed  by  implication  by  Chapter  89,  Laws  of  the  Thirteenth  General 
Assembly,  and  the  Board  of  Supervisors  has  no  authoritv  to  increase 
the  assessment  of  property.     Taxes  levied  under  a  yalaatioa  thus 
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increased  are  not  fiimply  irre^inilar,  but  illegal.  Rood  v.  The  Board  of 
Supervisors,  ete,^  444.  , 

22.  luLEGAii  tax:  INJT7KCTI0K.  If  a  tax  is  illegal,  and  not  merely  irregu- 
lar, its  oollecticHi  may  be  restrained  by  injunction.    Id, 

23.  Public  lands:  homestead  entry.  An  entry  of  land,  under  the 
homestead  act,  does  not  divest  the  United  States  of  the  title  until  five 
years  from  the  date  of  filing  the  declaratory  statement,  and  prior  to  that 
time  the  land  is  not  subjeS  to  taxation. 

Argument,  Although  the  existence  of  a  legal  title  is  not  essential 
to  create  a  liability  to  taxation,  yet  the  feet  that  an  absence  from 
the  land  of  more  than  six  months  causes  it  to  revert  to  the  govern- 
ment, makes  the  homestead  entry  insufficient  to  create  a  taxable 
interest.    Moriarty  v.  Boone  Co,  et  al,j  634. 

24.  : .    Section  711  of  the  Revision  was  enacted  prior  to  the 

passage  of  the  homestead  act,  and  its  provisions  do  not  apply  to  entries 
made  thereunder.    Id, 

25.  Railroad  lands.  Lands  granted  to  railroads  are  not  taxable  until  the 
v^r  after  they  are  patented,  when  there  is  no  evidence  of  any  fraudu- 
lent or  intentional  delay  in  procuring  the  patent.  The  McGregor  dt  M, 
R,  R,  Co,  V,  Brown,  655. 

See  Action,  1,  2. 

CJONSTITUTIONAL  LaW,  1,  11. 

Evidence,  36. 

Municipal  Corporations,  1. 

Taxes. 

Township,  1,  7. 

TAXES. 

1.  Advertisement  of  land.     When   taxes  are   delinquent   upon  the 

whole,  or  any  smaller  part  of  a  section,  lying  in  one  contiguous  body 
and  belonging  to  one  owner,  the  treasurer  should  advertise  the  whole 
tract  in  a  single  description.  The  Iowa  Railroad  Land  Co,  v.  The  Co, 
of  Sac,  124. 

2.  Higher  rate   than  provided   by  law:  board  of  supervisors. 

When  the  Board  of  Supervisors  are  satisfied  that  the  requirements  of 
sections  250  and  251  of  the  Revision  have  been  substantially  complied 
with,  and  a  majoriW  of  votes  has  been  cast  in  favor  of  the  proposition, 
thev  are  empowered,  to  levy  a  tax  of  a  higher  rate  than  that  provided 
by  law.    Id. 

3.  Cannot  exceed  maximum  rate  established  by  statute:  munici- 

pal CORPORATION.  Section  3275  of  the  Revision  confers  no  independ- 
ent power  of  taxation,  and  does  not  require  municipal  corporations  to 
levy  a  judgment  tax  in  excess  of  the  maximum  rate  of  taxation  estab- 
lished by  statute.    Id. 

1.  Section  710  of  the  Revision  was  intended  to  invest  the  counties 
with  all  the  authority  necessary  to  raise  the  revenue,  induding 
whatever  may  be  required  for  the  payment  of  their  debts. 

2.  The  limitations  in  that  section  have  the  same  controlling  opera- 
tion which  those  in  a  city  charter  have  upon  municipal  taxation. 

3.  One  who  becomes  the  creditor  of  a  county  is  presumed  to  do  so  in 
view  of  the  existing  law,  and  cannot  complain  if  his  debt  exceed 
its  power  of  immediate  payment. 
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4.  Must  be  attthorized  bt  law.  The  power  of  taxation  is  conferred  hy 
the  legislature,  and  when  it  also  prescribes  the  method  of  taxation,  that 
most  be  porsued.    Id. 


5.  .     The   proposition   was  submitted  to  the  voters  of  a  county 

*"  whether  a  tax  oi'  ten  mills  above  that  provided  by  law  shall  be  levied 
upon  the  taxable  property  of  the  county,  to  pay  oflF  the  ordinary  counfy 
indebtedness/'  to  be  voted  upon  at  the  general  election  in  1871,  but  it 
failed  to  specify  tiie  proposed  date  of  the  levy  or  the  year  to  which  the 
taxes  were  to  he  ^pUed:  Ueldf  that  an  affirmative  vote  did  not  confer 
upon  the  Board  of  supervisors  the  power  to  levy  the  tax.    Id. 

6.  Pbacticb  in  the  supbbme  coubt:  effect  of  curative  ACT;    Pend- 

ing the  decision  of  a  cause  upon  a  petition  for  reheann^,  when  no 
judgment  had  been  rendered  upon  the  filing  of  the  first  opinion  which 
decuured  special  judgment  taxes  illegal,  the  legislature  passed  an  act 
(March  18,  1874,)  affirming  their  legsdity:  Held,  that  the  legislative  act 
established  their  validity.    Id. 

7.  Extent  of  levy:  judgment  aoainbt  a  county.   The  Board  of  Super- 

visors may  levy  a  tax  to  pay  a  judgment  against  a  county,  rendered 
upon  warrants  issued  for  ordinary  county  expenses,  when  they  have 
already  levied  the  maximum  allowed  for  ordinary  county  revenue.  Per 
Cole,  J.    Id. 

8.  Rev.,  sec.  3275,  dobs  not  apply  to  cities.    Section  3275  of  the  Revis- 

ion has  no  application  to  cities  organized  imder  special  chad;ers,  and 
decision^  based  upon  limitations  contained  therein  furnish  no  ground 
for  denying  the  power  of  the  Board  of  Supervisors  to  levy  a  tax  undor 
that  Section.    Per  Cole,  J.    Id. 

9.  PowEB  OF  cities  TO  LEVY.    In  Coy  V.  The  City  Council  of  Lyons ^  17 

Iowa,  1,  and  Cofjin  v.  The  City  Council  of  Davenport,  26  Iowa,  515, 
the  power  of  cities  to  levy  a  jud^ent  tax  was  sustained,  although  it 
*  was  not  conferred  by  the  charter  m  either  case.    Per  Cole,  J.    Id. 

10.  Pbovision  fob  payment  of  judgment  debt.  The  prohibition  of 
all  other  means  fpr  the  payment  of  judgment  debts,  by  section  3274  of 
^e  Revision,  implies  that  3275  was  intended  to  provide  an  adequate 
remedy  by  conferring  the  po^er  to  levy  a  tax.    Per  Cole,  J.    Id. 

11.  .    Where  a  municipal  corporation  has  the  power  to  contract  a 

debt,  it  has,  by  implication,  authority  to  resort  to  the  usual  mode  of 
raising  revenues,  which  is  taxation.    Per  Cole,  J.    Id. 

12.  When  levied  to  pay  judgments:  theib  validity.  The  act  of 
March  18,  1874,  legalizes  special  taxes  levied  by  the  Board  of  Supervi- 
sors, prior  to  its  passage,  to  pay  judgments  against  counties  and  school 
districts,  and  which  had  before  been  unauthorized  by  law.  {The  Iowa 
Railroad  Land  Co.  v.  Soper  et  al.j  112  ante.)  The  Iowa  Railroad  Land 
Co.  V.  Carroll  Co.  et  al.,  151. 

13.  Injunction:  penalty.  The  collection  of  a  road  tax  which  was  in 
fact  legally  levied  but  not  certified  to  the  Board  of  Supervisiors  within 
the  proper  time  by  the  township  clerk,  and  was  propnerly  list^  by  the 
county  auditor,  wul  not  be  enjoined  by  a  court  of  equity.  {The  loita 
Railroad  Land  Co.  v.  Sac  County,  124  ante.)    Id. 

14.  When  paid  in  pabt:  bight  of  tax-payeb.  The  tax-payer  has  the 
right  to  pay  the  full  amount  of  any  one  listed  against  him,  while  refus- 
ing to  pay  others:  and  where  plaintiff  deposited  a  sum  of  money  with 
the  coun^  treasurer,  with  instructions  not  to  applv  it  to  the  payment  of 
certain  taxes,  and  the  treasurer,  receivmg  no  further  instructions,  after 
April  1st  used  it  pro  tanto  for  the  discharge  of  the  taxes  which  plamtiff 
had  forbidden  to  be  paid:  Held,  that  plaintiff  was  not  t>ound  by  the 
act  of  the  treasurer,  and  that  the  money  should  have  been  appropriated 
as  plaintiff  directed.    Id.       ' 
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16.  Tendbb  of:  interbst.  Where  a  tax-payer,  in  writing,  tendered  pay- 
ment of  aU  of  certain  specified  taxes,  and  demanded  receipts  therefor, 
it  was  held  that  sndi  tender  would  suspend  the  running  of  interest  upon 
the  taxes  embraced  in  the  tender.    Id, 

16.  For  the  support  op  the  insane.  Sec.  45,  of  Chap.  109,  Laws  of 
1870,  which  confers  the  only  power  vested  in  the  Board  of  Supervisors 
to  levy  a  tax  for  the  support  of  the  insane,  gives  no  authority  to  levy  a 
ppedal  and  independent  tax  for  this  purpose.  If  a  county  be  chargeable 
for  tiie  maintenance  of  insane  persons,  the  amount  required  should  be 
added  to  the  State  tax  next  to  be  levied.    Id, 

17.  County  bonds:  power  to  issue.  The  language,  **if  the  debtor 
corporation  issues  no  scrip  or  other  evidences  of  debt,"  in  Chapter  87, 
Laws  of  1872,  does  not  refer  to  its  power  to  issue,  but  implies  that  if 
the  corporation  does  not  in  fact  issue  Uie  one  w  the  other,  it  must  levy 
a  tax  to  pay  the  debt.    Id, 

18.  Curative  act:  judgments.  A  special  tax  of  four  mills  on  the  dollar, 
levied  by  the  Board  of  Supervisors  for  the  pavment  of  outstanding  judg- 
ments affainst  the  county,  was  held  to  have  Been  legalized  by  the  act  of 
March  18,  1874.  Following  The  Iowa  Railroad  Land  Co,  v,  Soper  et 
al„  112  anU,    The  Iowa  Railroad  Land  Co,  et  al,  v,  Woodbury  Co,,  172. 

19.  :   penalties.    Penalties  should  not  be  computed  upon  these 

judgment  taxes  prior  to  April  1,  1874.  (The  Iowa  Railroad  Land  Co. 
V,  Sac  County  et  al.,  124  ante.)    Id. 

20.  Must  be  levied  bt  board  of  supervisors.  Where  the  question 
of  levying,  for  the  year  1871,  and  from  year  to  year  thereafter,  m  addi- 
tion to  the  tax  allowed  bv  law,  a  special  tax  of  four  mills  on  the  dollar, 
**  for  the  purpose  of  redeeming  outstanding  county  warrants  and  for 
ordinary  county  revenue,"  was  submitted  by  the  Board  of  Supervisors 
to  the  electors  of  a  county  and  carried  in  the  affirmative,  but  the  tax 
was  never  in  fact  levied  by  the  Board  under  the  authority  thus  dele- 
^fated :  Held,  that  the  tax  was  invalid,  and  the  Auditor  was  not  author- 
ized to  place  it  upon  the  tax  books.    Id, 

21.  Payment  by  co-tenant.  A  co-tenant  who  has  paid  the  taxes  upon 
the  whole  property  held  in  common,  and  has  purchased  the  same  at  tax 
sale,  is  enhUedto  be  reimbursed  for  his  advances  therefor,  with  interest 
at  six  per  cent,  from  date  of  sale.    Oliver  v.  Montgomery  et  al.^  601. 

See  Constitutional  Law,  4,  5,  7,  8,  9. 

Jurisdiction,  5. 

Municipal  Corporations,  2,  6,  7. 

Pleadinq,  2. 

Taxation. 

TAX  SALE. 

1.  What  constitutes  one  tract.    The  use  and  nature  of  the  property 

must  determine  whether  or  not  several  lots,  assessed  to  one  owner  and 
sold  en  masse,  should  be  regarded  as  one  lot.  Where  two  lots  were 
occupied  and  used  for  one  purpose,  the  buildings  beinff  partly  on  each, 
it  was  held  that  they  might  be  sold  for  taxes  together.  Weaver  v. 
Grant,  294. 

2.  Right  op  minor  to  redeem.    Section  779  of  the  Revision  confers  upon 

minors  the  right  to  redeem  their  lands  sold  for  taxes^  after  the  deea  is 
made.    Tallman  v.  Cooke  et  al.,  402. 

See  Judgment,  1. 

StATXTTB  of  LnOTATIONB,  4. 
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TITLE. 

1 .  Becovert  of  real  property.  In  an  action  ibr  the  recorery  of  real  prop- 
erty, the  plaintiff  most  rely  upon  the  strength  of  his  own  title.  BtUaws 
V,  Todd,  209. 

See  Conveyance,  2. 

TITLE  BOND. 

Sai^op  real  estate  Upon  a  sale  of  real  estate,  the  title  bond  stipu- 
lated that  if  oertaiu  promissory  notes  executed  by  the  vendee  for  the 
purchase  price,  and  maturing  at  different  periods,  were  not  paid  within 
a  reasonable  time  after  they  became  due,  the  vendor  might  either  con- 
sider the  vendee  as  aitenant  or  enforce  the  payment  of  the  notes :  Held, 
that  the  conditions  of  the  bond  did  not  authorize  suit  upon  the  notes 
before  they  became  due.    Gaertner  v.  Wagner  dt  Nockles,  4^2. 

TORT. 

1 .  Personal  injuries  :  intoxicating  liquors.  The  ground  of  action  for 
personal  ii^'uries  is  the  tortious  act  against  the  person  injurea,  although 
the  right  of  action  therefor  is  conferred  by  statute  in  certain  cases  upon 
the  husband  or  wife,  or  personal  representatives.  {Sherman  v.  The 
Western  Stage  Co.,  22  Iowa,  556.)    Emmert  v.  Grill,  690. 

TOWNSHIP. 

1.  Division  op:  taxation.    The  organization  of  a  township,  created  by 

tiie  division  of  the  territory  of  another,  is  not  complete  until  its  officers 
have  been  elected  and  enter  imon  the  discharge  of  their  duties.  Until 
that  time  it  remains  a  part  of  the  original  township  and  is  subject  to 
the  payment  of  taxes  legally  levied  therein.  Lamb  v.  The  B.,  C,  R,  <t 
M.  R.  Co.,  333. 

2.  Record  in  another  case:  injunction.    The  use  of  a  part  of  the 

record  of  another  cause  between  other  parties,  implies  the  right  to 
introduce  all  the  parts,  and  it  will  be  taken  as  a  w;hole.  If  one  bases  a 
claim  upon  the  alleged  violation  of  an  iivjunction  in  another  action,  he 
will  be  equally  affected  by  all  orders  therem  made  respecting  the  injunc- 
tion,   /a. 

TRESPASS. 
See  Railroads,  8. 

TRIAL. 
See  Evidenob,  22. 

TRUST. 

1.  Judicial  sale.  At  a  sheriff 's  sale  of  land  under  a  judgment  in  favor 
of  H.,  it  was  bid  off  in  the  name  of  his  widow,  in  trust  for  the  estate, 
in  accordance  with  an  arrangement  between  her  and  the  administrator 
of  H..  and  she  received  a  certificate  of  purchase,  paving  nothing,  how- 
exer,  but  sheriff's  coats  and  attorney's  fees:  Uela,  that  she  was  not 
entitled  to  a  deed.    Kennedy  v,  Stranahan  et  al,,  205. 


Digitized  byVjOOQlC 


INDEX.  Ter 

2. :  PRAcncB.    In  an  action  hj  the  widow  to  compel  the  sheriff  to 

ezecate  to  her  a  deed,  in  which  it  appeared  that  ^e  land  sold  under 
execution  had  been  contracted  by  title  bond  to  l^e  judgment  defend- 
ant but  not  conveyed,  and  that  redemption  had  been  tendered,  and  the 
action  was  docketed  as  a  chancery  cause:  Held,  that  the  court  should 
have  rendered  complete  relief  by  joining  all  necessary  parties,  ordering 
a  conveyance  to  the  iudgment  defendant,  and  reimbursing  the  trustee 
for  the  costs  paid  by  her.    Id. 

3.  Purchase  bt  father  for  children.    That  a  father  purchased  real 

estate  and  had  it  deeded  to  his  children  does  not,  ipso  facto,  create  the 
relation  of  trustee  and  cestui  que  trust.    Mc  Ginnis  et  al  v.  Edgell,  419. 

4.  Authority  of  trustee.     A  trustee  who  is  clothed  with  power  to 

encumber  an  estate  by  mortgage,  for  the  purpose  of  raising  money  to 
discharge  a  debt  against  it,  cannot  render  the  estate  liable  by  the  execu- 
tion of  a  mortgage  in  his  individual  capacity,  and  such  a  mortgage 
cannot  be  enforced  against  the  principal  or  his  devisees.  Gilbert  v.  GiU 
hert  et  oi.,  657. 

See  Principal  and  Agent  1,  4. 

Statute  of  Limitations,  6. 

USURY. 

1.  Mortgage:  contract.  By  the  terms  of  an  agreement  between  the 
parties,  S.  loaned  money  at  the  rate  of  tweniy-five  per  cent  interest, 
and  ten  per  cent  upon  the  principal  and  interest  to  J.,  who  executed  a 
note  ana  mortgage  therefor  to  a  third  party,  by  whom  the  note  and 
mortgage  were  assigned  to  S.  without  consiaeration:  Held^  that  the 
contract  was  usurious  and  could  not  be  sustained.  Johnson  et  al.  v. 
Smith,  549. 

VERDICT. 

1.  Evidence.    A  verdict  will  be  set  aside  only  when  clearly  opposed  to  the 

weight  of  evidence.    Stuart  v.  Phelps,  14. 

2.  New  trial:  evidence.    A  new  trial  will  be  granted  when  the  verdict 

is  not  sustained  by  sufficient  evidence.    Crane  v.  Malony  et  al.y  39. 

8.  When  not  sustained  by  evidence.  A  verdict  which  is  not  supported 
by  the  evidence  and  is  manifestly  the  result  of  a  feeling  of  83rmpatny  for 
one  of  the  i>artie8,  will  not  be  sustained.  Miller  v.  The  Mutual  Benefit 
Life  Ins.  Co.,  904. 

4.  Evidbnce:  practice  in  the  suprbks  court.    Mere  conflict  of  evi- 

dence is  not  ground  for  disturbing  a  verdict,  and  it  will  be  sustained, 
save  in  case  of  such  absence  of  testimony  as  to  justify  the  conclusion 
that  it  was  determined  by  passion  or  prejudice.    Moore  v.  Moore,  461. 

5.  Special:   general.    When  both  a  general  and  special  verdict  are 

returned,  it  must  affirmatively  appear  that  the  former  is  inconsistent 
with  the  latter  to  justiAr  a  judgment  upon  the  special  verdict.  The 
^^eral  verdict  will  not  be  overthrown  upon  the  mere  presumption  of 
moonsistency.    Close  v.  Atkins,  521. 

6.  Finding  of  court.     All  the  presumptions  indulged  in  &vor  <^  the 

verdict  of  a  jury  attach  to  the  finding  of  a  court  on  an  issue  of  fact. 
Hambell  v.  O'Neal,  562. 

7.  Special  finding.    In  an  action  for  the  recoveiy  of  iwoperty  alleged  to 

have  been  given  to  defendant  for  the  use  of  plaintiffis,  and  aveziidd  in 
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the  a^iirwer  to  have  become  defendant's  by  absolute  gift,  an  interroga- 
tcrty  iijiking  a  special  finding  as  to  whether  the  convevance  was  absolute 
or  conditional  was  both  material  and  pertinent  to  the  issue.  Knott  et 
al.  V.  Titwher  et  a/.,  628. 

8.  FiNDTNo  OF  couBT.  In  an  action  at  law,  a  finding  of  fact  by  the  court 
stands  m  the  verdict  of  the  jury.    Savery  v.  Syp^r,  675. 

See  Instruction,  6. 

New  Tkial.  8. 

Practicb  in  the  Sufrehb  Ck>UBT,  2,  8,  6. 

Daicaoes,  1. 

VENUE. 

1.  Change  of;  vfhen  to  be  obanted.    It  is  error  to  refuse  an  applica- 

tion for  a  change  of  venue  on  the  ground  of  the  prejudice  of  the  court, 
when  Qvidb.  application  is  made,  in  all  respects,  in  conformity  to  law. 
Moorman  v,  Moorman^  460. 

See  Action,  8. 4: 

WARRANTY. 
See  Damages,  8. 

WAIVER. 
See  Practice,  2,  8. 
Railroads,  15. 

WORK  AND  LABOR. 
See  Contract,  3. 
Conversion,  2. 

WILL. 

L  Madpi  tn  another  state:  evidence.  Under  Section  2328  of  the 
R^dsion  (Sec.  235  of  the  Code),  a  will  proved  and  allowed  in  another 
State  ahoold  be  allowed  and  recorded  by  the  Circuit  Court  of  this  State. 
Such  allowance  is  conclusive  of  the  due  execution  of  the  will.  Vance 
et  aL  V.  Anderson,  426. 

2.  Verbal T  when  invalid.    A  verbal  will,  disposing  of  personal  prop- 

erty exceeding  three  hundred  dollars  in  value,  is  mvahd.  Strieker  v. 
Olelcnburgh,  653. 

3.  — :  evidence.    Where  one  made  a  verbal  will  bequeathing  aprom- 

iflsory  note  of  the  nominal  value  of  four  hundred  dollars  it  was  held,  in 
the  absk  tioe  of  affirmative  proof  that,  notwithstanding  the  true  value 
waa  lesB  than  three  hundred  dollars,  the  will  should  not  be  admitted  to 
probata.    Id, 

4*  Whkn  it  should  be  in  writing.  In  such  a  case,  the  will  should 
have  l>Geii  in  writing,  and  it  cannot  be  held  valid  as  to  the  amount  per- 
mitted by  statute  to  he  bequeathed  in  a  verbal  will.    Id, 
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